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CASES 

IN  THE 

SUPREME  COURT  OF  ALABAMA, 


DECEMBEK    TERM,     1880. 

Tyree  v.  Lyon,  Murphy  &  Co. 

Action  on  Promissory  Note — Plea  non  est  factum. 

1.  Partnership,  promissory  note  of;  when  onus  on  plaintiff  to  shoic  assent  of 
partners  to. — When  a  promissory  note,  purporting  to  have  been  executed  by  a 
partnership,  is  shown  to  have  been  signed  by  a  partner  in  renewal  of  a  note 
given  for  the  debt  of  another  firm  of  which  that  partner  alone  was  a  member, 
the  onus  is  on  the  plaintiff  to  show  the  assent  of  the  other  partners  to  its  exe- 
cution. 

2.  Same  ;  assent  of  partner  to,  not  implied  from  sifence.— This  assent  may  be 
express  or  implied,  but  the  mere  silence  of  the  other  partners,  when  informed 
of  the-existeuce  of  the  note,  is  not  of  itself  evidence  that  they  had  assented 
to  its  execution. 

3.  Charge;  when  abstract.— A  charge  based  wholly  or  partly  on  a  state  of 
facts,  of  which  there  is  no  evidence,  is  abstract,  may  mislead  the  jury,  and  is 
properly  refused. 

4.  Bona  fide  holder  of  partnership  note,  who  is  not.  — One  who  knowingly 
takes  the  negotiable  note  of  a  partnership  in  payment  of  the  individual  debt 
of  one  of  the  partners,  is  not  a  bona  fide  holder  or  purchaser  of  such  paper, 
and  cannot  enforce  it  against  the  other  partners. 

5.  Charge,  general;  when  may  be  given. — When  there  is  no  evidence  of  a  fact 
which  is  necessary  to  sustain  the  plaiatiflTs  right  to  recover,  the  court  may,  on 
request,  give  a  general  charge  on  the  evidence  in  favor  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Mobile  County. 

Tried  before  Hon.  H,  T.  Toulmin. 

This  was  an  action  on  a  promissory  note  signed  by  Lyon, 
Murphy  &  Co.,  a  partnership  composed  of  Lyon,  Murphy  and 
H.  H.  Smith,  and  payable  to  appellant  Tyree.  There  was  a 
judgment  by  default  against  Lyon,  but  Smith  and  Murphy 
pleaded  non  est  factum.  On  the  trial,  it  was  shown  that  Tyree 
lent  five  thousand  dollars  to  the  firm  of  Smith,  Lyon  &  Co., 
which  was  composed  of  Wm.  A.  Smith  and  said  Lyon,  and 
took  their  promissory  note  for  the  amount.     The  note  was 

(1) 
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twice  renewed,  and  twenty-five  hundred  dollars  was  paid  on 
it.  Wm.  A.  Smith  died,  and  Lyon  formed  a  partnership 
with  Murphy  and  H.  H.  Smith,  under  the  firm  name  of  Lyon, 
Smith  &  Co.  The  note  declared  on,  was  signed  by  Lyon,  in 
the  firm  name  of  Lyon,  Smith  <fe  Co.,  and  was  given  in 
renewal  of  the  note  of  the  former  firm  of  Smith,  Lyon  A'  Co. 
The  proof  showed  that  the  renewal  of  the  note  was  made  in 
the  office  of  Lyon,  Murphy  <fe  Co.,  who  were  present,  but 
who  were  not  shown  to  be  aware  of  the  transaction.  It  fur- 
ther appears,  that  H.  H.  Smith  drew  the  check  for  interest 
due  on  the  renewal  of  the  note  ;  that  there  was  a  pencil  mem- 
orandum of  the  note  in  the  bill  book  kept  by  Lyon,  Smith 
&  Co.,  but  this  memorandum  was  not  shown  to  have  been 
brought  to  the  notice  of  the  other  partners  ;  and  that  Lyon, 
Smith  &  Co.,  were  in  possession  of  the  stock  and  assets  of 
Smith,  Lyon  <fe  Co.  There  was  no  agreement  by  Murphy  and 
Smith,  when  they  formed  with  Lyon  the  partner.ship  of  Lyon, 
Smith  &  Co.,  that  they,  as  that  firm,  would  assume  the  debts 
of  Smith,  Lyon  &  Co.  The  note  was  renewed  in  the  name  of 
Lyon,  Smith  &  Co.,  by  Lyon  without  the  knowledge  or  con- 
sent of  Murphy  or  Smith. 

The  plaintiff  requested  the  following  charges,  which  the 
court  refused  to  give,  and  the  plaintiff  excepted  : 

"  If  the  jury  believe  from  the  evidence  that  the  note 
was  made  without  the  knowledge  or  consent  of  Murphy,  but 
after  it  was  made  he  had  kuowledge  of  the  fact  and  remained 
silent  after  discovering  it,  that  then,  this  would  be  evidence 
of  assent  prior  to,  or  subsequent  to  the  making  of  the  note, 
but  not  conclusive  as  matter  of  law. 

"  3.  If  they  should  believe  from  the  evidence  that  the 
note  was  made  without  the  knowledge  or  consent  of  Murphy, 
but  after  it  was  made  he  had  knowledge  of  the  fact,  and  rat- 
ified it,  or  that  the  partnership  of  Lyon,  Murphy  &  Co.,  were 
benefited  by  it,  that  then,  he  is  liable  for  the  amount  of  the 
note  declared  on. 

"  4.  That  it  was  no  defense  to  an  action  by  a  bona  fide 
bolder  of  a  note  drawn  in  the  name  of  the  firm,  that  it  was 
given  for  the  debt  of  one  partner  without  the  consent  of  the 
remaining  partners,  and  if  you  should  believe  from  the  evi- 
dence that  the  late  firm  of  Smith,  Lyon  &  Co.  were  indebted 
to  the  plaintiff  in  the  sum  of  two  thousand  five  hundred 
dollars,  and  the  plaintiff  had  the  note  of  said  firm  for 
said  sum  of  money,  and  that  the  note  declared  on  was  made 
and  delivered  to  plaintiff  by  Jas.  F,  Lyon  for  the  same  sum 
of  money,  and  that  when  the  note  declai-ed  on  was  delivered 
to  plaintiff,  he  delivered  to  said  Lyon  the  note  he  held,  and 
that  the  plaintiff  had  no  knowledge  at  the  time  that  said  note 
Vol.  liXvn. 
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was  made  without  the  consent  of  Murphy,  that  then  the 
plaintiff  would  be  a  bona  fide  purchaser. 

"  5.  If  the  jury  should  believe  from  the  evidence  that  the 
late  firm  of  Smith,  Lyon  &  Co.  were  indebted  to  plaintiff,  and 
plaintiff  held  their  note  for  said  indebtedness,  and  that  after 
the  firm  of  Lyon,  Murphy  &  Co.  was  formed,  said  note  was 
renewed^by  giving  the  note  each  time  of  Lyon,  Murphy  &  Co., 
and  that  James  F.  Lyon  each  time  signed  the  firm  name  to 
each  of  said  notes,  and  plaintiff  had  no  knowledge  that  the 
other  members  of  the  firm  did  not  authorize  or  know  of  it, 
then  the  plaintiff  has  the  right  to  recover. 

"6.  If  you  should  believe  from  the  evidence  that  a  mem- 
orandum of  the  note  declared  on,  was  made  upon  the  book 
of  bills  payable,  owned  and  used  by  the  firm  of  Lyon,  Mur- 
phy &  Co.,  and  it  was  seen  by  Murphy,  and  he  made  no 
objection  to  it,  that  then  he  is  liable  for  the  amount  of  said 
note. 

"  7.  That  jt  is  not  necessary  to  entitle  the  plaintiff  to 
recover,  that  the  proof  in  his  favor  should  be  conclusive  ;  if 
you  believe  the  evidence  establishes,  ^^J'iwia/acie,  a  good  cause 
of  action,  it  is  sufiicient." 

The  court  charged  the  jury,  on  request,  that  if  they 
believed  the  evidence,  they  must  find  for  the  defendant.  Mur- 
phy. There  was  a  verdict  and  judgment  for  the  defendants 
Murphy  and  Smith,  and  the  errors  assigned  arej  the  refusal  to 
give  the  charges  asked  by  the  plaintiff,  and  giving  the  gene- 
ral charge  at  the  request  of  the  defendants. 

BoYLES,  Faith  &  Cloud,  for  appellant. — A  promissory  note 
executed  by  one  of  a  firm  in  the  firm  name  is  prima  fade  a 
partnership  transaction,  and  binding  on  the  firm,  and  the 
assent  of  his  co-partners  to  its  execution,  or  their  ratification 
of  it  may  be  implied  from  circumstances,  and  need  not  be 
proved  by  express  agreement. — 34  Miss.  352  ;  2  Ala.,  511 ;  14 
Mun.  133  :  2.  Watts  &  Serg.  152  ;  3  Peck.  11 ;  1  Dev.  &  B.  Eq. 
284  ;  5  Jones,  32  ;  4  Scam.  378  ;  18  Tex.  401  ;  8  Cush.  205  ; 
9  Bush,  (Ky.)  417  ;  39  Iowa,  640 ;    14  Wend.  133. 

2.  If  after  the  note  was  made  Murphy  knew  of  the  fact 
and  remained  silent,  and  made  no  objection,  this  would  be 
evidence  of  assent  prior  or  subsequent  to  the  making  of  the 
note,  and  his  presence  at  the  time  of  Lyon's  signing  the  note 
is  evidence  of  his  assent. — 23  Georgia,  170  ;  14  Iowa,  157  ; 

1  Sneed  K.  254  and  257";  25  111.  48 ;  2  Watts  and  Serg.  152  ; 

2  Story  on  Part.  273. 

3.  If  Murphy  knew  of  the  pencil  memorandum  of  the  note 
in  the  bill  book  of  Lyon,  Murphy  &  Co.,  and  made  no  objec- 
tion to  it,  he  is  bound  by  it,  and  the  presumption  is  that 
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being  a  partner  he  had  access  to  the  partnership  book  and 
knew  the  entries  therein. — 4  Metcalf,  577  ;  24  111.  171 ;  5 
Mass.  176.  An  entry  made  by  one  partner  in  the  books  of 
the  firm  during  the  partnership,  will  after  its  termination  be 
evidence  against  the  other  partner,  if  he  knew  of  the  entry 
and  had  opportunity  to  examine  the  books,  and  did  not  dis- 
sent from  it.— 23  N.  J.  Eq.  174. 

4.  A  co-partner  may  bind  his  co-partner  in  his  individual 
transaction,  if  it  is  shown  that  he  authorized  or  ratified  it,  or 
that  the  partnership  was  benefited  by  it. — 30  La.  An.  Part 
II,  1230 ;  37  Mo.  567. 

5.  If  the  evidence  established  prima  fade,  a  good  cause 
of  action,  it  is  sufiicient,  and  the  charge  to  this  effect  should 
have  been  given. — 3  Ala.  536. 

J.  Little  Smith,  and  G.  L.  Smith,  for  appellees. — 1.  The  bur- 
den of  proof  was  on  plaintiff  to  show  that  Murphy  &  Smith 
had  ratified  the  making  of  the  note,  or  in  some  way  had 
become  bound  on  it.— 56  Ala.  23  ;  1  Stew.  526  ;  2  Ala.  512  ; 
31  Ala.  332  ;  1  Port.  235  ;  15  Ala.  275  ;  30  Barb.  120 ;  57  Pa. 
St.  53L 

2.  There  was  no  express  ratification  ;  and  implied  ratifica- 
tion supposes  that  the  conduct  constituting  the  ratification 
is  only  explicable  on  the  hypothesis  of  a  ratification.  But 
mere  silence  can  raise  no  such  hypothesis  under  the  proof  in 
this  case.— 27  Ala.  612  ;  7  Ala.  377  ;  62  Ala.  186. 

3.  Murphy  would  not  be  liable  merely  because  his  firm  may 
have  been  benefited  by  the  execution  of  the  note. — 8  Ala.  17  ; 
54  Ala.  494  :  30  Ala.  110 ;  13  Ala.  837. 

4.  Tyree  was  not  a  hona  fide  holder  of  the  note. — See 
2  Ala.  512,  and  cases  supra. 

5.  The  7th  charge  makes  the  jury  the  judges  of  the  law, 
and  is  calculated  to  mislead. 

BRICKELL,  C.  J. — The  promissory  note  on  which  suit  is 
founded  having  been  given  in  renewal  of  a  note  given  for  the 
debt  of  Smith,  Lyon  &  Co.,  of  which  partnership  the  defend- 
ants Smith  and  Murphy  were  not  members,  the  burthen  of 
proving  their  assent  to  the  making  of  the  note  by  Lyon 
rested  on  the  plaintiff. — Mauldin  v.  Br.  Bank  of  MoUh,  2  Ala. 
503.  The  assent  may  have  been  express,  or  it  may  be  im- 
plied or  inferred  from  circumstances.  The  mere  silence,  how- 
ever, of  Murphy,  upon  being  informed  of  the  existence  of  the 
note  after  it  was  made,  was  not  contractual,  had  in  it  no  ele- 
ment of  estoppel,  and  of  itself  was  not  evidence  that  he  had 
assented  to  the  making  of  the  note. — 2  Whart.  Eq.  §  1152. 

2.  Any  instruction  requested  to  be  given  a  jury  based 
Vol.  lxvu. 
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entirely  or  partly  on  a  state  of  facts  of  which  there  does  not 
appear  to  have  been  evidence,  is  abstract,  has  a  tendency  to 
mislead,  and  is  properly  refused. — 1  Brick.  Dig.  338,  §  41. 
For  this  reason,  the  third  instruction  requested  was  prop- 
erly refused;  if  it  is  conceded  that  it  asserted  a  correct  proposi- 
tion. The  bill  of  exceptions  purports  to  set  out  all  the  evi- 
dence, and  there  is  a  want  of  any  fact  tending  to  show  that 
Murphy  ratified  the  unauthorized  act  of  Lyon  in  making  the 
note. 

3.  The  fourth  and  fifth  instructions  were  properly 
refused.  It  is  quite  an  error  to  suppose  that  one  who  know- 
ingly takes  the  negotiable  paper  of  a  partnership  for  the 
debt  of  one  of  the  partners,  is  a  bona  fide  purchaser  or 
holder.  On  the  contrary,  he  is  a  particeps  doli,  and  cannot 
enforce  the  paper  against  the  injured  partners,  whatever 
rights  could  be  acquired  by  an  innocent  indorsee,  taking  the 
paper  on  a  valuable  consideration  before  maturity,  in  the 
usual  course  of  trade. — Mavldin  v.  Br.  Bank  Mobile,  2  Ala. 
512. 

4.  The  memorandum  of  the  note  on  the  books  of  the  part- 
nership, could  not  have  had  any  greater  efifect  than  to  inform 
Murphy  the  note  had  been  made,  and  his  mere  silence  sub- 
sequently could  not  render  him  liable. — 2  Whart.  Eq.  §  1152. 

5.  There  was  no  conflict  in  the  evidence — no  controversy 
about  the  fact  that  the  consideration  of  the  note,  was  not  the 
debt  of  the  partnership,  but  the  individual  debt  of  Lyon,  as 
the  surviving  partner  of  the  former  firm  of  Smith,  Lyon  &. 
Co.  It  was  fully  shown  that  the  subsequent  firm  had  not 
assumed  or  agreed  to  assume  the  debts  of  the  former  firm  ; 
and  there  was  a  total  want  of  evidence  tending  to  show  that 
Smith  and  Murphy  had  assented  to  the  making  of  the  note, 
or  with  knowledge  of  the  facts  had  ratified  Lyon's  unauthor- 
ized act  in  making  it.  In  this  state  of  facts,  on  request  of 
the  defendants,  the  court  could  properly  give  a  general 
charge  that  the  verdict  ought  to  be  for  the  defendants.  Such 
a  charge  can  on  request  be  given  when  there  is  no  conflict  in 
the  evidence, — 1  Brick.  Dig.  335,  §  3.  The  seventh  charge 
requested  by  the  appellant  was  properly  refused,  and  the 
general  charge  was  properly  given. 

Affirmed. 
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Bay     Shore    Railroad    Company    v. 
Harris,  pro  ami. 

Action  on  the  case  to  Recover  Damages  for  Personal  Injury. 

1.  TVespass  or  ease;  when  the  pj-oper  remedy. — Trespass  lies  to  recover  dam- 
age for  an  iujary  which  is  the  direct  aud  prioiAry,  or  inevitable  result  ot  gross 
or  reckless  carelessness  ;  but  when  the  injury,  though  proximate,  is  secondary 
or  consequential,  aud  is  not  the  necessary  result  of  the  act  of  negligence,  an 
action  on  the  case  is  the  remedy. 

2.  Contributory  negligence ;  infant  not  guilty  of. — An  infant  under  six  years  of 
age,  is  not  of  sufficient  discretion  to  be  guilty  of  contributory  negligence. 

3.  Adion  on  the  ccise  for  personal  injuries;  prospective  damages  in. — In  an 
action  on  the  case  for  personal  injuries,  the  recovery  is  not  limited  to  the 
actual  injury,  aud  the  suffering  sustained  aud  uudergone  up  to  the  time  of  the 
trial,  but  the  plaintiff  may  recover  prospective  damages  for  the  disabling 
effect  of  the  injury. 

4.  Giarge,  not  error  ;  io  refuse  misleading.  — It  is  not  error  to  refuse  a  charge 
which  may  mislead  the  jury,  or  which  requires  explanation. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  H.  T.  Toulmin. 

This  action  was  brought  by  VVilliam  Harris,  by  Drs.  Sher- 
rard  and  Heustis  as  next  friends,  against  the  Bay  Shore 
Raih'oad  Company,  to  recover  damages  for  a  personal  injury 
caused  by  the  alleged  negligence  of  the  defendant.  The 
complaint  contained  only  one  count,  which  averred,  in  sub- 
stance, that  defendant  owned  aud  operated  a  "  horse  rail- 
road in  the  city  of  Mobile ;  that  on  the  12th  day  of  March, 
1876,  while  one  of  the  cars  on  defendant's  said  road  was  being 
driven  along  slowly,  the  driver  called  plaintiff,  who  was  stand- 
ing on  the  sidewalk,  to  get  on  the  cars,  which  plaintiff  did,  as 
requested  ;  that  he  remained  on  the  car  until  it  returned  to 
or  near  the  place  where  he  got  on,  and  then  and  there,  while 
said  car  was  running  at  a  rapid  rate  or  speed,  said  driver 
ordered  the  plaintiff  to  jump  off  said  car,  which  he  did  as  or- 
dered, and  plaintiff  fell,  and  then  and  there  the  wheels  of  said 
car  ran  over  and  crushed  one  of  plaintiffs  legs,  which  was 
thereby  fractured  aud  broken,  and  plaintiff  was  otherwise 
greatly  injured  and  wounded,  so  much  that  plaintiff  had  to 
have  said  leg  cut  off  to  save  his  life ;  that  plaintiff  was  sick, 
sore  and  diseased  for  a  long  space  of  time,  during  all  of  which 
time  he  suffered  great  bodily  pain,  and  became,  and  is  disa- 
bled for  life.  And  plaintiff  avers  that  during  the  time  afore- 
said, he  became  largely  indebted  to  Drs.  Sherrard  and  Heus- 
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tis  for  care  and  medical  attention."  Defendants  demurred 
to  the  complaint,  on  the  ground  that  the  action  is  based  on 
the  wilful  act  of  the  defendant's  servant,  and  they  are  there- 
fore not  liable,  as  alleged  in  the  complaint.  The  court  sus- 
tained this  demurrer,  and  plaintiff  amended  his  complaint  by 
inserting  after  the  words  "  the  plaintiff,  an  infant,"  the  words 
"  under  six  years  of  age,"  and  by  inserting  before  the  words 
*'  ordered  the  plaintiff  to  jump  off,"  &g.,  the  words,  "recklessly 
and  carelessly."  Defendant  demurred  to  the  amended  com- 
plaint on  the  ground  that  the  original  complaint  "  was  in 
form  of  an  action  of  force,"  and  the  amendment  is  "  in  form 
of  negligence,"  and  changed  the  nature  of  the  action.  The 
court  overruled  this  demurrer,  and  defendant  excepted. 

The  plaintiff  was  a  child  under  six  years  of  age,  and  the 
evidence  adduced  by  him  showed  that  on  Sunday  evening, 
March  12,  18/6,  his  mother  had  gone  to  church  and  left  him 
in  charge  of  his  brother,  who  was  about  fourteen  years  old. 
These  two  boys,  and  several  others,  were  standing  on  the 
sidewalk  near  their  father's  house  when  a  car  of  the  defend- 
ants came  slowly  along  the  road  going  towards  a  turn-table 
which  was  at  the  end  of  the  track,  some  two  hundred  yards 
off,  and  the  driver  stopped  the  car  and  called  the  boys  to  come 
to  it ;  that  ttie  driver  asked  them  to  lend  him  a  knife,  and  told 
them  to  get  on  the  car.  While  in  the  act  of  getting  on  the 
car,  plaintiff's  father  called  to  them  not  to  get  on  the  car. 
They  did  so,  however,  without  having  heard  him,  and  the  dri- 
ver used  the  plaintiffs  knife  in  cutting  some  straps  for  his 
whip.  No  one  else  was  on  the  car  except  the  plaintiff  and 
his  brother.  They  went  to  the  turn-table,  and  on  their  return 
near  the  place  where  they  got  on,  and  while  the  horses, 
which  were  drawing  the  car  were  in  a  "  fast  trot,"  the  driver 
ordered  the  plaintiff  to  jump  off.  Plaintiff  was  at  that  time 
on  the  front  platform  of  the  car  with  the  driver,  his  brother 
being  inside  of  the  car.  In  attempting  to  jump  off  the  car, 
plaintiff  fell,  and  the  car  wheel  passed  over  and  broke  his  leg, 
which  was  amputated  because  the  physicians  thought  it  nec- 
essary to  do  so  to  save  his  life. 

The  driver  of  the  car  testified  that  plaintiff  would  some- 
times jump  on  the  car  without  his  consent,  and  against  his 
objection  and  jump  off  again,  and  if  plaintiff  and  his  brother 
were  on  the  car  at  the  time  the  accident  occurred,  he  did  not 
know  it. 

The  court,  among  other  things,  charged  the  jury  that  "if 
you  find  that  the  plaintiff  was  injured  by  the  negligence  of 
the  defendant's  car  driver,  and  you  believe  the  plaintiff  was 
under  six  years  of  age  at  the  time,  then  contributory  negli- 
gence can  not  be  set  up  to  defeat  his  right  to  recover,"  and 
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that  the  damages  are  not  to  be  restricted  to  any  special  pecun- 
iary loss,  but  would  include  present  and  prospective  damages, 
considering  plaintiff's  age  when  injured,  his  circumstances 
and  position  in  life,  the  expenses  incurred  in  nursing  and 
caring  for  him,  and  medical  attention."  The  defendant 
excepted  to  these  charges,  and  requested  several  charges, 
only  three  of  which  are  necessary  to  be  here  set  out.  "  2. 
That  defendants,  as  owners  of  the  railroad  company,  were 
not  hable  for  the  injury  if  it  was  caused  wilfully  by  the  acts 
of  their  agents  or  servants.  3.  The  plaintiff  can  not  recover 
on  this  complaint  on  the  facts  as  they  are  adduced  by  the 
plaintiff.  7.  That  if  the  injury  was  occasioned  by  the  care- 
lessness and  negligence  of  the  defendant's  servant,  in  the 
proper  discharge  of  the  servants  duty,  then  the  plaintiff  can 
recover  only  the  actual  damages  shown  by  the  evidence  before 
the  jury  to  have  been  incurred."  The  court  refused  to  give 
these  charges,  and  defendant  excepted.  There- was  a  verdict 
and  judgment  for  the  plaintiff  for  $3,000.  The  action  of  the 
court  in  overruling  the  demurrer,  and  refusing  the  charges,  is 
assigned  as  error. 

Alex.  McKinstry,  for  appellant.  (No  brief  has  come  into 
the  hands  of  the  Reporter.) 

Wm.  Boyles,  for  appellee,  cited  Govt.  Street  R.  B.  v.  Han- 
hn,  53  Ala.  70  ;  Hilton  v.  Middlesex  R.  R.  107  Mass.  108 ; 
Lovett  V.  South  Danvers  R.  R.  Co.  9  Allen,  557. 

STONE  J. — When  injury  is  the  direct  and  primary,  or 
inevitable  result  of  gross  or  reckless  carelessness,  an  action 
of  trespass  will  lie.  But,  when  the  injury,  though  proximate, 
is  secondary  or  consequential —not  the  necessary  result  of 
the  act  of  negligence — then,  a  special  action  on  the  case  is 
the  remedy. — Sheppard  v.  Furniss,  19  Ala.  760 ;  Rhodes  v. 
Roberts,  1  Stew.  145.  The  injury  charged  in  the  present 
complaint — in  the  original  as  well  as  the  amended  count — is 
secondary  and  consequential ;  not  the  direct,  primary,  imme- 
diate effect  of  the  wrongful  or  reckless  act  imputed  to  the 
driver.  The  direct,  primary  effect  was  the  leap  from  the  car. 
The  consequence  was,  that  the  child,  by  reason  of  its  tender 
years,  being  unable  to  clear  the  track,  was  run  over  and  its 
limb  crushed  by  the  wheels.  If  the  driver  had  thrust  or 
thrown  the  child  on  the  track,  and  he  was  thus  run  over,  all 
this  would  have  been  the  direct  result  of  the  force  employed, 
and  trespass  would  have  been  the  appropriate  remedy. 

The  plaintiff  in  this  case  being  under  six  years  of  age,  was 
not  of  sufficient  discretion  to  be  guilty  of  contributory  negli- 
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gence. —  Govt.  Street  R.  R.  Co.  v.  Hanlon,  53  Ala.  70.  The 
pleadings  make  a  clear  case  for  recovery. — Phila.  (&  R.  R. 
Co.  V  Derby,  14  How.  U.  S.  468  ;  Levett  v.  Railroad  Co.  9 
Allen,  557 ;  Wilton  v.  R.  R.  Co.  107  Mass.  108  ;  /S'.  C.  9  Amer. 
Kep.  11. 

Charge  numbered  7,  asked  by  defendant,  probably  asserts 
a  correct  legal  principle.  We  think,  however,  that  an  aver- 
age jury  would  be  misled  by  it  into  the  erroneous  conclusion 
that  plaintiff  could  recover  only  for  the  actual  injury  and  suf- 
fering he  had  sustained  and  undergone  at  the  time  of  the 
trial.  That  is  not  the  rule.  He  was  entitled  to  recover  for 
the  disabling  effects  of  the  injury,  prospective  as  well  as  past. 
S.  &  N.  Railroad  Co.  v.  McLendin,  63  Ala.  266.  It  is  not 
error  to  refuse  a  charge  which  may  mislead,  or  requires 
explanation. — Bynum  v.  So.  Pipe  &  Pump  Co.  63  Ala.  462 ; 
Duvall  &  Pelham  v.  The  State,  lb.  12  ;  Farrish  v.  The  State,  lb. 
164,  and  authorities^there  cited. 

Affirmed. 


Craft  V.  Russell. 

Bill  in  Equity  to" Enforce  Vendor's  lien  on  lands. 

1.  Vendor  has  lien  on  lands. — lu  the  absence  of  an  agreement,  express  or 
implied,  to  the  contrary,  the  vendor  of  lands  has  a  lien  on  them  for  the  unpaid 
purchase-money  which  will  prevail  against  a  sub-purchaser  with  notice. 

2.  Bona  fide  purchaser  ;  what  necessary  to  sustain  defense  as. — When  a  defend- 
ant^sets  np  the  defense  of  a  bona  fide  purchaser  for  value  without  notice  in 
answer  to  a  bill,  to  enforce  a  vendor's  lien  on  land,  he  must  aver  clearly,  dis- 
tinctly aufl  without  equivocation. — 1.  That  he  is  the  purchaser  of  the  legal 
title.  2.  That  he  purchased  in  good  faith.  3  That  he  parted  with  value  by 
paying  money  or  other  valuable  thing,  assuming  a  liability,  or  incurring  an 
injury.  4.  That  he  had  no  notice  of  complainant's  equity,  and  knew  no  fact 
calculated  to  put  him  on  enquiry,  either  at  the  time  of  his  purchase,  or  at  or 
before  the  time  he  parted  with  the  consideration. 

3.  Mortgagee  ;  when  he  is  a  purchaser  for  a  valuable  consideration. — When  a 
mortgage  is  taken  as  security  for  a  pre-existing  debt,  the  mortgagee  is  not  a 
purchaser  for  a  valuable  consideration,  but  th«  rule  is  different  when  the 
mortgage  is  taken  for  a  debt  contemporaneously  created,  or  when  the  day  of 
payment  is  extended. 

4.  Oreditor  taking  conveyance,  purchaser  for  value. — When  a  creditor  takes  an 
abf  olnte  conveyance  in  payment  of  an  antecedent  debt  he  is  a  purchaser  for 
value. 

5.  Purchaser  protected  as  to  payments  made  before  notice. — A  purchaser  of 
lands  is  entitled  to  protection p70  tantoto  the  extent  of  payments  made  by  him 
before  notice  of  the  vendor's   equity. 

G.  Answer;  hoiofar  taken  as  evidence.— krx  answer  can  only  be  taken  as  evi- 
dence so  far  as  it  is"  responsive  to  the  allegations  and  interrogatories  in  the  bill, 


10  '  SUPREME  COURT  [Dec.  Term, 

[Craft  V.  Russell.  ] 

and  when  its  denials  aro  clear,  positive  and  distinct,  and  matters  of  defense, 
though  in  form  responsive,  cannot  be  taken  as  evidence. 

7.  Parties,  objection  for  ward  of ;  when  may  be  disregarded. — A  demurrer  for 
want  of  proper  parties  may  be  disregarded  when  the  answer  shows  that  all  the 
parties  really  interested  are  before  the  court. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  filed  by  Russell  and  wife,  against  John 
Craft  and  Hugh  Elliott,  and  sought  to  enforce  a  vendor's  lieu 
on  a  lot  of  land  in  the  city  of  Mobile.  The  bill  describes 
the  lot,  and  states  that  it  was  a  part  of  the  statutory  separate 
estate  of  Mrs.  Russell ;  that  on  the  16th  of  October,  1875, 
complainants  executed  and  delivered  to  one  Hugh  Elliott  a 
deed  to  said  laud  for  the  consideration  of  three  hundred  and 
fifty  dollars,  that  being  the  amount  of  the  purchase-money 
agreed  to  be  paid  therefor  by  said  Elliott ;  that  said  Elliott 
executed  his  promissory  note  for  the  purchase-money  of  said 
lot,  but  that  no  part  of  it  had  ever  been  paid,  and  that  it  was 
still  due  to  complainants  ;  that  said  note  was  made  at  the 
time  when  the  deed  was  executed  to  Elliott,  and  was  payable 
four  months  after  date.  The  bill  further  shows  that  on  Aug. 
1st,  1877,  said  Hugh  EHiott  made  and  delivered  a  deed  to 
said  lot,  to  one  John  Craft ;  that  the  consideration  alleged  in 
said  deed  .was  the  sum  of  $12o,  but  that  said  Craft  did  not 
pay  to  said  Elliott  said  sum,  or  any  part  thereof,  at  the  time 
of  the  execution  and  delivery  of  the  deed,  nor  at  any  time 
before  said  Craft  acquired  knowledge  of  the  lien  held  by  the 
complainants  on  the  land  for  the  unpaid  purchase-money ; 
tliat  the  true  and  real  consideration  of  said  deed  was 
to  secure  an  indebtedness  due  by  said  Elliott  to  the 
firm  of  Tousmiere  &  Craft,  of  which  defendant  Craft  was  a 
member,  and  that  no  money  was  paid  by  Craft  to  Elliott  for 
the  land.  The  bill  averred  that  Craft  knew  when  he  received 
the  deed  from  Elliott,  that  the  latter  had  not  paid  the  pur- 
chase-money of  the  land,  which  was  due  to  complainants,  and 
prayed  that  they  might  be  decreed  to  have  a  lien  thereon,  and 
that  it  be  sold  to  pay  the  purchase-money.  Defendant  Craft 
demurred  to  the  bill  on  the  ground  tiiat  while  it  averred  that 
defendant  held  the  title  to  the  laud,  to  secure  an  old  indebt- 
edness, due  to  Tousmiere  &  Craft,  said  Tousmiere  was  not 
made  a  party  to  the  bill.  This  demurrer  was  incorporated  in 
a  sworn  answer,  which  states  that  early  in  187",  the  defendant 
Craft  became  the  owner  by  transfer  from  Toasraiere,  of  the 
firm  of  Tousmiere  &  Graham,  of  a  debt  due  by  open  account 
from  Hugh  Elliott  to  said  firm  for  the  sum  of  sixty-five  dol- 
lars ;  that  he  put  this  claim  in  the  hands  of  a  justice  of  the 
peace  for  collection,  who  'brought  suit  on  it;  thereupon  EUi- 
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ott  offered  to  sell  him  the  lot  of  land  in  controversy,  in  set- 
tlement of  this  debt,  for  the  sum  of  $125,  It  was  agreed 
between  them  that  the  debt  due  by  Elliott  to  Tousmiere  & 
Craft  should  be  a  part  of  the  consideration  paid  for  the  land, 
as  well  as  the  costs  of  the  suit  in  the  justice's  court,  the  cost  of 
making  and  acknowledging  the  deed,  certain  unpaid  back  taxes 
and  the  cost  of  investigating  the  title  to  the  lot ;  that  he 
caused  Elliott's  title  to  be  investigated  by  an  attorney,  who 
reported  it  to  be  good,  and  that  he  thereupon  receipted  Elli- 
ott's debt  to  him,  paid  the  back  taxes,  and  the  cost  of  inves- 
tigating the  title,  and  of  makiug  and  acknowledging  the  con- 
veyance, and  received  from  Elliott  a  deed  conveying  the  lot 
to  him  in  fee  simple  ;  that  he  bought  the  lot  in  good  faith, 
and  did  not  take  the  title  as  a  mere  security  ;  that  there  was 
nothing  on  the  records  of  the  probate  court  of  Mobile  county 
to  charge  him  with  notice  of  complainant's  lien,  and  that  he 
had  no  notice  or  knowledge  that  complainant  claimed  any 
lien  until  several  months  after  he  had  purchased  the  land  ;  that 
J.  H.  Eussell  told  him  in  August,  1877,  about  complainant's 
claim  ;  that  he  owed  Elliott  about  $25  when  he  firSt  heard  of 
complainant's  claim,  and  this  sum  he  had  withheld  from  Elli- 
ott. In  answer  to  an  amended  bill,  defendant  stated  that  he 
had  not  yet  paid  the  back  taxes  due  on  the  lot  before  he 
bought  it.  The  chancellor  overruled  the  demurrer,  decreed  a 
lien  in  favor  of  complainant,  and  ordered  the  property  sold 
to  pay  the  purchase-money.     This  decree  is  assigned  as  error. 

Hekndon,  Croom  &  Lewis,  for  appellant. — Appellant  was  a 
purchaser  without  notice  of  a  mere  vendor's  lien,  and  not  of  an 
outstanding  title;  and  equity  in  such  cases  will  not  decree  that 
the  land  be  sold,  but  only  that  it  be  subjected  to  the  payment 
of  the  balance  of  the  unpaid  purchase-money,  towards  the 
satisfaction  of  the  vendor's  lien. — Fr'osf  v.  Beekman,  1  Jh.  Ch. 
E.  300;  7  Wh.  46;  Houston  v.  Stanton,  11  Ala.  413 ;  Dixm  v. 
Bioion,  53  Ala.  428.  See,  also,  Banhhead  v.  Oiven,  60  Ala.  4l)5. 
In  such  a  case  as  this  the  effect  is  to  fender  him  liable  to 
account  to  th6  creditor,  attacking  the  conveyance  for  any 
unpaid  balance  of  the  purchase-money. — Florence  v.  Zeigler, 
58  Ala.  224.  Appellant  has  the  superior  legal  title,  and  the 
equities  of  the  parties  are  at  least  equal,  and  hence  the  legal 
title  must  prevail — 2  Story's  •.  q.  Jur.  §  1603,  415.  The  firm 
of  Tousmiere  &  Craft  should  have  been  made  a  party  defend- 
ant.—Story's  Eq.  PI.  207 ;  7  Ala.  369 ;  Prout  v.  Hoge,  57 
Ala.  30. 

BoYLES,  Faith  &  Cloud,  for  appellee. — Appellant  was  not 
a  bonajide  purchaser. — 19  Ala.  50  ;  31  Ala.  175.     The  consider- 
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ation  of  his  purchase  was  an  antecedent  debt  due  to  the  firm 
of  Tousmiere  &  Craft  by  Elliott. 

SOMERVILLE,  J. — The  decisions  of  this  court  have  been 
uniform  in  holding,  that  the  vendor  of  lands,  in  the  absence  of 
an  agreement,  express  or  implied,  to  the  contrary,  retains  a 
lien  on  the  lands  sold  and  conveyed  for  the  unpaid  purchase- 
money,  which  shall  prevail  against  any  sub-vendee  who  pur- 
chases with  notice  of  the  original  vendor's  equity. — Foster  v. 
Atheneum,  3  Ala.  302 ;  Buford  v.  McCormick,  57  Ala.  428.  And 
when  a  bill  is  filed,  to  enforce  such  lien,  a  plea  put  in  by 
a  defendant  claiming  to  be  a  bona  fide  purchaser  for  value 
without  notice,  in  order  to  be  available  as  a  protection  against 
a  prior  equity  or  conveyance  asserted  by  the  complainant, 
must  aver  clearly,  distinctly  and  without  equivocation  the  fol- 
lowing facts :  (1)  that  he  is  the  purchaser  of  the  legal  as 
distinguished  from  an  equitable  title ;  (2)  that  he  purchased 
the  same  in  good  faith;  (3)  that  he  parted  with  value  as  a  con- 
sideration therefor  by  paying  money  or  other  thing  of  value, 
assuming.a  liability  or  incurring  an  injury  ;  (4)  that  he  had 
no  notice,  and  knew  no  fact  sufficient  to  put  him  on  inquiry 
as  to  complainant's  equity,  either  at  the  time  of  his  purchase, 
or  at,  or  before  the  time  he  paid  the  purchase-money,  or  oth- 
erwise parted  with  such  value. — Moore  v.  Clay,  7  Ala.  742  ; 
Johnson  v.  Toulmin,  18  Ala.  50 ;  Ledbetter  v.  Walker,  31  Ala. 
175  ;  2  Smith's  Leading  Cases,  (White  and  Tudor)  73,  74 ; 
l^are  v.  Curry,  67  Ala.;  Thames  v.  Rembert's  Adm'r,  63 
Ala.  561;  Buford  v.  McCormick,  57  Ala.  428;  SafoU  v. 
Wade's  Ex'r,  51  Ala.  214 ;  Ballet  v.  Collins,  10  How.  (U.  S.) 
174;  Nantz  v.  McPherson,  (7  T.  B.  Monroe,  597) ;  18  Amer.  Dec. 
216  ;  Jackson  v.  BIcChesney,  (7  Cow.  360)  17  Amer.  Dec.  520  ; 
Gilpin  V.  Davis,  (2  Bibb,  416),  5  Amer.  Dec.  622. 

And  while  a  mere  mortgage  or  deed  of  trust  taken  as  secur- 
ity for  a  pre-existing  debt  does  not  constitute  the  mortgagee 
a  bona  fide  purchaser  for  value,  yet  the  rule  is  different  where 
the  creditor  takes  a  mortgage  for  a  debt  contemporaneously 
contracted,  or  extends  the  day  of  payment  of  an  antecedent 
debt,  or  accepts  an  absolute  conveyance  in  payment  of  such 
antecedent  debt,  for  in  the  latter  case  the  debt  is  extinguished 
and  the  relation  of  the  parties  is  entirely  changed. —  Wells  v. 
Morrow,  38  Ala.  125  ;  Saffold  v.  Wade's  ExW,  supra;  Thames  v. 
Rembert's  Adm'r,  supra  ;  Code  (1876)  §§  2166-7.  As  to  a  par- 
tial payment  made  by  the  purchaser  before  notice,  he  is  pro- 
tected as  having  acquired  an  equity,  pro  tanto — Seiuing  Ma- 
chine Co.  V.  Zeigler,  58  Ala.  222. 

The  answer  of  a  defendant  can  be  taken  as  evidence  only  so 
far  as  it  is  responsive  to  the  allegations  and  interrogatories  of 
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the  bill,  but  the  denials  of  the  answer  must  be  positive,  clear 
and  distinct,  and  not  evasive,  uncertain  or  illusory.  Mere  mat- 
ters of  defense,  which  are  averred  in  the  answer,  though  in 
form  responsive,  cannot  be  taken  as  evidence,  unless  sustained 
by  proper  proof  in  the  ordinary  way. — Adam's  Eq.  363,  {note); 
Dunn  V.  Dunn,  8  Ala.  784 ;  Walker  v.  Miller,  11  Ala.  1067  ; 
Waheman  v.   Graver,  4  Paige,  23. 

The  statements  of  Craft's  answer,  made  to  the  bill  in  this 
case  are  not,  we  thiqk,  sufficiently  distinct  and  unequivocal, 
when  tested  by  the  foregoing  cardinal  principles.  His  alle- 
gations, furthermore,  as  to  Elliott's  agreement  to  allow,  as  a 
credit  on  the  purchase-money  of  the  land,  the  cost  of  the 
conveyance,  back  taxes  and  other  items  specified,  present 
matters  of  defense  not  responsive  to  the  bill,  and  should  have 
been  proved  otherwise  than  by  Craft's  sworn  answer.  The 
evidence,  therefore,  fails  to  sustain  these  items,  and  they 
were  properly  disallowed. 

The  appellant  further  assigns  as  error,  the  overruling  of  his 
demurrer,  which  was  based  upon  the  suggestion  that  Tous- 
miere  should  have  been  made  a  party  to  complainant's  bill. 
The  rule  of  practice  established  in  this  court  is,  that  where 
such  a  demurrer  is  interposed  for  want  of  proper  parties 
defendant,  and  the  answer  shows  that  all  interested  parties 
are  really,  and  in  fact  before  the  court,  there  is  no  good 
reason  why  complainant  should  be  compelled  to  amend  his 
bill,  or  that  it  should  be  dismissed  ;  the  objection  may  be 
properly  disregarded,  and  there  is  no  error  in  proceeding  to 
a  final  decree. — Chapman  v.  Hamilton,  19  Ala.  121,  125. 

The  decree  of  the  Chancellor  is  affirmed. 


Smoot  V.  The  Mobile  &  Montgomery 
Railway  Company. 

Action  by  Employee  against   Railioay  Company  for   Damages 
for   Personal  injury. 

1.  General  charge  on  the  evidence,  when  proper. — A  general  charge  on  the  evi- 
dence is  proper,  and  shonld  be  given  on  request,  whenever  the  court  would 
sustain  a  demurrer  to  the  evidence,  if  interposed  by  the  party  requesting  the 
charge  ;  but  when  the  evidence  is  conflicting,  or  circumstantiaj,  or  when  a  ma- 
terial fact  rests  wholly  in  inference,  such  a  charge  Ciinnnt  be  sustained. 

2.  Master;  ichen  responsible  to  servant  for  personal  injuries. — For  injuries  pro- 
ceeding from  the  personal  fault,  or  negligence  of  the  master,  he  is  under  the 
same  liiibility  to  his  servant  as  to  third  persons,  towards  whom  he  sustains  no 
special  relation  ;  but  he  is  not  liable  for  injuries  caused  by  the  negligence,  or 
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fnnlt  of  other  servantw  in  the  same  employment,  which  are  the  risks  incident 
to  the  common  employmeut,  and  which  each  servant  is  presumed  to  contem- 
plate whcQ  he  enters  the  service. 

3.  tiame;  what  care  he  must  use  in  furnishing  materials  to  servant.— The 
master  is  bound  to  use  ordinarj  care—  such  care  us  men  of  ordinary  prudence 
exercise  under  like  circumstances  for  their  own  protection,  in  the  selection  of 
careful  and  skillful  servants,  and  in  furnishing  fit  and  s^fe  materials,  and 
appliances  or  machinery  necessary  and  proper  for  the  service,  and  for  inju- 
ries arising  from  a  breach  of  this  duly  in  either  particular,  be  is  liable  to  a 
servant,  but  he  is  not  to  be  understood  as  insuring,  or  warranting  the  safety, 
or  fitness  of  the  materials  furnished,  nor  the  diligence  and  competency  of  the 
other  servants  in  tlie  performance  of  their  respective  duties. 

4.  Employee;  when  may  recover  dam'Kjes  sustained  by  reason  of  defective  mate- 
rials, &c. — While  a  passenger  may  recover  damnges  from  a  railroad  company  on 
a  presumption  of  negligence,  whenever  injuries  are  received  because  of  unfit 
instrumecUilities  employed  in  his  transportation,  a  servant  or  employee 
of  the  company  can  not  recover  without  proof  of  negligence,  either  in  the 
selection  of  instrumentalities  originally  defective  and  uiisafe,  or  in  the  use  of 
unsafe  instrumentalities  after  knowledge  of  their  defective  condition  ;  and 
such  knowledge  on  the  part  of  a  fellow  servant  is  not  sufficient  to  charge  the 
company  with  notice  of  the  defect. 

5.  Cari  and  locomodres,  duty  of  railroad  companies  as  to  inspeciing. — It  is  the 
duty  of  a  railroad  company  to  exercise  ordinary  care  for  the  inspection  of  its 
locomotives  and  cars,  and  to  prevent  the  use  of  those  which  are  unsafe  or 
unfit  for  use  ;  but  a  system  of  inspection  which  would  embarra.ss  the  opera- 
tion of  the  road  cannot  be  required. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  Hon.  O.  J.  Semmes. 

This  was  an  action  brought  by  the  apppellee  against  the 
appellant,  to  recover  damages  for  personal  injuries  sustained 
by  him  while  acting  as  "  brakesman,"  on  the  appellant's  road. 
On  the  trial  it  appeared  that  on  the  14th  of  October,  1876, 
plaintiff  was  employed  as  a  "  brakesman  "  oc  a  train  of  freight 
cars  going  to  Mobile,  from  Montgomery,  over  the  defendant's 
railroad.  When  the  train  reached  Greenville,  seven  loaded 
cars  were  attached  to  the  train,  from  a  number  of  cars  which 
were  standing  there  to  be  carried  over  the  road.  There  was 
no  car  inspector  at  Greenville,  but  there  was  one  at  Pensa- 
cola  Junction,  a  station  which  the  train  passed  on  the  trip  to 
Mobile.  When  the  train  reached  Bay  Minette,  plaintiff 
undertook,  being  ordered  to  do  so  by  the  conductor  of  his 
train,  to  couple  on  more  cars  to  those  taken  on  at  Greenville. 
In  doing  so  he  saw  that  the  bumper  on  a  car  taken  on  at 
Greenville,  and  which  he  was  attempting  to  couple  on  to  a 
car  to  be  taken  on  to  Bay  Minette,  hung  down  lower  than 
it  should  do,  and  putting  his  hand  under  it  to  raise  it  up,  so 
as  to  make  it  meet  the  other  bumper,  the  bumper  which  he 
was  handling  was  driven  in,  and  his  hand  was  caught  and 
folded  through  the  iron  strap  which  supported  the  bumper, 
and  was  severely  crushed,  his  body  was  bruised  so  badly  that 
the  injury  produced  hernia  ;  his  hand  was  completely  disabled; 
he  was  confined  to  his  bed  for  a  long  time.     The  iron  strap 
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which  supported  the  bumper  was  worn  and  broken,  and  there 
was  no  bolt  in  the  bumper  which  would  move  backward,  but 
would  not  spring  forward.  Plaintiff,  however,  testified  that 
he  did  not  know  this  until  after  he  was  hurt,  the  break  in  the 
bumper  being  under  it  where  he  could  not  see  it  without  get- 
ting down  and  looking  up.  Walker,  another  "brakesman  " 
on  the  same  train,  testified  that  when  he  saw  appellee  going 
to  couple  this  car,  he  called  out  to  him  "look  out,"  telling 
him  that  the  bumper  was  broken.  Plaintiff  testified  that  he 
did  not  hear  Walker  call  out  to  him.  The  yame  witness  tes- 
tified that  he  coupled  up  the  same  car  at  Greenville  and 
kuew  that  the  bumper  was  broken,  for  that  was  the  only 
thing  which  could  make  it  hang  down  as  it  did.  He  also 
testified  that  it  was  the  duty  of  the  station  ageut  at  Green- 
ville, to  examine  the  cars  at  Greenville  before  loading  them, 
and  not  to  load  a  car  which  was  in  bad  order ;  that  it  was  his 
duty  as  "brakesman"  to  tell  the  conductor  that  the  car  was 
in  bad  order,  but  he  did  not  do  so  ;  that  it  was  also  his  duty 
to  inform  any  other  "brakesman,"  who  was  about  to  couple 
this  car,  that  it  was  dangerous  to  do  so,  and  that  he  did  call 
out  to  plaintiff;  and  it  was  the  duty  of  the  car  inspector  to 
have  the  cars  which  were  in  bad  order,  taken  from  the  train, 
and  sent  to  the  shops  for  repairs.  The  plaintiff  asked  the 
court  to  charge  the  jury,  that  "if  the  jury  believe  from  the 
evidence,  that  although  the  employees  of  the  company  were 
negligent,  and  that  Smoot  did  not  contribute  thereto,  yet  if 
the  company  did  not  exercise  due  care  and  diligence  to 
know  the  condition  of  the-  car,  the  plaintiff  would  be  entitled 
to  recover."  This  charge  the  court  gave,  and  the  defendant 
excepted.  The  defendant  asked  the  court  to  charge  the  jury, 
that  "  if  they  believed  the  evidence,  they  must  find  for  the 
defendant."  This  charge  the  court  refused  to  give,  and  the 
defendant  excepted.  There  was  a  verdict  for  the  plaintiff  for 
$10,000.  The  ruling  of  the  court  in  g-iving  and  refusing  the 
charges  set  out  above  are  assigned  as  error. 

G.  L.  Smith,  for  appellant. — An  employee  can  not  recover 
for  an  injury  occurring  by  the  negligence  of  his  co-employee. 
M.  (k  M.  Rway  Co.  v.  Smith,  59  Ala.  245  ;  Scott  v.  Parham, 
24  Ala.  36.  Walker,  the  co-employee  of  appellant,  knew  that 
the  bumper  was  broken,  and  he  testified  that  it  was  his  duty 
to  tell  the  conductor  of  the  train  of  this  fact,  but  he  did  not 
do  so  ;  if  he  had  done  so  there  would  have  been  no  injury 
inflicted  on  appellant  at  Bay  Minette.  If  the  station  agent 
al  Greenville  had  discharged  the  duty  imposed,  i.  e.  not  to 
load  cars  that  were  in  bad  order,  the  appellant  would  not 
have  been  injured.     If  the  car  inspector  at  Pensacola  June- 
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tion  had  performed  his  duty,  no  accident  would  have  hap- 
pened. It  thus  appears  that  the  company  exercised  great 
care  to  protect  its  employees  from  injury  by  reason  of  defec- 
tive cars.  In  addition  to  this,  it  was  the  duty  of  appellant  to 
have  examined  the  coupling  himself,  and  failing  to  do  so,  his 
own  neghgence  contributed  directly  to  produce  the  injury. 

John  A.  Cuthbert,  and  J.  W.  A.  Sanford,  for  appellee. — 
There  should  have  been  a  car  inspector  at  Greenville  ;  the 
station  agent  there  was  not  shown  to  have  been  skilled  in  the 
construction  of  cars,  or  competent  for  the  duty  of  examining 
them — the  presumption  indeed  being  to  the  contrary.  -It  was 
the  duty  of  the  railroad  company  to  procure  suitable  instru- 
mentalities for  conducting  its  business,  and  keep  them  in 
good  condition.  A  failure  to  do  this  is  negligence,  and  if  an 
injury  result  to  an  employee  therefrom,  the  company  is  liable 
in  damages. — Patterson  v.  Pitts  &  C.  R.  R.  Co.,  76  Pa.  St. 
389  ;  Chicago  dc  N.  W.  R.  R.  Co.  v.  Taylor,  18  Am.  R.  626. 
The  injury  to  appellant  was  caused  by  the  defective  bumper, 
the  condition  of  which  could  have  been  ascertained  by  the 
use  of  ordinary  diligence.  While  this  car  was  being  used 
for  the  transportation  of  freight,  the  appellant  was  injured, 
and  for  this  injury  the  railroad  company  is  liable  in  damages. 
lU.  Cent.  R.  R.  Co.  v.  Welch,  52  111.  183 ;  Lalor  v.  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  4  Am.  R.  616 ;  Gibson  v.  Pa- 
cific R.  R.  Co.  46  Mo.  163  :  Eeegan  v.  Western  R.  R.  Co. 
4  Selden,  115  ;  Snoiv  v.  Housatonic  R.  R.  Co.  8  Allen,  444. 

BRICKELL,  C.  J. — The  instruction  to  the  jury,  given  at 
the  request  of  the  appellee,  to  which  an  exception  was 
reserved,  is  loosely  worded,  and  confused.  Interpreting  it  as 
we  suppose  it  was  intended  the  jury  should  interpret  it,  we 
understand  it  as  affirming  that,  though  the  injuries  of  which 
the  appellee  complains  were  the  result  of  the  negligence  of 
his  fellow-servants,  yet  the  appellant  is  liable  in  damages  for 
such  injuries,  if  it  did  not  exercise  due  care  and  diligence  to 
know  the  condition  of  the  car,  from  the  defects,  or  rather  the 
impaired  condition  of  which  the  injuries  proceeded.  We  do 
not  propose  to  consider  this  instruction  particularly,  because 
we  reach  the  conclusion,  that  the  City  Court  erred  in  refus- 
ing, on  the  request  of  the  appellant,  to  instruct  the  jury  that, 
under  the  evidence,  the  appellee  was  not  entitled  to  recover. 
Such  an  instruction  cannot  be  supported,  when  the  evidence 
is  conflicting,  or  when  the  evidence  is  circumstantial,  or  when 
a  material  fact  rests  wholly  in  inference.  It  may  be  given, 
and  should  on  request  be  given,  whenever  the  court  would 
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sustain  a  demurrer  to  the  evidence,  interposed  by  the  party 
requesting  the  instruction. — 1  Brick.  Dig.  335,  §§  1-4. 

The  legal  propositions  the  case  involves,  are  not  matter  of 
doubt,  or  uncertainty,  but  are  well  defined  and  well  settled 
by  a  long  line  of  decisions,  and  have  been  often  in  this  court 
the  subject  of  consideration.  A  master  is  under  the  same 
liability  to  his  servant,  for  injuries  proceeding  from  his  negli- 
gence, tliat  he  is  to  third  persons  to  whom  he  sustains  no  spe- 
cial relation.  So,  a  liability  rests  upon  him,  whenever  his 
personal  fault  contributes  directly  to  cause  the  injury,  though 
concurring  with  it,  there  may  have  been  the  negligence  of  a 
servant  engaged  in  the  same  common  employment.  In  Rob- 
erts V.  Smith,  2  Hurls.  &  Nor.  212,  a  scaffolding  was  erected 
under  the  immediate  supervision  of  the  master,  who  would 
not  permit  the  use  of  some  safe  and  strong  scantlings,  direct- 
ing the  use  of  others,  weak  and  not  safe,  in  consequence  of 
which  the  scaffolding  fell,  and  a  servant  was  injured;  the 
master,  because  of  his  presence,  personal  interference,  and 
negligence,  was  held  liable.  So,  in  the  case  of  Noyes  v. 
Smith,  28  Vt.  59,  the  personal  fault  of  the  master  was  in  the 
careless  selection  of  a  locomotive,  which  was  unsafe  and  dan- 
gerous, from  the  explosion  of  which  the  engineer,  to  whom 
its  unfitness  was  unknown,  was  injured ;  the  want  of  proper 
care  and  diligence  rendered  the  master  liable  to  the  engineer. 
It  is,  however,  the  negligence  of  the  master,  for  which  liability 
to  a  servant  can  be  visited  upon  him,  for  the  rule  is  settled, 
that  he  cannot  be  made  liable  for,  injuries  proceeding  from 
other  servants  in  the  same  employment.  Injuries,  resulting 
from  such  cause,  are  of  the  risks  incident  to  the  employment, 
which  it  is  intended  the  servant  contemplates,  and  consents 
to  incur,  when  he  enters  the  service.  There  is  also,  a  higher 
reason  for  relieving  the  master  from  liability  for  such  inju- 
ries, founded  in  the  policy  of  encouraging  and  compelling  the 
servant  to  exercise  diligence  and  caution  in  the  discharge  of 
his  duties,  which,  while  protecting  him,  affords  protection 
also  to  the  mastnr  ;  such  diligence  being  properly  esteemed 
a  bettor  security  against  injury  from  the  negligence  of  a  fel- 
low-servant, than  recourse  against  the  master  for  damages, 
when  the  injury  has  been  received. — Cooley  on  Torts,  541. 

It  is,  however,  a  duty  resting  upon  the  master,  to  use  ordi- 
nary care — the  care  which  men  of  common  or  ordinary  pru- 
dence exercise  under  like  circumstances  for  their  own  protec- 
tion— in  the  employment  of  careful  and  skillful  servants,  and 
not  to  continue  in  his  service  such  as  are  known  to  be  want- 
ing in  either  reasonable  skill  or  diligence.  This  duty  is  not 
now  involved,  for  it  is  not  insisted  that  there  was  any  want  of 
prudence  in  the  employment  of  any  of  the  fellow-servants  of 
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the  appellee,  or  any  want  of  skill  or  care  on  their  part.  An- 
other duty  of  the  same  kind,  which  it  is  supposed  the  appel- 
lant did  not  observe  (and  upon  that  supposition  the  present 
action  has  been  prosecuted),  is  the  use  of  ordinary  care  or 
diligence  in  furnishing  safe  and  fit  ma-terials,  appliances,  and, 
wLen  that  is  employed,  machinery,  for  the  service  in  which 
the  servant  is  engaged.  This,  however,  is  not  an  ahscbde  duty. 
The  master  must  not  be  understood  as  insuring,  or  loarrant- 
iny,  the  safety  or  fitness  of  the  materials  or  appliances  fur- 
nished, more  than  he  can  be  regarded  as  promising,  abso- 
lutely and  uneondiiionally,  that  the  fellow-servants  are  com- 
petent and  diligent.  The  duty  resting  upon  him  is  to  exer- 
cise due  care  and  diligence,  as  we  have  defined  it — the  care  and 
diligence  which  a  man  of  ordinary  prudence,  engaged  in  a 
like  business,  would  exercise  for  his  own  protection,  and  the 
protection  of  his  property.  When  this  is  exercised,  the  duty 
to  the  servant  is  satisfied  ;  for  there  is  no  obligation  resting 
upon  the  master,  to  be  more  careful  for  the  safety  of  the  ser- 
vant, than  for  his  own  security. — Mobile  &  Ohio  R.  R.  Co.  v. 
Thomas,  42  Ala.  672,  719.  Accidents,  from  which  personal 
injury  may  result,  proceeding  from  defects  originally  existing 
in  such  appliances,  or  which  result  from  their  use,  are,  like 
the  negligence  of  fellow-servants,  of  the  incidental  hazards  of 
the  service,  to  which  the  servant  must  have  contemplated  he 
would  be  exposed. — Mobile  &  Ohio  R.  R.  Co.  v.  Thomas, supra- 
Searle  v.  Lindsay,  11  Com.  Bench  (N.  S.),  429  ;  Wonder  v.  Bait. 
&  Ohio  R.  R.  Co.,  32  Md.'  411 ;  Greenleaf  v.  Ill  Cent.  R.  R. 
Co.,  29  Iowa,  14 ;  Hard  v.  Vermont  rf"  Canada  R.  R.  Co.,  32 
Vt.  473.  When  such  appliances  have  been  furnished — when 
diligence  has  been  observed  in  procuring  them,  the  use  of 
them  is  necessarily  intrusted  to  the  servants  of  a  railroad 
company,  as  is  their  care  and  inspection,  and  the  repair  of 
them,  and  determining  when  the  use  must  be  abandoned, 
until  repairs  are  made.  This  duty  may  be  intrusted  to  those 
operating  the  appliances,  or  confided  to  other  servants  hav- 
ing no  other  duty  than  that  of  inspection  or  of  repair.  How- 
ever this  may  be,  the  several  servants  are  in  the  same  circle 
of  employment — derive  duty  and  compensation  from  the  same 
source,  and  are  laboring  for  a  common  purpose.  They  are 
fellow- servants,  and  the  master  cannot  be  made  answerable 
to  the  one,  for  the  negligence  of  the  other.  The  machinist 
in  the  shop,  whose  duty  it  was  to  repair  locomotives,  and 
the  supervisor  of  track,  whose  duty  it  was  to  keep  the  road 
bed  in  proper  and  safe  condition,  have  each  been  determined 
fellow-servants  of  the  fireman  on  the  locomotive,  for  whose 
negligence  the  master  could  not  be  made  liable. —  Mobile  d: 
Vol.  lxvii. 
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Ohio  R.  R.   Co.  V.  Thomas,  supra;  Mobile  &.   Montgomery  R. 
Co.  V.  Smilh,  59  Ala.  245. 

If,  therefore,  the  coupliDg  or  bumper  of  the  car,  causing 
the  injuries  of  which  the  appellee  complains,  or  the  use  of  the 
car  in  its  defective  condition,  was  the  result  of  the  neglect  or 
want  of  care  of  a  fellow-servant — of  the  station  agent  at 
Greenville— the  conductor  of  the  train,  the  fellow-brakeman 
or  the  car  inspector  at  Pollard  Junction,  each  and  all  of 
whom  being  engaged  in  the  same  common  service,  and  the 
same  general  business,  the  appellant  cannot  be  made  liable, 
unless  neghgence  can  be  imputed  to  it,  concurring  with  their 
negligence.  The  burthen  of  proving  such  negligence  rests 
upon  the  appellee.  It  is  the  indispensable  element  of  his 
right  of  recovery — the  very  gravamen  of  his  complaint.  In- 
ferences of  it  cannot  be  draw'n  from  the  fact  of  injury,  and 
from  the  unfit  and  unsafe  condition  of  the  car.  This  is  the 
established  doctrine,  distinguishing  the  case  of  a  servant, 
claiming  damages  for  injuries  resulting  from  negligence,  and 
passengers,  who  can  recover  upon  a  presumption  of  negligence, 
whenever  injuries  are  received  because  of  unfit  instrumen- 
talities employed  in  their  transportation.— J/o6i7e  &  Ohio  R. 
R.  Co.  V.  Thomas,  supra. 

In  this  case,  there  is  a  want  of  evidence  that  the  car  was 
originally  unsafe.  The  unfitness  and  danger  imputed  to  it, 
was  the  result  of  breaking  of  parts  of  it,  in  the  use.  When 
it  became  broken,  and,  in  consequence,  unsafe  and  unfit  for 
use,  or  how  long  it  had  been  in  that  condition,  is  not  shown. 
But  that  it  was  accidentally  in  this  condition,  on  the  road, 
between  its  terminating  points,  in  use  for  transporting  freight 
at  a  time  and  place,  when  and  where,  the  appellant  could  not 
be  reasonably  expected  to  have  knowledge  of  its  condition, 
is  apparent.  True,  the  witness  Walker  speaks  of  it  as  not 
safe,  and  the  caution  he  observed  in  the  use  of  cars  having  a 
coupling  of  the  like  kind.  But,  it  is  apparent  he  was  speak- 
ing of  it,  only  as  compared  with  other  cars,  having  a  coupling 
of  difi'erent  construction,  and  as  less  safe  than  such  cars  ; 
not  as  unfit  or  unsafe  for  use  absolutely.  The  master  is  not 
bound  to  supply  the  servant  with  the  most  approved  and  the 
safest  appliances.  Such  as  are  safe  and  fit,  not  exposing 
the  servant  to  greater  perils  than  are  usually  incident  to  the 
service,  is  the  measure  of  duty. — Whart.  Neg.  §  213  ;  Mohih 
(&  Ohio  R.  R.  Co.  V.  Thomas,  supra. 

The  negligence  of  the  appellant  is  supposed  to  consist  in  a 
want  of  ordinary  care  to  know  the  condition  of  the  car. 
Knowledge  of  its  condition  is  not  imputed,  but  ignorance  is 
alleged  to  have  been  culpable,  because  the  result  of  negli- 
gence.    Turning  to  the  case  in  that  view,  we  repeat,  the  bur- 
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then  of  proof  rests  upon  the  appellee.  We  look  in  vain  for 
the  slightest  evidence  that  any  of  its  officers  or  agents,  for 
whose  negligence  the  appellant  would  be.  responsible,  until 
after  the  accident  by  which  the  appellee  was  injured,  had 
knowledge  of  the  defective  condition  of  the  car,  or  of  any  fact 
which  ought  to  have  put  them  on  inquiry.  Knowledge  of  the 
defective  condition  of  the  car,  a  want  of  prudence  in  its  use, 
is  traceable  only  iofelloio-servantsoi  the  appellee,  whose  care 
and  diligence  he  is  presumed  to  have  consented  to  risk  ;  what- 
ever of  guards  against  the  use  of  defective  cars  were  reason- 
able, so  far  as  the  evidence  shows,  and  to  which  it  could 
justly  be  expected  the  appellant  would  resort,  were  adopted. 
The  station  agent  at  Greenville  was  in  duty  bound  not 
to  load,  or  suffer  loaded,  unfit  cars.  The  car  inspector  at 
Pollard  Junction  was  bound  not  to  permit  unfit  cars  to  pass 
his  station.  The  brakemen  were  under  the  duty  of  exam- 
ining the  car-wheels  and  couplings  and  reporting  to  the  con- 
ductor whenever  either  was  found  unsafe,  or  in  an}'  respect 
unfit.  Engaged  in  running  a  long  line  of  railroad,  while  it 
was  the  duty  of  the  appellant  to  exercise  ordinary  care  for 
the  inspection  of  its  cars,  and  for  the  prevention  ot  the  use 
of  such  as  were  unsafe,  or  in  any  respect  unfit,  a  system  of 
inspection  which  would  embarrass  its  operations  cannot  be 
required.  It  would,  it  may  be,  have  been  a  higher  degree  of 
care,  to  have  caused  an  inspection  of  cars  at  every  station, 
and  thereby  greater  security  against  accidents  would  have 
been  afforded.  That  would  be  a  degree  of  care,  a  servant 
has  no  right  to  expect  or  demand. 

When  the  master  provides  machinery  in  itself  safe,  or 
exercises  ordinary  care  in  providing  it,  and  exercises  the  same 
care  to  keep  it  in  that  condition,  if  he  were  held  to  answer 
for  the  negligence  of  the  servants  whose  duty  it  is  to  use  it, 
to  inspect  it,  and  to  use  it  only  when  safe,  and  to  give  him 
notice  when  it  becomes  unsafe,  the  rule  relieving  him  from 
liability  for  servants  upon  whose  fidelity  he  is  compelled  to 
rely,  would  be  practically  abrogated. 

The  essential  fault — the  negligence  of  the  appellant,  for 
which  alone  there  is  liability  to  the  appellee — was  not  shown ; 
nor  was  there  evidence  tending  to  show  it.  The  injuries 
received  by  him  were  accidental,  the  incidents  of  the  service 
•in  which  he  engaged  voluntarily  ;  or,  if  mixed  with  negligence 
on  the  part  of  others,  it  was  the  negligence  of  his  fellow-ser- 
vants. The  City  Court  erred  in  refusing  to  charge  that  the 
evidence  did  not  authorize  him  to  recover. 

But,  independent  of  this  view,  the  evidence  is  undisputed, 
that  it  was  part  of  the  duty  of  the  appellee  to  look  after  the 
coupling  of  the  car ;  and  that,  if  with  proper  care  he  had 
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performed  the  duty,  he  would  have  knowa  the  defective  con- 
dition of  this  coupling.  Having  knowledge  of  its  condition, 
and  exercising  the  care  and  prudence  which  was  necessary  in 
using  the  coupling  in  its  condition,  he  could  have  avoided 
injury  from  it,  as  did  his  fellow-servant.  Walker.  His  failure 
to  examine  the  coupling,  or,  if  he  examined,  his  failure 
to  employ  the  care  and  diligence  in  its  use  required  by  its 
condition,  contributed  to  produce  the  injury  of  which  he  com- 
plains. The  principle,  that  a  person  who,  by  his  own  negli- 
gence, exposes  himself  to  injury,  cannot  recover  damages  for 
the  injury,  applies  to  the  relation  of  master  and  servant  ;  and 
the  servant  cannot  recover  of  the  master,  for  injuries  to  which 
his  own  negligence  directly  contributed. — Coolev  on  Torts, 
563  ;  Whart.  Neg.  §  244  ;  31.  &  L.  E.  R.  R.  Co."  v.  Barber, 
5  Ohio  St.  541 ;  V.  d;  M.  R.  R.  Co.  v.  Wilkins,  47  Miss.  404. 
Without  considering  other  questions,  the  judgment  is 
reversed,  and  the  cause  remanded. 


Fiiineg'aii  v,  Frank. 

Action  on  Charter  Party. 

1.  Charter  party— stipulations  in,  not  inconsistent.— "When  a  chartor  party 
stipulates  that  the  ''party  of  the  second  part  assumes  all  liability  for  all  ordi- 
nary wear  and  tear  of  said  steamer,"  and  by  a  subsequent  clause,  "agrees  to 
return  at  the  expiration  ot  the  charter  the  steamboat  in  the  same  condition  as 
when  received,  ordinary  wear  and  tear  excepted,"  there  is  no  inconsistency  iu 
the  two  stipulations,  the  latter  providing  for  injuries  outside  of  ordinary  wear 
and  tear,  for  which  the  former  provides. 

2.  Same;  when  charterer  becomes  quasi  owner  under. — When  the  charterer  has 
absolute  control  of  the  vessel,  its  voyages,  manning  and  direction,  during  the 
continuance  of  the  charter,  he  becomes  the  quasi  owner  of  the  vessel,  is  enti- 
tled to  all  the  benefits  of  ownership,  and  subject  to  all  its  liabilities,  including 
those  incurred  for  necessary  repairs. 

3.  Sworn  plea  ;  when  necessary. — In  an  action  for  work  and  labor  done  at 
the  instance  of  the  defeudent,  if  the  complaint  alleges  that  the  claim  is  now 
due  and  is  the  property  of  the  plaintiff,  and  the  defendant  does  not  by  a  sworn 
plea  deny  the  plantiff  s  ownership,  no  question  as  to  it  can  be  raised  iix  this 
court. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  Hon.  H.  T.  Toulmin. 

Black,  who  was  the  owner  of  the  steamboat  "Peerless," 
chartered  her  to  Finnegan.  The  material  clauses  of  the  char- 
ter party  are  quoted  in  the  opinion.  During  the  continuance 
of  the  charter,  "on  atrip  up  the  Alabama  river,  the  boat 
encountered  a  violent  storm  of  wind  and  rain  which,  despite 
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the  efforts  of  her  officers  and  crew,  drove  her  ashore  so  that 
she  struck  a  rock  near,  or  the  wharf  at,  Bell's  Landing,  and 
was  theieby  damaged.  By  order  of  defendant  Finnegan  she 
was  hauled  out  on  the  ways  and  repaired.  The  work  was  done 
by  Seawell,  who  claimed  a  lien  on  the  boat  for  the  cost  of  the 
repairs,  which  amounted  to  two  hundred  and  ninety-five  dol- 
lars. In  order  to  procure  the  release  of  the  steamer.  Black 
gave  Seawell  the  two  hundred  and  ninety-five  dollars,  and 
took  the  latter'sdue-l>ill  therefor,  with  an  agreement  that  if  a 
recovery  was  had  against  Finnegan,  the  money  recovered  was 
to  be  paid  to  Seawell,  and  the  money  given  him  was  to  be 
returned  ;  but  if  no  recovery  was  had  against  Finnegan,  Sea- 
well was  to  retain  the  money  given  him  by  Black,  and  the 
due-bill  returned  to  Black,  or  destroyed.  The  bill  for  the 
repairs  had  not  been  paid  or  receipted,  except  as  above 
stated.  This  action  was  brought  by  appellee  Frank,  and  the 
complaint  contained  the  common  counts,  for  money  paid, 
laid  out,  and  expended  by  Black,  for  defendant  Finnegan,  at 
his  request ;  for  money  loaned,  and  on  an  account.  It  also, 
contained  three  special  counts,  framed  on  the  charter  party, 
averring  the  injury  to  the  boat ;  that  it  was  repaired  at  the 
request  of  Finnegan  ;  that  Black  could  not  obtain  possession 
of  it  until  he  paid  Seawell  for  the  repairs  that  he  had  put  on 
it  ;  that  Black  obtained  possession  of  the  boat  in  this  way, 
and  assigned  his  claim  against  Finnegan  to  the  plaintiff. 
The  court  charged  the  jury  :  "  That  by  the  terms  of  the  char- 
ter, the  defendant  assumed  all  liability  for  wear  and  tear,  and 
would  be  liable  for  any  damage  done  to  the  boat  during  the 
continuance  of   the  charter." 

The  defendant  excepted  to  this  charge  of  the  court,  and 
requested  the  following  charges  : 

"1.  If  the  jury  believe, from  the  evidence,  that  Black  char-, 
tered  the  steamboat  '•  Peerless  "  to  defendant,  and  that  said 
boat  had  competent  officers  and  crew  aboard  of  her,  and  while 
being  used  to  transport  freight  and  passengers  on  the  river, 
she  was  damaged  by  a  blow  or  storm,  without  any  fault  or 
negligence  of  the  officers  or  crew  of  said  boat,  that  then  the 
plaintiff  cannot  recover  for  any  damage  done  to  said  boat 
because  of  said  blow  or  storm. 

"2.  That  if  the  jury  should  believe,  from  the  evidence,  that 
the  steamboat  "  Peerless"  was  chartered  to  defendant,  and 
during  the  time  she  was  chartered  there  were  competent  offi- 
cers and  crew  on  board  of  said  boat,  and  whilst  said  boat  was 
in  the  ordinary  use  for  which  she  was  chartered,  and  while 
being  so  used  the  boat,  by  an  inevitable  accident,  was  dam- 
aged, without  any  fault  or  neglect  of  the  officers  or  crew,  or 
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either  of  tliem,  on  board  said  boat  at  the  time,  that  then  they 
should  find  for  the  defendant. 

"3.  That  by  the  terms  of  the  charter,  the  charterer  was  to 
return  the  boat  in  the  same  condition  as  when  she  was  received 
by  the  defendant,  "  ordinary  wear  and  tear"  excepted.  That 
under  the  charter  party,  the  charterer  is  not  liable  as  an  in- 
surer acjainst  the  perils  of  the  river,  risks  of  navigation.  If  the 
jury  should  believe  from  the  evidence  that  said  boat  had  on 
board  competent  ofhcers  and  crew  at  the  time  she  was  dam- 
aged, and  at  that  time  the  said  boat  was  in  the  ordinary  use 
for  which  she  was  chartered,  and  while  being  so  used  she  was 
damaged  by  tlie  blowing  wind  or  storm,  without  any  fault  or 
neglect  of  the  officers  or  crew  of  said  boat,  that  then  they 
should  find  for  the  defendant. 

"4.  If  the  jury  should  believe,  from  the  evidence,  that  said 
boat  was  chartered  by  Andy  Black  to  defendant,  and  while  so 
chartered  she  had  competent  officers  and  crew  on  board  said 
boat,  and  while  said  boat  was  in  the  ordinary  use  for  which 
she  was  chartered,  she  was  damaged  by  an  inevitable  acci- 
dent, over  which  the  officers  and  crew  had  no  control,  and 
witliout  any  fault  or  neglect  of  the  said  officers  and  crew,  or 
either  of  them,  that  then  the  plaintiff  cannot  recover." 

These  charges  the  court  refused  to  give,  and  the  defendant 
excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff".  The 
refusal  of  the  charges  is  assigned  as  error. 

BoYLES,  Faith  &  Cloud,  for  appellant. — 1.  The  evidence 
shows  that  the  money  due  for  repairing  the  boat  had  not 
been  paid  at  the  time  of  suit  brought.  Hence,  there  was  no 
evidence  to  support  the  verdict,  and  the  judgment  should  be 
reversed.— 32  Texas,  606;  6  Nev.  175  ;  31  Iowa,  477;  23  La. 
An.  501. 

2.  The  fourth  and  fifth  clauses  of  the  charter  party  con- 
tain inconsistent  provisions,  but  when  construed  together  it 
is  the  manifest  intention  to  except  ordinary  wear  and  tear. 
There  was  no  ordinary  wear  and  tear,  but  the  boat  was  dam- 
aged by  an  inevitable  accident.  In  such  a  case,  it  is  the  duty 
of  the  owner  to  keep  the  boat  in  good  repair. — 2  Parsons 
Mar.   Law,  599  ;  6  Mass.  63  ;  3  Johns.  44. 

3.  The  charterer  did  not  become  the  insurer  of  the  boat, 
and  for  the  injury  resulting  from  an  inevitable  accident  or  act 
of  God,  he  cannot  be  made  liable. — 3  Stew.  &  Port.  135  ;  Ames 
V.  Belden,  17  Barb.  513  ;  1  Benedict,  440. 

4.  As  to  the  other  rulings  of  the  court,  see  1  Woods  0.  C. 
273  ;   11  La.  An.  624. 
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W.  D.  McKiNSTKY,  for  appellee. — 1.  It  is  the  clnty  of  the 
court  to  construe  written  instruments. —  31  Ala.  108  ;  3  Ala. 
237 ;  19  Ala.  605  ;  23  Ala.  652  ;  26  Ala,  371  ;  27  Ala.  259  ;  18 
Ala.  720  ;  32  Ala.  569 ;  36  Ala.  496.  The  court  correctly 
construed  the  charter  so  as  to  make  appellant  liable 
for  any  damage  to  the  boat  dnring  its  continuance. — 22  Ala. 
382 ;  Chitty  on  Con.  14  ;  Chitty  on  PI.  524  ;  6  T.  R.  650;  lb. 
750 ;  10  East.  530  ;  Peters'  C.  C.  86  ;  4  E.  <fe  Bl.  963  ;  7  E.  & 
Bl.  763  ;  26  Me.  361.  Plowden,  284. 

2.  The  court  correctly  refused  to  give  the  charges  asked 
by  appellant  for  he  could  not  excuse  himself  on  the  ground 
that  the  injury  to  the  boat  was  the  result  of  an  inevitable 
accident.  When  a  party  by  his  own  contract  creates  a  duty  • 
or  charge  upon  himself  he  is  bound  to.  make  it  good  not- 
withstanding any  accident  by  inevitable  necessity. — 4  Port. 
170  ;  2  Parsons  on  Con.  (6  ed.  note  h.)  672  ;  22  Ala.  382,  and 
cases  supra. 

STONE,  J. — The  cause  of  action  declared  on  in  this  case 
is  a  claim  for  work  and  labor  done,  at  the  request  of  defend- 
ant, appellant  here.  It  is  brought  in  the  name  of  Frank, 
and  the  concluding  sentence  of  the  complaint  is  in  the  fol- 
lowing language  :  "  Which  said  sum  of  money,  with  the 
interest,  is  now  due,  and  is  the  property  of  the  plaintiff." 
This  count  fully  sets  forfch  all  the  constituents  of  an  implied 
contract  to  pay  money  ;  for  it  avers  that  the  defendant  caused 
the  repairs  to  be  put  on  the  boat.  It  fully  complies  with  the 
statute,  which  authorizes  such  action  to  be  "  prosecuted  in 
the  name  of  the  party  really  interested,  whether  he  has  the 
legal  title  or  not." — Code  of  1876,  section  2890.  If  the  aver- 
ments of  the  complaint  are  proved,  Finnegan  is  liable  for  the 
repairs,  as  for  work  and  labor  done  at  his  request ;  and,  as 
he  interposed  no  sworn  plea  denying  Frank's  ownership  of 
the  claim,  and  right  to  sue  upon  it,  that  question  was  not 
raised  in  the  court  below,  and  no  question  can  be  raised  upon 
it  here.  Rule  29  of  Practice  in  the  Circuit  Court.  See  form 
8,  of  Complaints — Code,  page  702.  The  bill  of  exceptions 
purports  to  set  out  all  the  evidence,  and  it  shows  the  repairs 
were  done  at  the  instance  of  Finnegan.  Under  these  prin- 
ciples, the  plaintiff  was  clearly  entitled  to  recover,  without 
any  reference  to  the  terms  of  the  charter  party. 

It  is  contended  for  appellant,  that  paragraphs  4  and  5 
of  the  charter  party  are  somewhat  incompatible,  and  tliat 
the  latter  must  be  construed  as  explaining,  qualifying  and 
dominating  the  former.  Properly  construed,  we  think  there 
is  no  incompatibility  between  them.  Paragraph  4  contains  a 
provision  that  is   somewhat   uncommon.     Its  language  is, 
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"  that  the  party  of  the  second  part — (Finnegan) — shall  assume 
all  liability  for  *  *  all  and  every  wear  and  tear  of  said 
steamer  Peerless  ;  and  should  the  party  of  the  first  part,  and 
party  of  the  second  part  disagree  as  to  such  wear  and  tear, 
then  it  shall  be  left  to  arbitration,  and  such  arbitration  shall 
be  binding  on  the  respective  parties  to  this  charter."  This 
is  a  clear  obligation  on  the  part  of  the  charterer  to  make 
good  the  wear  and  tear  of  the  steamer  during  his  possession 
of  it.  The  5th  paragraph  is  as  follows  :  "  The  party  of  the 
second  part  agree  to  return  to  the  party  of  the  first  part,  at 
the  expiration  of  the  charter,  the  steamboat  Peerless  in  the 
same  condition  as  when  received,  ordinary  wear  and  tear 
excepted,  as  set  forth  in  the  preceding  section  four."  Now, 
the  rule  for  construing  written  instruments  is,  to  give  opera- 
tion and  effect  to  every  clause,  if  it  can  be  done.  We  do 
not  presume  parties  intend  to  insert  contradictory  clauses  in 
their  written  contracts.  We  industriously  search  for  some 
interpretation  which  will  reconcile  them.  Paragraph  4, 
with  distinct  particularity,  declares  that  the  charterer  shall 
make  good,  by  compensation,  the  wear  and  tear  of  the  steam- 
boat. He  could  not  replace  that  which  would  be  lost  or  suf- 
fered by  wear  and  tear.  That  was  a  physical  impossibility. 
He  could  and  would  compensate  for  it,  however,  by  paying 
to  the  owner  a  sum  equal  to  the  deterioration  the  boat  would 
necessarily  sustain  in  the  use.  This  he  bound  himself  to  do, 
in  paragraph  4.  Paragraph  5  relates  to  the  return  of  the 
boat,  at  the  expiration  of  the  bailment  or  charter.  It  could 
not  be  returned  free  from  wear  and  tear,  the  necessary  con- 
sequence of  use.  It  could  be  returned  "in  the  same  condi- 
tion as  when  received,  ordinary  wear  and  tear  excepted." 
Repairs,  if  needed  could  restore  it  to  that  condition.  Para- 
graph 4  provided  for  making  good  the  losses  incident  to  ordi- 
nary wear  and  tear.  That  injury  was  inevitable.  But  there 
might  be  other  injury.  Paragraph  5  made  provision  for  it  ; 
but  inasmuch  as  paragraph  4  had  already  provided  com- 
pensation for  losses  caused  by  ordinary  wear  and  tear,  it  was 
neither  necessary  nor  proper  that  a  second  provision  should 
be  inserted  to  meet  them.  Hence,  the  oth  paragraph,  after 
providing  for  the  return  of  the  boat  in  the  same  condition  as 
when  received,  excluded  the  question  of  wear  and  tear  from 
its  operation,  and  left  it  controlled  by  paragraph  4  alone. 
"  In  the  same  condition  as  when  received,  ordinary  wear  and 
tear  excepted,  as  set  forth  in  the  preceding  section  4,"  is  its 
language. 

Charter  parties,  like  most  other  contracts,  are  made  to 
assume  very  varying  forms.  Sometimes  the  owner  parts 
only  with  his  interest  in  the  freights,  retaining  the  command 
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and  control  of  the  vessel.  A  class  of  such  contracts  may  be 
found,  in  which  only  partial  dominion  and  direction  of  the 
ship  or  boat  is  parted  with.  In  yet  another  class,  the  bailment 
is  complete,  and  the  charterer,  during  the  continuance  of  the 
contract,  has  absolute  control  of  the  vessel,  its  voyages,  man- 
ning and  direction.  Parties,  as  a  rule,  can  make  their  own 
contracts,  can  make  them  more  or  less  binding ;  and  when  no 
rule  of  law  or  public  policy  is  contravened,  courts  have  no 
discretion  but  to  enforce  their  contracts  as  they  make  them. 
In  the  class  last-above  stated,  the  charterer,  for  the  time, 
is  clothed  with  all  the  rights,  and  subject  to  all  the  duties  and 
liabilities  which  attach  to  ownership. -Abbott  on  Ship.  mavg. 
page  57,  and  note  ;  Keene  v.  Davis,  1  Adolph  &  Ellis,  312  ; 
Pontchar train  R.  R.  Co.,  v.  Heirne,  2  La.  Annual,  129  ;  Cutler 
V.  Thwlo,  20  Me.  213  ;.McCarttr  v.  Huntinton,  15  Johns.  298  ; 
Perry  v.  Osborne,  5  Pick.  421. 

Under  the  contract  of  charter  in  evidence  in  this  case, 
Einnegan,  during  Lis  term,  became  the  quasi  owner  of  the 
steamboat,  entitled  to  all  the  benefits  of  ownership,  and  sub- 
ject to  all  its  liabilities,  including  those  incurred  for  neces- 
sary repairs.— 2  Wait's  Actions,  157  ;  Steele  v.  Burk,  14  Amer. 
Eep.  60. 

Under  the  principles  above  declared,  none  of  the  rulings 
of  the  Circuit  Court  did  the  appellant  any  injury. 

Affirmed. 


The  American  Union  Telegraph  Com- 
pany V,  The  Western  Union  Tele- 
grapli  Company. 

Bill  in  Equity  by  Telegraph  Company  to  Enjoin  another  Tele- 
graph Company  from  impeding  or  obstructing  the  Construc- 
tion of  its  Lines. 

1.  Foreign  corporations,  con-ftihiUonal  prohibition  as  to  doing  business  in  this 
Slate,  not  vi'jlative  of  the  federal  constitution. — The  provision  of  the  constitution 
(art.  XIV,  ^  4)  that  "  no  foreign  corponitiou  shall  do  auy  bnsiDess  in  this  State 
without  having  at  least  one  known  i)lace  of  business  and  an  authorized  agent 
therein,"  is  a  legitimate  exercise  of  the  police  power  of  the  State,  is  not  in  con- 
flict with  any  act  of  Congress,  nor  violative  of  any  provision  of  the  Federal 
Constitution. 

2.  Same  ;  when  equity  will  not  aid  by  injunction.— A.  court  of  equity  will  not 
interfere  by  iniunction  at  the  suit  of  a  foreign  telegraph  company  to  prevent 
a  rival  company  from  obstructing  the  erection  of  its  poles  and  wires,  when  the 
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bill  does  not  show  that  the  cornplaiuant  has  any  known  place  of  business  or 
any  agent  in  this  State,  nor  that  it  has  acquired  any  property  or  rights  of 
property  here. 

,3.  Same;  Slnie  cannot  prohibil  telegraph  company  from  doing  business  within 
He  limits. — The  congress  of  the  United  States  having  exercised  its  power  to 
regulate  coin inerce  between  the  States  as  to  the  construction  of  telegraph  lines, 
no  State  can  directly,  or  indirectly,  by  legislative  prohibition  or  otherwise, 
exclude  a  lnreigu  teli  graph  company  from  doing  business  within  its  limits. 

4.  tvime;  ivhen  State  may  regulate  business  of,  within  Us  limits.— The  constitu- 
tional power  of  congress  to  regulate  commerce  does  not  exclude  the  exercise  of 
a  concurrent  power  by  the  States,  except  so  far  as  congress  has  actually  exer- 
cised the  power  ;  and  no  acL  of  Congress  is  to  be  interpreted  as  invading  the 
police  powers  of  the  State,  unless  the  intent  is  clear  and  obvious. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  filed  by  the  American  Union  Telegraph 
Company  against  the  Western  Union  Telegraph  Company. 
The  bill  avers,  that  the  American  Union  Telegraph  Company 
is  a  corporation  created  by  the  laws-of  the  State  of  Louisiana 
and  domiciled  in  the  city  of  New  Orleans ;  that  the  purpose 
and  object  of  said  corporation  was  to  erect,  maintain  and  ope- 
rate lines  of  telegraph  in  Louisiana  and  in  the  adjoining 
States  ;  that  its  purpose  was  to  erect  telegraph  lines  along  the 
right  of  w^ay  of  certain  railroads,  which  are  named  and  de- 
scribed, and  which  are  within  the  St  ;te  of  Alabama  ;  that 
said  company  had  accepted  the  provisions  of  the  act  of  Con- 
gress approved  July  24th,  18lJ6,  entitled  "  An  act  to  aid  in  the 
construction  of  telegraph  lines  and  to  secure  the  use  of  the 
same  for  postal,  military  and  other  purposes  "  that  the  sec- 
retary of  the  company  had  notified  the  Postmaster  General, 
who  had  accepted  the  resolution  of  said  corporation  to  that 
effect,  and  had  ordered  it  filed  ;  and  that  all  said  railroads 
were  public  highways  and  post-roads  of  the  United  States. 
The  bill  further  avers,  that  the  Western  Union  Telegraph  Com- 
pany claims  the  exclusive  right  to  run  their  lines  along  the 
right  of  way  of  said  railroads,  and  that  they  threaten  to  im- 
pede and  obstruct  the  complainant  in  erecting  and  operating 
their  lines  thereon. 

The  bill  fails  to  show  that  complainant  had  obtained  any 
property  in  this  State,  or  that  it  had  any  place  of  business  or 
any  authorized  agent  therein.  It  also  fails  to  show  that  com- 
plainant had  obtained  any  right  of  way,  or  constructed  or 
attempted  to  construct  any  line  of  telegraph  therein.  An 
injuction  was  prayed  for,  and  a  temporary  injunction  to  re- 
strain the  Western  Union  Telegraph  Company  from  interfer- 
ing with  complainants  in  setting  up  and  operating  Hues  of 
telegraph  was  granted.  The  defendant  answered,  moved  to 
dismiss  the  bill  for  want  of  equity,  and  to  dissolve  the  injunc- 
tion.    It  also  demurred  to  the  bill,  assigning,  among  other 
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grounds  not  necessary  to  be  noticed,  the  following,  viz  :  1. 
The  bill  fails  to  show  that  complainant  had  secured  any  right 
at  law  or  in  equity  which  defendant  had  injured  or  molested, 
or  had  attempted  to  injure  or  molest.  2.  Because  the  bill 
fails  to  show  that  complainant  has  any  known  place  of  busi- 
ness or  any  authorized  agent  in  this  State. 

The  chancellor  dissolved  the  injunction  and  dismissed  the 
bill,  and  the  American  Union  Telegraph  Company  appealed 
to  this  court,  assigning  the  said  decree  as  error. 

H.  PiLLANS,  for  appellant. — The  bill  shows  that  the  Amer- 
ican Union  Telegraph  Company  was  organized  to  construct 
and  operate  lines  of  telegraph  in  this,  and  other  States,  and 
that  it  has  accepted  the  provisions  of  the  act  of  Congress  of 
July  24th,  1866,  relating  to  the  construction  of  telegraph  lines. 
Rev.  Stat.  U.  S.  §  3964.  Railroads  are  public  highways  and 
post-roads. — Const.  Ala.  Art.  XIV,  21  ;  Olcott  v.  Supervisors, 
16  Wall.  697.  Appellant  had  a  clear  right  to  construct  and 
operate  their  lines  on  said  railroads. — Rev.  Stat.  U.  S§  5263  ; 
Const.  Ala.  Art.  VI,  §  11;  Art.  XIV,  §  21  ;  Code  of  1876, 
§§  1930-1932.  Having  the  highest  sanction  of  State  and  Fed- 
eral authority,  they  might  build  on  said  roads  at  will,  after 
obtaining  the  consent  of  the  railroad  companies  or  condemn- 
ing the  easement  in  their  hands  and  paying  for  it.  They 
have  only  to  obtain  the  consent  of  the  railroad  companies, 
and  it  is  against  them  alone  that  they  take  proceedings  to 
condemn  the  easement.— Code  of  1876,  §§  1930-1932.  This 
clear  right  the  defendant  threatened  to  impede  and  obstruct. 
No  railroad  company  can  limit  the  State's  exercise  of  its 
power  of  eminent  d  )main,  nor  can  it,  being  a  post-road, 
exclude  a  telegraph  company  from  its  right  of  way. —  N.  0. 
d'.  M.  B.  R.  V.  So.  d  At.  Tel.  Co.,  53  Ala.  211 ;  Fensacola 
Tel.  Co.  V.  Western  U.  Tel.  Co.  6  Otto,  1  ;  8  Green's  Brice's  Ul- 
tra Vires,  5,  6  ;  Thomas  v.  R.  R.  101  U.  S.  71 ;  36  Ala.  317  ;  31 
Ala.  82.  It.  is  of  no  consequence  to  appellees  how  the  appel- 
lant acquired  the  right  of  way.— Code  1876,  §  1 930  et  seq.;  53  Ala. 
211.  This  bill  is  in  the  nature  of  a  bill  quia  timet :  it  is  to  res- 
train the  commission  of  a  threatened  nuisance  of  an  injurious 
character  to  the  public.  It  shows  a  clear  right  in  complainant, 
and  irreparable  injury  and  vexatious  suits  impending.  Equity 
will  grant  an  injunction  in  limine  in  such  cases. — High  on  Inj. 
572  ;  2  Story  Eq.  826,  922,  923  ;  Wheeling  and  Belmont  Bridge 
Case,  18  How.  508  ;  Burden  v.  Stein,  27  Ala.  104  ;  Lide  v.  Had- 
ley,  36  Ala.  627 ;  Wright  v.  Moore,  38  Ala.  593  ;  Blayor  v. 
Rogers,  10  Ala.  37  ;  Crofon  Turn.  Co.  v.  Ryder,  1  J.  Ch.  615. 
If  the  threatened  injury  is  a  trespass,  equitv  may  interfere. 
High  Inj.  21  ;   U.  S.  v.  Duluth,  1  Dillon  C.  C.;  5th  Ohio,  139; 
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6  J.  Ch.  497  ;  27  Ala.  104  ;  3G  Ala.  627.  The  right  need  not 
be  first  established  at  law,  and  a  legislative  grant  is  equivo- 
lent  to  establishing  the  right  at  law. — 1  J.  Ch.  611  ;  81  Me. 
362 ;  2  Dan.  Ch.  PI.  1623  (note).  Complainant,  although  a 
foreign  corporation  without  officers  established  in  this  State, 
may  have  this  remedy. — Mayor  of  Colmnhus  v.  Badgers,  10 
Ala.  37,  49.  It  is  not  yet  doing  business  here,  nor  seeking  to 
enforce  any  rights  growing  out  of  its  exercise,  and  they  have 
the  Congressional  and  State  license  to  pass  through  the 
State.  This  franchise  is  in  its  possession,  and  it  will  be  pro- 
tected.— Boston  B.  B.  v.  Salem  B.  B.,  2  Gray,  27  ;  Gates  v. 
McDaniel,  2  Stew.  211  ;  7  Conn.  50,  51.  Complainants' 
rights  were  vested  by  their  acceptance  of  the  benefits  and 
burdens  of  the  act  of  congress  of  July  24,  1866. 

Gaylobd  B.  Clark,  and  Frank  B.  Clark,  Jr.,  for  appellee. 
The  bill  was  properly  dismissed.  The  appellant  is  a  foreign 
corporation,  and  must  show,  before  it  can  acquire  any  right, 
that  it  has  at  least  one  known  place  of  business  and  an 
authorized  agent  or  agents  in  this  State — Const,  of  Ala.  Art. 
XIV,  §  4  ;  and  it  must  show  that  it  has  acquired  the  right  to 
construct  its  lines  on  the  particular  railroads  mentioned  in 
the  bill,  either  by  contract  with  their  owners  or  by  proceed- 
ings in  invUum,  and  payment  of  just  compensation  for  the 
property  taken  or  destroyed. — Const,  of  Ala.  Art.  XIV,  §  4  ; 
Art.  1,  §  24  ;  Code  of  1876,  §§  1930-1-2.  These  sections  only 
give  to  foreign  corporations  a  mere  license  to  do  business  in 
this  State,  but  they  do  not  vest  in  them  ex  vi  termini,  or  by 
legal  construction,  any  legal  right  to  carry  on  such  business 
over  any  particular  railroad  or  any  particular  property  ;  and 
they  imply  that  the  railroad  companies  have  such  a  property 
in  the  right  of  way  as  to  furnish  a  valuable  consideration  for  a 
contract  granting  it  to  another.  Before  the  right  to  take  any 
particular  property  can  be  vested,  the  proceedings  must  be 
had  and  an  award  made  pursuant  to  sections  H580  to  3600  of 
the  Code.  There  is  no  pretense  in  the  bill  that  these  pre- 
requisites to  the  establishment  of  the  right  claimed  have 
been  complied  with,  and  no  suggestion  that  they  will  ever  be 
complied  with.  If  the  appellant  had,  at  the  time  this  bill 
was  filed,  attempted  to  do  what  it  says  the  Western  Union 
Telegraph  Company  obstructed  it  in  doing,  it  would  itself 
have  been  a  trespassser.  —  B.  0.  (%  M.  B.  R.  v.  Smith,  49  Me. 
9;  M.  i&  a  B.  B.  V.  Payne,  37  Miss.  300  ;  Henry  v.  B.  B., 
10  Iowa,  540  ;  Poioers  v.  Beers,  12  Wis.  212  ;  Coniinissioners 
V.  Dunham,  43  111.  86  ;  Graham,  v.  B.  B.  Co.,  27  Ind.  260  ; 
Wnshhurn  v.  MiUer,  117  Mass.  376  ;  Mills  on  Eminent  Domain, 
90;  128,  130.     An  interlocutory   injunction  is  only  proper  to 
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preserve  the  statu  quo  until  conflicting  rights  can  be  settled  ; 
nor  does  it  matter  that  the  contemplated  work  is  a  public 
improvement — High  on  Inj.  47  ;  Spenrice  v.  ffnllace,  37  Miss. 
172.  Appellant  not  being  iti  the  possession  and  enjoyment 
of  any  rights  which  the  defendants  are  attempting  to  infringe, 
the  court  will  not  decree  an  injunction. — Enfield  Bridge  Go.  v. 
Conn.  River  Co.,  7  Conn.  30  ;  Younqblood  v.  Youngblood,  54 
Ala.  486  ;  Bouh  v.  N.  0.  M.  c^  f.  R.  R.,  55  A."la.  480  ;  3 
Waite's  Actions  and  Defences  685  ;  Brickoll's  Digest,  673, 
472,  473.  A  bill  not  disclosing  a  case  for  equity  is  fatally 
defective,  and  it  may  be  taken  advantage  of  at  any  stage  of 
the  proceedings  —  Tea^^^e  v.  Wade,  59  Ala.  369. 

SOMEEVILLE,  J.- The  bill  in  this  case  was  filed  by  the 
appellant  against  the  appellee,  claiming  to  be  organized  as  a 
body  corporate  under  the  laws  of  Louisiana,  and  showing 
itself  entitled,  as  a  telegraph  company,  to  the  benefits  of  the 
act  of  Congress  of  July  24, 18B6,  relating  to  the  construction 
of  telegraph  lines,  over  the  public  domain,  across  navigable 
streams,  and  along  "  any  of  the  military  or  post-roads  of  the 
United  States." 

The  complainant  does  not  allege  the  possession  or  owner- 
ship of  any  property  whatever,  in  the  State  of  Alabama, 
except  its  corporate  franchise,  nor  does  it  claim  to  have 
acquired  by  contract,  condemnation  or  otherwise,  any  right 
of  way  for  tho  construction  of  its  lines  within  the  territorial 
jurisdiction  of  this  court.  It  is,  however,  averred,  that  the 
appellee  (the  defendant  in  the  bill)  threatens  to  harrass,  im- 
pede and  obstruct  complainant,  so  as  to  delay  or  prevent  the 
construction  of  such  work  or  enterprise,  which  it  has  a  right 
to  prosecute  under  the  license  authorized  by  the  said  act  of 
congress.  It  is  claimed  that  these  threats,  if  executed,  will 
produce  irreparable  damage  and  the  bill  prays  an  injunction 
to  restrain  the  execution  of  them.  The  case  was  submitted 
on  demurrer  and  motion  to  dismiss  for  want  of  equity,  and 
the  chancellor  sustained  the  demurrer,  dismissed  the  bill 
and  dissolved  the  temporary  injunction. 

Section  4,  art.  14  of  the  Constitution  of  1875  provides  that 
"  no  foreign  corporation  shall  do  any  business  in  this  State 
without  having  at  least  one  knoiun  place  of  business  and  an  au- 
thorized agent  or  agents  therein,  and  such  corporation  may  be 
sued  in  any  county  where  it  does  business  by  service  of  pro- 
cess upon  an  agent  anywhere  in  this  State." 

This  clause  of  the  Constitution  is  prohibitory  and  needs 
no  legislation  to  carry  the  mere  prohibition  into  effect,  or  to 
give  it  force.  The  bill,  filed  by  the  appellant  corporation, 
fails  to  aver  that  it  has  any  place  of  business  or  an  author- 
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ized  agent  in  the  State  of  Alabama.  It  has,  therefore,  pre- 
sumptively no  lawful  light  to  do  any  business  in  the  State  by 
reason  of  this  Constitutional  prohibition,  provided  the  clause 
in  question  is  not  violative  of  the  Constitution  of  the  United 
States,  or  of  any  lave  enacted  by  Congress  pursuant  thereto. 

To  this  question  we  propose  to  direct  our  inquiry.  Con- 
gress has  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States." — Const.  U.  S.  Art,  1  §  8  par  3. 
The  act  of  Congress,  approved  July  24,  1866  (14  Stat.  221  ; 
Rev.  Stat.  sec.  5263  et  seq.)  under  which  appellant  claims  its 
license,  confers  simply  "  the  right  to  construct,  maintain  and 
operate  lines  of  telegraph  "  along  military  or  post-roads  of 
United  States,  •  over  the  public  domain  or  across  navigable 
streams,  and  this  law  has  been  held  by  the  Supieme  Court  of 
the  United  States  to  be  a  valid  exercise  of  the  power  to  reg- 
ulate commerce  between  the  States. — Pensacola  Tel.  Co.  v. 
West.  Union  Tel.  Co.  96  U.  S.  (6  Otto,)  1. 

The  same  court  had  previously  held,  in  Paul  v.  Virginia,  8 
Wall.  168,  that  a  State  might  exclude  a  foreign  insurance 
company  from. its  jurisdiction,  and  that  such  companies, 
when  mere  corporations  find  no  protection  in  that  clause  of 
the  Federal  Constitution,  which  declares  that  the  "  citizens 
of  each  State  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  of  the  several  States." — (Art.  4,  §  2.) 
That  was  not,  however,  the  case  of  a  corporation  engaged  in 
inter- State  commerce,  such  as  a  telegraph  or  railroad  com- 
pany, and  as  to  these  the  rule  is  decided  to  be  different. — (6 
Otto,  1.)  Admitting  the  soundness  of  this  conclusion,  we 
may  concede  its  logical  sequel,  as  enunciated  in  the  case  of 
Pensa.  Tel.  Co.  v.  West.  U.  Tel.  Co ,  supra,  that  no  State  can 
exclude  such  foreign  corporations  from  doing  business  within 
its  limits,  directly  or  indirectly,  by  legislative  prohibitions, 
or  otherwise. 

The  power  to  regulate  commerce  is  manifestly  a  dormant 
power  until  brought  into  activity.  It  covers  a  wide  field  and 
embraces  many  subjects,  and  to  the  extent  that  congress  fails 
to  exercise  it  in  any  given  case,  it  seems  to  be  conceded  that 
it  is  a  concurrent  power  and  may  be  exercised  by  any  State. 
As  said,  by  Justice  Swayne,  speaking  for  the  Supreme  Court 
of  the  United  States,  in  Oilman  v.  Philadelphia,  3  Wall.  713, 
(725).  "Until  this  dormant  power  of  the  Constitution  is 
awakened  and  made  effective  by  appropriate  legislation,  the 
reserved  power  of  the  States  is  plenary,  and  its  exercise  in 
good  faith  cannot  be  made  the  subject  of  review  by  this 
court." 

This  concurrent  exercise  of  such  a  power  by  the  Federal 
and  State  Governments  is  illustrated  in  the  case  of  Steamship 
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Co.  V.  JoUfe,  2  Wall.  450.  There  Congress  had  provided  by 
law  a  system  under  which  the  master  and  owner  of  vessels, 
propelled  by  steam,  were  required  to  employ  competent  pilots 
to  navigate  such  vessels  on  their  voyage.  The  legislature  of 
California  passed  an  act  entitled  "An  act  to  establish  pilots 
and  pilot  regulations  for  the  port  of  San  Francisco."  Mr. 
Justice  Field,  delivering  the  opinion  of  a  majority  of  the 
court,  says,  speaking  of  the  constitutional  power  under  dis- 
cussion. "  But  this  clause  does  not,  in  terms,  exclude  the 
exercise  of  any  authority  by  the  States  to  regulate  pilots,  on 
the  contrary,  the  authority  of  the  States  to  regulate  the 
whole  subject,  in  the  absence  of  legislation  ou  the  part  of  con- 
gress, has  been  recognized  from  the  earliest  period  of  the 
government."  The  two  acts,  the  one  passed  by  the  general 
government  and  the  other  by  the  legislature  of  California, 
though  both  related  to  the  same  general  subject  matter,  were 
declared  consistent  with  each  other  and  a  valid  exercise  of 
legislative  power.  The  California  statute  was  clearly  a  police 
law  or  regulation,  and  was  sustained,  no  doubt  as  such.  In 
Gilman  v.  Philadelphia,  supra,  Mr.  Justice  Swayne  recog- 
nized a  familiar  political  axiom  in  American  constitutional 
law,  pertinent  to  this  discussion,  when  he  said  :  "  The  Na- 
tional government  possesses  no  power  but  such  as  has  been 
delegated  to  it.  The  States  have  all  but  such  as  they  have 
surrendered." 

In  Perisa.  Tel  Co.  v.  West.  Un.  Tel.  Co.,  supra,  Waite,  Ch. 
J.,  said  :  "  State  sovereignty,  under  the  constitution  is  not 
interfered  with.  Only  national  privileges  are  granted." 
And  again  :  "Upon  principles  of  comity,  the  corporations 
of  one  State  are  permitted  to  do  business  in  another  unless 
it  conflicts  with  the  law,  or  unjustly  interferes  with  the  rights 
of  the  citizens  of  the  State  into  which  they  come." 

In  the  License  Tax  Cases,  5  Wall.  469,  it  was  declared  by 
Chase,  C.  J.  in  behalf  of  the  court,  that  a  license  to  sell 
spirituous  liquors,  obtained  from  the  General  government, 
conferred  no  authority  on  the  license  to  violate  any  police 
law  or  regulation  of  a  State,  in  whose  domain  he  might  seek 
to  exercise  the  right. 

The  police  power  of  a  State  is  a  most  important  power, 
essential  to  its  very  existence,  and  has  been  declared  by  the 
supreme  judicial  interpreter  of  the  Federal  Constitution  to 
embrace  "  the  protection  of  the  lives,  health  and  property  of 
her  citizens,  the  maintaiuance  of  good  order,  and  the  preser- 
vation of  the  public  morals  ;  and  the  legislature,"  it  is  added, 
"  cannot  by  any  contract  divest  itself  of  the  power  to  pro- 
vide for  these  objects." — Beer  Co.  v.  Massachusetts,  97  U.  S. 
(7  Otto),  25. 
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"Without  this  vahiable  power,  that  protection  of  life,  liberty 
and  property,  for  which  all  government  is  established,  could 
not  be  secured  to  the  citizens  of  any  commonwealth.  No 
law  of  the  general  government  is,  therefore,  to  be  interpreted 
as  invading  this  power  unless  such  intent  is  clear  and  obvi- 
ous. The  mandate  of  Sec.  4,  of  Art.  14,  of  the  Constitution 
of  Alabama,  which  requires  foreign  corporations  to  have  a 
known  place  of  business  and  an  authorized  agent,  is  just  as 
much  a  police  regulation  for  the  protection  of  the  property 
interests  of  its  citizens  as  a  law  forbidding  vagrancy  among 
its  inhabitants.  It  does  not  impede  or  obstruct  unreasona- 
bly any  right  conferred  on  foreign  telegraph  corporate  com- 
panies by  the  act  of  Congress  of  July  24,  1866,  and  is  there- 
fore free  from  constitutional  objection.  Nor  do  we  design  to 
intimate  that  any  State  law  having  such  an  effect  would  be 
constitutional. 

The  appellant  corporation,  in  its  bill,  does  not  show  that  it 
is  the  possessor  or  owner  of  any  property  in  the  State  of  Ala- 
bama, nor  in  fact  of  any  property,  save  its  corporate  fran- 
chises, acquired  from  a  foreign  jurisdiction.  It  neither  claims 
to  have  purchased  or  condemned  any  right  of  way  under  its 
license.  It  does  not  claim  to  have  constructed  or  attempted 
to  construct  any  portion  of  its  contemplated  line  of  telegraph, 
or  to  have  procured  the  material  therefor.  We  do  not  think 
the  protective  and  preventive  jurisdiction  of  a  court  of  equity, 
by  the  extraordinary  process  of  injunction,  can  or  should  be 
invoked  upon  such  a  remote  and  speculative  apprehension  of 
injury.  A  complainant  might,  with  as  much  reason,  seek  to 
eujoiii  waste  upon  a  well-timbered  tract  of  land  for  which  he 
was  negotiating,  and  a  deed  to  which  he  expected  to  obtain 
the  following  day  or  ensuing  week  ;  or  to  ask  protection  by 
injunction  against  interference  with  a  ferry  franchise  before 
he  was  the  possessor  or  owner  of  the  banks  of  the  stream 
over  which  he  proposed  to  run  it. 

The  history  of  equity  jurisprudence,  we  apprehend,  fails  to 
furnish  a  case  of  this  character  where  there  has  ever  been  an 
interposition  by  injunction  under  the  pretext  of  preventing 
irremediable  damage,  or  on  any  other  ground  of  chancery 
jurisdiction. —  Gates  v.  McDaniel,  2  Stew.  211;  Oshorn  v. 
Bank  of  U.  S.,  9  Wheat.  738  ;  Baird  v.  Shore  Line,  2  Blatch. 
276  ;  High  on  Inj.  §§  7,  8,  10 ;  3  Waite's  Act.  and  Def.  p. 
685,  §9. 

•  There  is  no  error  in  the  decree  of  the  Chancellor,  and  it  is 
affirmed. 
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Smith  V.  McGuire* 

Bill  in   Equity  to    Cancel    Conveyance  as  Mortgage  of  IVi/e's 
Statutory  Estate. 

1.  Equitable  separate  estate ;  what  words   create  in  deed. — A  conveynnce   to  . 
"the  sole  and  proper  aso,  beuelit  and  behoof"  of  a  married  woman,  whether 
these  words  are  used  in  the  usnal  granting  clause,  or  in  the  habendum,  create 
in  her  an  equitable  separate  estate. 

2.  Official  acknowledgment  of  deed;  Us  effect. — The  official  certificate  of  the 
acknowledgment  by  a  married  woman  of  a  conveyance  passing  her  real 
estate,  is  a  part  of  the  conveyance  and  necessary  to  its  validity ;  and,  though 
it  is  not  conclusive,  the  evidence  impeacjiing  it  must  Oe  clear  and  conviuciug. 

3.  Same;  tchal  evidence  not  s<iffi,cient  to  impeach.  —When  the  testimony  relied 
on  to  impeach  the  certificate  is  based  on  the  fraud  and  duress  of  the  husband 
in  procuring  the  wife's  signature  and  tue  evidence  of  such  fraud  and  duress 
proceeds  from  the  husband  and  wife  only,  their  credibility  is  affected  by  tlieir 
interest  ;  and  when  (as  in  this  case)  the  testimony  relates  exclusively  to 
occurrences  between  themselves,  in  the  privacy  of  domestic  life,  and  is  nncor- 
robonited  by  any  other  evidence,  while  the  testimony  is  full  and  positive  that 
the  wife  was  informed  of  the  contents  of  the  conveyance,  and  that  she  volun- 
tarily exe(!Uted  and  acknowledged  it,  the  evidence  is  not  sufficient  to  overcome 
the  certificate . 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  H.  Au8TILL. 

The  appellant,  Mrs.  E.  E.  Smith,  filed  her  bill  to  cancel  a 
mortgage  on  a  store-house  and  lot  of  land,  in  the  city  of 
Mobile.  The  property  was  conveyed  to  Mrs.  Smith  in  186(5, 
and  the  habendum  clause  of  the  deed  uses  the  following  words  : 
"to  have  and  to  hold,"  &c.,  "to  the  sole  and  proper  use, 
benefit  and  behoof  of  the  said"  &c. 

Her  husband,  J.  E.  Smith,  furnished  the  money  to  buy  the 
property,  but  it  was  conveyed  by  his  vendor  to  appellant. 
The  husband  becoming  embarrassed  in  business  and  wishing 
to  raise  money  on  this  property,  authorized  his  brother,  G. 
"W.  Smith,  to  negotiate  the  loan  for  him  ;  the  latter  applied 
to  Miller  &  Co.,  of  Mobile,  for  a  loan  and  proposed  to  secure 
it  by  a  mortgage  on  the  property,  bat  this  was  refused.  At 
the  suggestion  of  T.  P.  Miller  an  absolute  deed  to  the  prop- 
erty was  made  by  appellant  and  her  husband,  conveying  the 
lot  to  G.  W.  Smith.  This  deed  was  rejected  and  returned  to 
St,  Louis,  Mo.,  (where  appellant  and  her  husband  resided),* 
because  it  was  not  execnted  in  the  praseuca  of  two  witnesses 
and  was  not  properly  acknowledged.  A  second  deed  was 
prepared  and  sent  to  J.  E.  Smith,  which  was  witnessed  and 
acknowledged.     Thereupon,   G.  W.    Smith    borrowed    from 

Vol.  lxvu. 


1880]  OF  ALABAMA.  35 

[Smith  V.  McGuire.] 

appellee,  McGuire,  through  Miller  &  Co.,  $4,000,  the  re-pay- 
meut  of  which  he  secured  bj  a  deed  of  trust  on  this  property. 
As  soou  as  the  loan  was  effected,  G.  W.  Smith  re-conveyed 
the  property  to  appellant ;  the  money  received  from  the  loan 
was  given  to  J.  E.  Smith  by  G.  W.  Smith,  and  was  used  by 
the  former  in  his  business.  The  trustee  in  the  deed  being 
about  to  sell  the  property,  Mrs.  Smith  filed  this  bill  alleging 
that  the  property  was  her  statutory  separate  estate  ;  that  her 
signature  to  the  deed  was  procured  by  the  fraud  and  duress 
of  her  husband  ;  that  she  did  not  voluntarily  execute  it,  and 
prayed  that  it  might  be  canceled  as  a  cloud  on  her  title. 

There  was  no  proof  of  fraud  or  duress  on  the  part  of  the 
husband  except  such  as  arose  from  his  own  testimony  and 
that  of  his  wife.  They  both  testified  that  the  wife's  signature 
to  the  deed  was  not  voluntary  ;  that  she  refused  to  sign  it 
until  her  husband  threatened  to  kill  her  if  she  did  not  sign 
it ;  that  she  at  last  signed  it  for  fear  of  losing  her  life  ;  the 
husband  also  testified  that  he  procured  his  wife's  signature 
to  the  trust  deed  by  threatening  to  kill  her  if  she  refused;  he 
testified  further,  that  he  represented  to  her  that  he  could 
soon  pay  off  the  mortgage  on  the  property,  and  that  as  soon 
as  a  loan  could  be  effected  the  property  would  be  re-conveyed 
to  her.  The  testimony  of  the  notary,  who  took  the  acknowl- 
edgment, as  well  as  that  of  his  clerk,  was  that  Mrs.  Smith 
and  her  husband  came  to  his  office  to  acknowledge  the  deed, 
and  that  their  sou,  who  accompanied  them,  was  called  in  as 
a  witness  to  the  deed  and  signed  his  name  thereto  as  such. 
They  also  testified  that  they  saw  nothing  like  duress  on  the 
part  of  the  husband,  and  that  Mrs.  Smith  assented  to  the 
question  or  statement  that  she  voluntarily  executed  the  con- 
veyance. 

The  Chancellor  dismissed  the  bill,  and  his  decree  is 
assigned  as  error. 

Taylor  &  Macartney,  and  James  Bond,  for  appellant, 
1.  The  property  was  the  statutory  separate  estate  of  Mrs.  E. 
E.  Smith.  The  Supreme  Court  of  the  United  States  in  the 
case  of  Lippincott  v.  Mitchell,  4th  Otto,  767,  decided  that  the 
precise  words  used  in  this  deed,  viz  :  "to  her  sole  and  proper 
use,  benefit  and  behoof,"  did  not  exclude  the  marital  rights 
of  the  husband,  and  the  wife  held  a  statutory  separate  estate. 
The  intent  to  exclude  the  husband's  rights  must  be  expressed 
in  clear  terms. — McMillan  v.  Peacock,  57  Ala.  127  ;  Short  v. 
Battle,  52  Ala.  456  ;  Johnson  v.  Johnson,  32  Ala.  637  ;  Huchabee 
V.  Andrews,  34  Abi.  646.  In  construing  words  of  similar 
import,  this  court  has  decided  that  they  did  not   have  the 
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effect  of  creating  an  equitable  separate  estate. — Connor  v. 
Williams,  47  Ala.  133  ;  39  Ala.  619. 

These  words  once  answered  au  important  purpose  in  the 
habendum  of  a  deed.  This  clause  of  a  deed  Chancellor  Kent 
declared  had  degenerated  into  "a  mere  useless  form."— 4 
Kent's  Com.  569 ;  2  Bl.  Com.  298  ;  Shep.  Touchstone,  98  ; 
2  Coke  Lit.  283-4. 

The  deed  to  G.  W.  Smith  and  the  mortgage  by  him  to 
McGuire  were  merely  parts  of  a  device  to  obtain  a  loan  on 
the  wife's  statutory  estate  for  the  husband's  benefit,  and  are 
void. —  WilliamrS  v.  Bass,  57  Ala.  487  ;  Connor  v.  Williams,  57 
Ala.  131. 

2.  The  deed  of  Mrs.  Smith  to  G.  W.  Smith  was  procured 
by  the  fraud  and  by  duress  of  her  husband  ;  an  acknowledg- 
ment obtained  by  force,  fear  or  compulsion  passes  no  title. — 
30  Ala.  338  ;  1  Waite,  85  ;  6  Waite,  661 ;  13  Mass.  3(1;  18  Md. 
319 ;  Schrader  v.  Becker,  9  Penn.  St.  14. 

Overall  &  Bestor,  for  the  appellee. — The  words  "for  her 
sole  and  proper  use,  benefit  and  behoof,"  which  are  found  in 
the  habendum  of  the  deed  to  Mrs.  Smith,  created  in  her  an 
equitable  separate  estate  which  she  could  bind  for  her  hus- 
band's debt— 3Iiller  v.  Voss,  Taylor  &  Co.,  63  Ala.;  Con- 
tinental Insurance  Co.  v.  Webb,  54  Ala.  131 ;  Anderson  v. 
Hooks,  11  Ala.  953.  The  decision  in  Lippincott  v.  MiicheU,  4 
Otto,  767,  is  opposed  to  the  decisions  of  this  court,  and  the 
rules  of  real  property  in  this  State  are  settled  by  the 
decisions  of  our  own  court. 

2.  "In  all  cases  the  reliance  of  the  purchaser  is  upon  the 
record,  and  when  that  discloses  an  unimpeachable  title  he 
receives  the  protection  of  the  law  as  against  unknown  and 
latent  defects." — Carpentei'  v.  Longan,  16  Wall.  276 ;  1  Jones 
on  Mortgages,  549. 

BEICKELL,  C.  J. — 1.  Through  a  long  line  of  decisions, 
reaching  far  back  in  the  past,  it  has  been  settled  that  the 
words  of  this  conveyance,  "to  the  sole  and  proper  use,  ben- 
efit and  behoof,"  when  found  in  a  conveyance  as  descriptive 
or  definitive  of  the  quality  of  the  estate  conferred  thereby  on 
a  married  woman,  whether  found  in  the  usual  granting  or  in 
the  habendum  clause,  create  in  her  an  equitable  separate 
estate,  and  of  themselves,  unless  otherwise  expressly  limited, 
exclude  the  marital  rights  of  the  husband. — Miller  v.  Voss,  62 
Ala.  122.  These  decisions  have  grown  into  land  marks  of 
property — have  become  elements  and  of  the  essence  of  titles 
to  real  estate,  and  without  producing  insecurity,  and  inviting 
litigation,  they  can  not  be  questioned.     We  forbear  all  dis- 
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cussion  of  the  question  they  involve,  and  unless  we  were  will- 
ing to  unsettle  the  titles  resting,  and  acquired  in  reliance 
upon  them,  can  not  now  depart  from  them. 

2-  The  official  certificate  of  the  acknowledgment  by  a  mar- 
ried woman,  of  the  execution  of  a  conveyance  passing  her 
real  estate,  or  the  attestation  of  such  conveyance  by  wit- 
nesses, form  parts  of  the  conveyance,  and  are  indispensable 
to  its  validity.  To  the  one  or  the  other,  as  it  may  be  found 
indorsed,  or  expressed  on  the  face  of  the  deed,  the  purchaser 
must  look,  to  ascertain  whether  title  has  passed.  The  official 
certificate  is  not  conclusive  evidence  of  the  facts  recited  in  it. 
The  force  and  effect  accorded  to  a  fine  at  common  law,  for 
which  the  certificate  is  usually  said  to  be  a  substitute,  can 
not  be  accorded  to  it.  In  Sheppard's  Touchstone,  9,  it  is 
said,  and  such  is  the  usual  language  of  the  ancient  author- 
ities :  "if  there  be  any  woman  that  hath  a  husband,  that  doth 
join  with  her  husband  in  the  conveyance,  the  judges  or  com- 
missioners must  take  care  that  they  do  examine  her  whether 
she  be  willing,  and  do  part  with  her  right  in  the  land  will- 
ingly, or  by  compulsion  of  her  husband,  yet  hath  she  no  way 
to  relieve  herself  from  it  when  it  is  done,"  A  fine  was  a 
judicial  proceeding  of  more  solemnity  and  dignity  than  the 
acknowledgment  of  execution  by  a  married  woman,  author- 
ized by  our  statutes,  which  may  be  taken  and  certified  by 
the  most  inferior  judicial  officers,  and  also  by  mere  ministe- 
rial officers.  We  can  not  but  be  aware  that  in  practice  it  is 
often  regarded  more  as  matter  of  form  than  of  substance, 
and  often  all  inquiry  into  the  facts  beyond  that  of  mere  sign- 
ing the  conveyance,  is  dispensed  with ;  or  if  inquiry  is  made, 
it  is  in  the  presence  of  the  husband,  and  so  carelessly  con- 
ducted that  the  willingness  of  the  wife  to  join  in  the  convey- 
ance is  taken  for  granted,  rather  than  ascertained.  The 
necessities  of  justice,  the  prevention  of  the  deprivation  of  the 
wife  of  her  estate,  by  the  negligence  of  the  officers  of  the  law, 
or  by  their  fraud,  must  compel  an  inquiry  whether  the  cer- 
titicate  speaks  the  truth — whether  the  wife  has  acted  freely 
and  voluntarily,  or  in  the  transaction  was  subjected  to  the 
duress  of  the  husband,  or  was  the  victim  of  fraud. — Michener 
V.  Cavender,  38  Penn.  St.  334 ;  Schroeder  v.  D{cker,  9  ;  Ih.  14. 
As  the  certificate  forms  part  of  the  deed — is  essential  to  its 
validity,  and  purchasers  are  invited  to  look  to  and  rely  upon 
it,  all  will  admit  that  the  evidence  impeaching  it,  ought  to  be 
clear,  convincing,  and  conclusive,  reaching  a  high  degree  of 
certainty,  leaving  upon  the  mind  no  fair,  just  doubts. — Bar- 
rett V.  Proskauer,  62  Ala.  486.  Otherwise,  there  would  be  the 
most  painful  uncertainty  and  insecurity  in  regard  to  the 
titles  to  a  large,  if  not  the  larger,  part  of  the  real  estate  of 
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the  State  which  is,  and  has  been  for  years  past  the  subject  of 
individual  alienation.  When  the  testimony  proving  the  fraud 
or  duress,  as  in  the  case  before  us,  proceeds  from  husband 
and  wife  only,  their  credibility  is  affected  by  their  interest. 
The  statute  renders  them  competent  witnesses,  but  it  does 
not  remove,  or  undertake  to  remove,  the  considerations 
affecting  their  credibility,  arising  from  their  relation,  and 
their  interest  in  the  issue,  which  the  wife  forms.  If  the  con- 
veyance is  annulled,  the  wife  is  restored  to  her  title,  and  the 
husband  to  an  enjoyment  with  her  of  the  estate,  and  the  con- 
tingent estate  which  may  accrue  if  he  survives  her — prejudice 
or  bias,  arising  from  the  relationship  of  the  witness  to  the 
parties  or  to  the  matter  in  controversy,  though  not  disqual- 
ifying, was  at  common  law,  and  is  now  a  circumstance  affect- 
ing credibility.  The  common  law  rule,  excluding  the  witness 
who  had  a  direct,  immediate  interest  in  the  event  of  the  suit, 
whose  interest  conflicted  with  his  duty,  and  the  rule  per- 
mitting his  bias  to  be  shown  to  affect  his  credibility,  were 
founded  on  the  known  frailties  of  human  nature,  not  less 
to-day,  than  when  the  rule  of  exclusion  was  rigidly  enforced. 
The  credibility  of  a  witness  is  also  affected  more  or  less  by 
the  circumstances  under  which  he  testified,  and  by  the  con- 
sistency of  his  evidence,  with  other  evidence  which  must  be 
accepted  as  true.  Here  is  a  husband  once  of  ability  to  give 
the  wife  the  property  in  controversy,  without  embarrassing 
his  active  business  operations,  or  impairing  the  rights  of 
creditors.  He  is  reduced  to  insolvency,  and  the  property  is 
about  to  be  taken  for  the  payment  of  his  debts,  and  must  be, 
unless  by  his  own  oath  and  that  of  his  wife,  fraud  and 
threats  of  violence  to  her,  compelling  her  into  the  convey- 
ance, shall  be  openly  confessed.  Yet,  when  the  conveyance 
was  executed,  when  it  was  acknowledged  and  certified,  there 
was  not  a  fact  or  circumstance  indicating  that  the  wife  was 
not  acting  freel}'  and  intelligently,  and  there  are  more  affirm- 
ative facts  indicating  her  full  knowledge,  and  unbiased 
volition,  than  generally  attend  such  transactions.  Witnesses 
to  the  execution  of  the  deed  being  desired,  they  call  their 
own  son  as  one  of  them,  and  he  attests  in  ignorance  that  the 
shame  of  his  father  and  the  oppression  of  his  mother  are 
concealed  in  the  act,  he  could  hereafter,  and  would  be  com- 
pelled to  testify  was  free,  voluntary,  and  intelligent,  A 
former  deed  of  the  premises  had  been  executed  for  the  same 
purposes  as  this  conveyance,  but  not  in  the  form  prescribed 
by  the  statutes.  Not  answering  the  purposes,  they  were 
advised  it  was  necessary  to  execute  the  present  conveyance, 
attested  by  witnesses,  and  properly  acknowledged  before  an 
officer  having  authority  to  take  and  certify  the  acknowledg- 
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inent  of  conveyances.  If  the  former  conveyance  was  freely 
and  voluntarily  executed,  it  M'ould  be  a  strong  circumstance 
in  support  of  the  present  conveyauce,  as  would  coercion  in 
the  execution  of  that  conveyance  cast  suspicion  upon  the 
present.  Yet  these  witnesses  are  silent  in  reference  to  the 
former,  contenting  themselves  with  impeachment  of  the 
present  conveyance.  It  maybe  the  husband  and  wife  testify 
truthfully  ;  and  he  is  and  has  been  the  false  husband,  and 
vile  tyrant  he  confesses  himself,  but  the  security  of  the  titles 
to  real  estate,  bearing  evidence  of  validity  the  law  prescribes, 
requires  that  they  should  not  be  disturbed  without  corrobo- 
rating evidence,  proceeding  from  disinterested  witnesses,  or 
some  fact  or  circumstance  in  corroboration  attending  the 
transaction.  The  evidence  of  the  notary  and  his  clerk,  is 
full,  that  the  wife  was  informed  of  the  contents  of  the  con- 
veyance, voluntarily  executed,  and  acknowledged  the  execu- 
tion. In  the  absence  of  a  fact  in  corroboration  of  the 
evidence  of  husband  and  wife,  the  official  certificate  ought 
not  to  be  overturned. — Miller  v.  Marx,  55  Ala.  322.  The  evi- 
dence which  renders  it  nugatory  and  void,  converting  the 
conveyance  into  mere  waste  paper,  should  not  be  beclouded 
with  circumstances  of  suspicion,  or  if  it  is,  ought  to  be  cor- 
roborated. Especially  is  this  true  when  the  evidence  in 
impeachment  proceeds  only  from  the  husband  and  wife, 
refers  only  to  occurrences  between  them  in  the  privacy  of 
domestic  life,  is  easily  fabricated  and  almost  impossible  of 
contradiction. 
Affirmed. 


Hild  V,  The  State  of  Alabama. 

Bunjlary  ;  when  may  be  commitled  by  person  in  charge  of  house. — An  employe 
left  in  charge  of  a  house,  who  enters  a  closed  room  and  steals  therefrom , 
when,  by  virtue  of  his  employment,  he  had  no  right  to  go  there,  is  guilty  of 
burglary. 

Appeal  from  Mobile  City  Court. 

Tried  before  Hon.  O.  J.  Semmes. 

Charles  Hild  was  indicted  for  burglary  in  breaking  and 
entering  the  dwelling  house  of  Y.  S.  Davis,  with  intent  to 
steal.  Hild  was  a  farm  laborer  employed  by  Davis,  and 
lived  in  the  same  house  with  him.  Davis  went  to  Mobile, 
leaving  Hild  in  charge  of  the  premises,  and  on  his  return 
found  that  his  room  had  been  entered,  and  various  articles 
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of  clothing  had  been  stolen.  The  defendant  was  absent,  but 
confessed  that  he  had  taken  the  articles.  Davis  testified 
that  the  defendant,  although  he  was  left  in  full  charge  of  the 
house,  had  no  right  to  go  into  his  room,  and  that  the  doors 
of  his  room  were  closed  but  not  locked.  The  defendant 
requested  the  court  to  charge  the  jury,  "that  if  they  believed, 
from  the  evidence,  that  the  room  of  Mr.  Davis  fell  within  the 
trust  and  employment  imposed  on  the  defendant  they  must 
find  him  not  guilty  of  burglary,"  This  charge  the  court 
refused  to  give  and  defendant  excepted. 

The  defendant  was  convicted,  and  the  refusal  to  give  the 
charge  set  out  above  is  the  error  complained  of. 

W.  E.  Richardson,  for  the  defendant,  cited  2  Hale's  PI.  Cr. 
354 ;  Clark's  Manual,  847  ;  1  Russell  on  Crimes,  794 ;  Ed- 
mond's  case,  Button's  Rep.  20;  S.  G.,  Kilyng  (King's 
Bench),  67. 

H.  C.  Tompkins,  Attorney-General  for  the  State,  cited  Loio- 
der  V.  The  State,  63  Ala.  143;  U.  S.  v.  Boioen,  4  Cr.  C.  C. 
604  ;  Gray's  case,  1  Strange,  481 ;  Cornwall's,  2  Ih.  881  ;  Hut- 
ton's  Rep.  20 ;  2  Russell  on  Crimes,  7-11. 

STONE,  J. — The  charge  asked  and  refused  in  this  case  is 
not  reconcilable  with  the  principle  settled  in  Loioder  v.  The 
State,  63  Ala.  143  ;  see  also,  Clark's  Manual,  847.  Moreover, 
it  is  doubtful  if  this  charge  was  not  calculated  to  mislead. 
The  City  Court  did  not  err  in  refusing  to  give  the  charge 
asked. 

Affirmed. 


Lott  V,  Graves. 

Petition  by  Administrator  to  Sell  Lands  to  Pay  Debts. 

1.  Funeral  expeiises  of  wife,  must  he  home  by  the  husband. — The  law  casts  on 
the  snrviving  hasband  the  duty  and  legal  obligivtion  of  burying  his  deceased 
wife,  and  of  paying  for  the  proper  funeral  expenses, 

2.  Equitable  separate  estate  ofiolfe,  not  charr/ed  except  by  her. — No  one  except 
the  wife,  by  her  own  contract,  can  create  a  charge  on  her  equitable  separate 
estate,  and  no  one  can  after  her  death  incur  any  debt  for  which  such  estate 
can  be  made  liable. 

Appeal  from  the  Probate  Court  of  Mobile  county. 
Heard  before  Hon.  Price  Williams. 
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Appellee  Graves  filed  his  petition  in  the  Probate  Court  of 
Mobile,  pra3dng  for  letters  of  administration  on  the  estate  of 
Clara  E.  Lott,  who  was  the  wife  of  the  appellant  Lott. 

This  petition  averred  that  petitioner  was  the  largest  cred- 
itor of  said  intestate  ;  that  his  claim  was  for  the  funeral  ex- 
penses ;  that  the  property  of  said  estate  consisted  wholly  of 
realty,  which  was  the  equitable  separate  estate  of  Clara  E. 
Lott ;  that  appellant  was  insolvent ;  that  the  funeral  expenses 
were  incurred  by  appellee  wholly  on  the  faith  and  credit  of 
said  estate ;  that  said  expenses  were  essentially  necessary 
for  her  suitable  interment. 

Letters  were  granted  to  appellee  by  the  court,  and  subse- 
quently he  filed  a  petition  to  sell  the  land  for  the  payment 
of  debts. 

Appellant,  and  the  heirs  of  Mrs.  Lott  demurred,  because 
the  petition  did  not  show  : 

1.  That  the  land  was  the  equitable  separate  estate  of  Mrs. 
Lott,  and  the  petition  did  not  show  that  the  claim  for  the 
payment  of  which  it  was  sought  to  be  sold  was  founded  on 
any  contract,  either  express  or  implied,  made  by  Mrs.  Lott. 

2.  Because  the  debt  was  for  funeral  expenses,  and  was  the 
debt  of  the  husband. 

3.  Because  the  petition  showed  that  the  debt  was  con- 
tracted after  the  death  of  a  married  woman  by  some  one, 
and  that  her  separate  equitable  estate  was  not  liable  for  it. 

The  court  overruled  these  demurrers. 

Appellee  testified  that  the  articles  composing  his  claim 
against  the  estate  were  ordered  by  the  husband  of  Mrs.  Lott 
at  the  time  of  her  death ;  that  Mrs.  Lott  "made  no  bill  with 
him"  during  her  life ;  that  he  knew  of  only  one  debt  against 
the  estate,  viz::  his  own -account  for  the  funeral  expenses; 
and  that  no  claims  had  been  filed  against  her  estate. 

Appellant  then  made  a  motion  to  vacate  the  letters  of  ad- 
ministration which  had  been  granted  to  appellee,  on  the 
ground  that  the  testimony  showed,  that  while  the  letters  had 
been  granted  to  Graves  as  the  largest  creditor  of  the  estate, 
he  was  not  a  creditor  of  Mrs.  Lott,  but  of  her  husband,  and 
because  it  appeared  that  no  claims  had  been  filed  against 
the  estate,  and  it  had  not  been  shown  that  there  were  any 
creditors. 

The  court  overruled  this  motion  and  granted  an  order  to 
sell  the  land  for  the  payment  of  debts.  This  action  of  the 
court  is  assigned  as  error. 

Overall  &  Bestor,  for  appellant. — At  common  law  it  was 
the  duty  of  the  husband  to  maintain  the  wife  while  living 
and  to  bury  her  when  dead,  and  this  duty  is  in  no  way  im- 
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paired  or  lessened  by  the  fact  that  the  wife  may  have  or 
leave  an  equitable  or  statutory  separate  estate. —  Gunn  v. 
Samuels,  33  Ala.  201 ;  Smyley  v.  Reese,  53  Ala.  97.  Nor  does 
it  matter  that  the  husband  is  insolvent. —  Gunn  v.  Samuels^, 
supra. 

Here,  after  the  death  of  the  wife,  an  attempt  is  made  to 
fasten  a  charge  on  her  equitable  separate  estate  on  a  con- 
tract not  made  by  h^r/ but  by  her  husband,  with  a  third 
party,  "Without  the  concurrence  of  the  wife  the  husband 
cannot  by  any  contract,  not  even  for  necessaries,  create  a 
charge  on  the  wife's  equitable  separate  estate." — 0^  Connor 
V.  Chamberlain,  59  Ala.  439 ;  also,  (53  Ala.  447. 

Nor  can  this  claim  be  supported  on  the  ground  that  the 
law  creates  a  charge  on  the  estate  for  its  payment,  without 
regard  to  any  contract. — Smyley  v.  Reese,  53  Ala.  97. 

The  testimony  shows  that  the  claim  of  appellee  was 
founded  on  a  debt  of  the  husband. 

James  Bond,  for  appellee. — Nothing  is  of  more  imperative 
necessity  than  the  burial  of  the  dead.  When  a  person  dies 
who  leaves  no  estate,  the  expense  of  burying  him  is  a  charge 
on  the  county  where  he  dies. — Code,  §  1748.  When  the  de- 
ceased leaves  an  estate,  the  funeral  expenses  are  a  preferred 
charge  on  that  estate. — Code,  §  2430.  And  these  expenses 
are  a  charge  on  the  estate  independent  of  any  question  of 
contract. — See  Rapelyea  v.  Russell,  1  Daly  (N.  Y.)  ;  United 
States  V.  Eggleston,  4  Sawyer,  199. 

Under  section  2429  of  the  Code,  the  lands  can  be  charged 
with  the  payment  of  the  funeral  expenses,  because  all  the 
property  of  a  decedent  is  charged  with  the  payment  of  his 
debts. 

The  husband  is  liable  at  common  law  to  pay  for  the  burial 
of  the  wife,  but  when  a  wife  dies  leaving  a  large  estate,  while 
the  husband  is  poor,  shall  the  wife  be  buried  at  the  expense 
of  her  own  estate  and  in  accordance  with  her  station,  or  shall 
she  be  buried  as  a  pauper,  at  the  expense  of  the  county  ?  A 
father  is  as  much  bound  to  maintain  and  bury  his  child  as  a 
husband  is  to  perform  these  duties  towards  his  wife.  In  the 
case  of  a  child,  an  allowance  will  be  made  to  the  father  for 
the  payment  of  funeral  expenses  out  of  the  child's  estate. 
Watts  V.  Steele,  19  Ala.  656  ;  Beasley  v.  Watson,  41  Ala.  234 ; 
2  Brick.  Dig.  292. 

There  is  no  difference  in  principle  between  these  cases  and 
an  allowance  to  the  husband  out  of  the  wife's  estate  for  the 
payment  of  her  funeral  expenses. 

As  to  the  motion  to  vacate  the  letters,  see  Curtis  v.  Wil- 
liams, 33  Ala.  570.— Code,  §§  2350,  2351. 
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STONE,  J. — The  law  casts  on  the  surviving  husband  the 
duty  and  legal  obligation  of  burying  his  deceased  wife,  and 
of  paying  for  the  proper  funeral  expenses.  No  one,  except 
the  wife  by  her  own  contract,  can  fasten  a  charge  on  her 
equitable  separate  estate.  It  follows  that  neither  the  sur- 
viving husband,  nor  any  one  else,  after  the  death  of  the 
owner  of  such  estate,  can  incur  any  debt,  for  which  the 
estate  can  be  made  liable. —  Gunn  v.  Samuel,  33  Ala.  201  ; 
Smyley  v.  Reese,  53  Ala.  89.  The  expense  of  burying  Mrs. 
Lott  was  in  no  sense  a  debt  due  from  her  estate,  and  could 
not  constitute  the  owner  of  such  claim  a  creditor  of  her 
estate.  Graves,  not  being  a  creditor  of  hers,  had  no  claim 
or  right,  on  that  account,  to  the  administration  of  her  estate, 
and  the  claim  was  not  a  debt,  to  justify  the  sale  of  her  prop- 
erty for  its  payment. — Owens  v.  C/iilds,  59  Ala.  113;  Garrett 
V.  Bruner. 

Reversed  and  remanded. 


McCarthy  v,  Zeig-ler. 

Appeal  from  Judgment  rendered  by    Court  on  Facts,  a  Jury 
being   Waived. 

1.  Supreme  Court;  power  to  review  case  submitted  to  decision  of  court  without 
jury. — Wheu  an  issue  ot  fact  ife  submitted  to  tlie  decisiou  of  the  court  in  a 
civil  action  without  the  intervention  of  a  jury,  this  court  can  only  review  the 
sufficiency  of  the  facts  to  Bupport  the  judgment  when  there  has  been  a  special 
finding  which  has  been  reduced  to  writing  and  entered  on  the  minutes  of  the 
court. 

2.  Special  findiwj ;  what  is  not  — The  sole  question  of  fact  being  the  de- 
livery, vel  non,  of  a  deed  by  the  deceased  grantor  in  his  life-time,  the  bill  of 
exceptions  set  out  all  the  evidence  adduced  and  added:  "Upon  this  evi- 
dence, the  cause  was  submitted  to  the  court  as  a  question  of  law,  whether  the 
said  grantees  held  the  title  to  said  property  under  said  conveyance,  or 
whether  the  property  belonged  to  the  estate  of  the  deceased  grantor,  and  to 
the  rulings  upon  said  finding  of  facts  the  plaintiif  excepted,"  while  the  judg- 
ment entry,  after  reciting  the  submission  of  the  cause  to  the  court  without  a 
jury,  added,  "and  the  court  upon  due  consideration  of  the  same,  is  of  opin- 
ion that  the  plaintiff  is  not  entitled  to  recover."  Held,  that  the  record  did 
not  show  a  special  finding  on  the  facts,  and  this  court  could  not  revise  the 
judgment. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  Hon.  H.  T.  Toulmin. 
No  statement  of  facts  is  necessary. 

G.  L.  Smith,  for  appellant. 
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Overall  &  Bestoe,  for  appellee.— As  this  cause  was  sub- 
mitted to  the  court  without  the  intervention  of  a  jury  this 
court  will  not  revise  the  action  of  the  Circuit  Court  in  its  de- 
cision of  the  facts. — 18  Ala.  566. 

SOMERVILLE,  J.— Where,  in  a  civil  case,  a  jury  is 
waived  by  the  parties,  and  an  issue  of  fact  is  submitted  to 
the  determination  of  the  court,  it  is  provided  by  the  statute, 
that  "in  such  case  the  finding  of  the  court  upon  the  facts 
shall  have  the  same  efifect  as  the  verdict  of  a  jury." — Code 
(1876),  §  3029.  It  is  further  provided  that  this  court,  in  the 
exercise  of  its  appellate  jurisdiction,  may  review  the  suf- 
ficiency of  the  facts  to  support  the  judgment  of  the  inferior 
court  only  where  there  has  been  a  special  finding  of  the  facts 
at  issue  between  the  parties. — Code,  §§  3030-31. 

The  sole  question  of  fact  to  be  determined  in  this  case 
was,  the  delivery  .  or  non-delivery  of  a  certain  deed  to  real 
estate  executed  and  duly  acknowledged  by  one  James  Mc- 
Carthy, but  retained  in  his  possession  until  his  death,  when 
it  was  obtained  by  the  grantees  under  claim  that  it  had  been 
constructively  delivered  to  them  during  the  grantor's  life. 

The  evidence  bearing  on  this  issue  was  not  without  con- 
flict, and  is  recited  in  the  bill  of  exceptions,  which  concludes, 
thereupon,  as  follows  :  "Upon  this  evidence  the  cause  was 
submitted  to  the  court  to  decide,  as  a  question  of  law,  whether 
the  said  trustees,  Christopher  and  Kate  Johnson  [the 
grantees  in  the  conveyance]  held  the  title  to  this  property 
under  the  said  instrument,  or  whether  the  property  belonged 
to  the  estate  of  James  McCarthy  and  entitled  the  adminis- 
tratrix to  the  rents  from  said  Zeigler,  the  defendant.  And  to 
the  rulings  of  the  court  upon  said  finding  of  facts  the  plaintiff 
excepted,"  &c. 

The  record  fails  to  disclose  any  such  "special  finding  of 
facts"  as  is  demanded  by  the  statute  before  this  court  can 
assume  jurisdiction  to  review  the  conclusions  of  the  Circuit 
Court  on  the  evidence.  This  finding  is  required  to  be  not 
only  special,  as  opposed  to  a  general  finding,  but  is  required 
to  be  "reduced  to  writing  and  entered  upon  the  minutes  of 
the  court."— Code,  §  3030. 

The  judgment  entry,  in  its  recitals,  does  not  fulfill  the  ex- 
actions of  the  statute.  After  stating  that  the  case  was  sub- 
mitted for  trial  without  the  intervention  of  a  jury,  it  con- 
cludes as  follows :  "And  upon  due  consideration  of  the 
same  the  court  is  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover,  and  hence  judgment  is  rendered  for  the  defend- 
ant." This  was  a  general  and  not  a  special  finding  by  the 
court,  and  the  assignment  of  error  based  on  an  exception  to 
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it  does  not  autliorize  us  to  revise  tlie  judgment  of  the  lower 
court  on  the  evidence.  Such  judgment  is  conclusive  in  the 
appellate  court,  and  no  more  tbe  subject  of  revision  than 
would  be  the  verdict  of  a  jury  in  a  common  law  court. 
Code,  §  3029 ;  Etheridge  v.  Malempre,  18  Ala.  566. 
The  judgment  is  affirmed. 


UnderhiH,  Receiver,  v.  The  Mobile 
Fire  Department  Insurance  Com- 
pany. 

Bill  in   Equity  to  Declare  Transfer  of  Stoch  void,  and  for  ah 

Account. 

1.  Statute  of  Hmitniions,  applies  in  equity  to  bill  for  conversion  oj  stock. — Six 
years  is  the  statutory  bar  to  an  action  at  law  lor  tha  recovery  of  damages  for 
tbe  conversion  of  personal  property,  and  the  same  limitation  applies  to  a  suit 
in  equity  which  seeks  to  hold  the  defendant  responsible  for  the  conversion  of 
shares  of  stock  in  an  incorporated  association. 

2.  Same;  defense  oj ;  when  available  on  deinurrer. —Vi^hen  a  bill  in  equity 
shows  on  Its  face  that  the  claim  asserted  is  barred  by  the  statute  of  limitations, 
the  defense  is  available  on  demurrer,  and,  if  facts  exist  which  take  the  case  out 
of  the  operation  of  tbe  statute  they  should  be  averred  in  the  bill. 

3.  Same;  when  does  not  run.— The  general  principle  is  well  settled  that  the 
statute  of  limitations  does  not  run  when  there  is  no  one  who  has  the  right 
and  the  capacity  to  sue,  and  when  there  is  no  one  capable  of  being  sued  ;  but 
the  qualification  of  tbe  principle  is  equally  well  settled,  that  when  the  statute 
has  once  commenced  to  run,  it  does  not  cease  running  on  account  of  any  in- 
tervening disability  to  sue  or  be  sued. 

i.  Indcfiniteness  in  bill;  complainant  has  no  advantarje  from. — The  complainant 
in  a  bill  can  claim  no  advantge  or  benefit  from  the  indefiuiteness  of  its  allega- 
tions since  he  is  presumed  to  state  his  case  as  fully  as  the  facts  will  justify. 

5.  Same  ;  Imjins  to  run  on  appointment  of  special  administrator.^ A  special  ad- 
ministrator, though  appointed  with  refereuce  to  the  pendency  of  a  particular 
suit,  has  the  same  power  of  collecting  and  preserving  the  assets,  and  of  main- 
taining suits  for  that  purpose  as  a  general  administrator,  and  hence,  the 
statute  of  limitations  runs  from  the  time  of  his  appointment. 

6.  Same.;  icpiorance  of  right  will  not  take  case  out  of  statide. — Ignorance  of  his 
rights  on  the  part  of  complainant,  not  superinduced  by  the  fraud  or  conniv- 
ance of  the  defendant,  does  not  take  the  case  out  of  the  operation  of  the 
Btatute  of  limitations. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  bill  was  filed  on  the  2l.st  day  of  November,  1877, 
against  the  Mobile  Fire  Department  Insurance  Company  and 
Owen  McMahon,  by  E.  M.  Underbill,  appellant,  as  receiver  of 
the  assets  of  the  estate  of  Edward  McDermott,  deceased. 
The  bill  stated  that  Edward  McDermott,  a  citizen  of  Mobile, 
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died  tlrere  in  November,  1866,  leaving  an  estate  composed  of 
real  and  personal  property,  and  among  other  things  fifty 
shares  of  the  capital  stock  of  the  Mobile  Fire  Department 
Insurance  Company,  of  the  face  value  of  one  hundred  dollars 
each.  That  the  stock  stood  on  the  books  of  the  corporation 
in  the  name  of  Edward  McDermott  at  the  time  of  his  death, 
and  up  to  April  27,  1867,  and  the  certificate  of  stock  was 
also  in  his  name  ;  that  after  the  death  of  Edward  McDer- 
mott this  certificate  was  found  on  deposit  in  bank.  The 
names  of  all  the  lieirs  and  distributees  of  Edward  McDer- 
mott are  set  out,  and  the  bill  then  states  that  James,  the 
only  surviving  brother  of  Edward  McDermott,  residing  at 
that  time  in  Louisville,  Kentucky,  came  to  Mobile  and  found 
among  the  papers  of  Edward,  an  instrument  purporting  to 
be  the  last  will  of  said  Edward.  This  instrument  was  ad- 
mitted to  probate  as  the  will  of  Edward  McDermott  on  June 
3d,  1867.  That  a  special  grant  of  letters  of  administration 
upon  the  estate  of  Edward  McDermott  was  made  to  W.  W. 
McGuire,  the  general  administrator  of  Mobile  county,  for  the 
sole  purpose  of  enabling  him  to  prosecute  a  suit  in  the  Cir- 
cuit Court  of  Mobile,  which  Edward  McDermott  had  insti- 
tuted before  his  death  ;  that  McGuire  was  dead  ;  that  no 
letters  were  ever  granted  to  any  one  else  on  said  estate.  A 
copy  of  the  paper  which  was  probated  as  the  will  of  Edward 
McDermott,  is  attached  to  the  bill,  which  avers  that  as  a  will 
it  was  void,  because  vague  and  indefinite. 

By  this  paper  Edward  McDermott  gave  all  his  property 
to  his  sister,  Mary  Agnes  McDermott,  in  trust,  "to  sup- 
port the  contingent  remainders,  make  entries  and  bring 
actions  and  subject  to  the  bequests  hereinafter  made." 
The  names  of  a  number  of  persons  are  then  mentioned, 
thus  :  "  I  give  to  A.  S,"  no  amounts  or  sums  being  any- 
where stated.  Mary  Agnes  McDermott,  a  Catholic  nun, 
living  in  retirement  was,  the  bill  avers,  unduly  controlled  and 
influenced  by  her  brother  James,  and  gave  him  a  power  of 
attorney  by  which  she  conferred  on  him  all  the  power  over 
the  estate  which  she  possessed,  to  sell,  or  dispose  of  it  at 
discretion  ;  that  said  James  obtained  possession  of  the  fifty 
shares  of  the  stock  of  the  Mot)ile  Fire  Department  Insurance 
Company  on  tlie  27th  of  April,  1867,  in  furtherance  of  his 
fraudulent  purpose  of  converting  to  his  own  use  the  property 
of  the  estate,  illegally  and  without  authority,  but  claiming 
to  act  under  the  power  of  attorney  given  him  by  Mary  Agnes 
McDermott,  surrendered  to  said  insurance  company  the  cer- 
tificate of  fifty  shares  of  stock,  and  had  them  transferred  to 
himself  as  an  individual,  on  the  books  of  the  company;  that 
in  1870,  James  McDermott  borrowed  from  Owen  McMahon 
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about  $1000,  and  being  unable  to  pay  the  loan  transferred  to 
said  McMahon  the  said  fifty  shares  of  stock,  and  had  a  cer- 
tificate therefor  issued  to  him.  That  said  transfer  was  with- 
out authority  and  illegal,  and  that  said  insurance  company 
could  have  ascertained  the  fact  by  the  use  of  ordinary  dili- 
gence ;  that  dividends  had  been  declared  on  said  stock, 
which  had  been  paid  to  said  Edward  McDermott  and  Owen 
MclMahou  ;  that  said  James  llklcDermott,  was  in  a  "  most 
fraudulent  and  outrageous  manner,  squandering  the  estate, 
until  upon  bill  filed  l3y  the  distributees  to  have  the  paper 
called  a  will  construed  and  the  said  James  to  account  and 
make  settlement,"  appellant  was  on  the  12th  February,  1876, 
appointed  receiver  of  the  assets  of  the  estate  of  Edward  Mc- 
Dermott ;  that  all  the  debts  of  said  estate  had  been  paid, 
but  the  time  when  they  were  paid  is  not  stated.  The  bill 
prays  for  a  discovery  of  the  amount  of  dividends  on  the 
stock  which  were  paid  to  James  McDermotfc  and  Owen  Mc- 
Mahon ;  that  the  transfer  and  surrender  of  the  certificate  of 
said  stock  be  declared  void  ;  that  the  rights  of  complainant 
to  said  stock  be  settled  ;  that  said  insurance  company  be 
decreed  to  issue  a  new  certificate  of  stock  in  the  name  of 
Edward  McDermott,  or  in  the  name  of  complainant  as  re- 
ceiver. The  defendant  McMahon  demurred  to  tlie  bill  be- 
cause, "as  shown  by  the  bill  the  claim  made,  is,  as  against  the 
defendant,  barred  by  the  statute  of  limitations  of  six  years." 
The  Chancellor  sustained  the  demurrer  and  dismissed  the 
bill  on  July  5, 1878;  on  July  13,  1878,  complainant  proposed 
to  amend  the  bill,  but  the  Chancellor  refused  to  allow  the 
amendment.  The  decree  of  the  Ciiancellor  dismissing  the 
bill,  and  his  refusal  to  allow  the  amendment,  are  assigned  as 
error. 

R.  Inge  Smith,  for  appellant. — There  is  no  statute  of  lim- 
itations in  Alabama  which  applies  to  the  case  made  by  the 
bill,  and  the  right  to  bring  actions  subsists  until  the  legisla- 
tuie  limits  it. — Bedell  v.  Janney,  4  Gil.  193  ;  Foster  v.  Cum- 
berland 11  R.,  23  Pa.  St.  371  ;'  15  La.  An.  1,  432  ;  Sneed 
(Tenn.)  247.  The  statute  does  not  run  until  there  is  some  one 
entitled  to  sue.  — 3  Stew.  172  ;  Bohannon  v.  Chapman,  17  Ala. 
697  ;  Hopper,  Adrrt  r,  v.  Steele,  18  Ala.  328;  Lawson  v.  La>j,24i 
Ala.  134;  Wyatt  v.  Jlamho,  29  Ala.  510.  The  bill  is  not  sub- 
ject to  demurrer  unless  it  appears  on  its  face  that  the  com- 
plainant had  the  right  to  sue  during  the  whole  time  pre- 
scribed by  the  statute  of  limitations,  and  in  this  case  that 
the  title  of  Edward  McDermott  and  the  distributees  was 
openly  repudiated. — Shorter  v.  Smith,  56  Ala.  210 ;  Edell  v. 
Buchanan,  2  Ves.  83.     The  bill  here  shows  a  fraudulent  con- 
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versioD,  but  no  notice  of  it  to  the  distributees.  It  shows 
that  the  receiver  was  appointed  within  less  than  two  years 
before  it  was  filed.  There  is  no  statute  of  limitations  in  this 
State,  which  prescribes  the  time  within  which  administration 
must  be  taken  on  a  decedent's  estate  ;  nor  within  what  time 
a  receiver  shall  be  appointed  to  save  the  assets  of  an  estate. 
When  appointed,  the  administrator  can  sue  for  the  assets 
and  the  statute  does  not  begin  to  run  till  his  appointment. 
3  Stew.,  and  authorities  supra.  The  defendants  and  James 
McDermott  were  all  administrators  de  son  tort,  and  can  not 
protect  themselves  by  the  statute  of  limitations. — 32  Ala. 
314 ;  High  v.  JVorley,  33  Ala.  709  ;  Blackivell  v.  Blackivell,  33 
lb.  57.  The  bill  does  not  show  when  the  debts  of  the  estate 
were  paid,  and  hence,  it  does  not  appear  when  the  equitable 
title  of  the  distributees  arose.  The  amendment  should  have 
been  allowed.  The  complainant  is  not  forced  to  meet  the 
defense  of  the  statute  of  limitations  in  his  bill ;  he  has,  and 
should  have,  the  right  to  amend  after  a  demurrer  to  the  bill 
is  sustained. 

BoYLEs,  Faith  &  Cloud,  for  appellee. — The  demurrer  of 
the  statute  of  limitations  was  properly  sustained.  Edward 
McDermott  died  in  1866,  and  the  receiver  was  appointed  on 
February  12th,  1876.  Actions  for  the  conversion  or  deten- 
tion of  personal  property  must  be  brought  within  six  years 
(Code,  §  3228,)  and  the  exclusive  possession  of  personal  proper- 
ty for  more  than  six  years  under  claim  of  ownership  bars  an 
action  to  recover  it. — Strange  v.  Graham,  56  Ala.  614.  The 
bill  shows  that  the  stock  was  transferred  on  the  books  of  the 
insurance  company  on  April  27,  1867,  and  the  legal  title  to 
it  transferred  to  James  McDermott,  and  was  so  held  by  him 
for  nearly  ten  years,  the  bill  having  been  filed  in  1877.  It 
appears  that  there  was  a  possession  hostile  to  the  title  as- 
serted by  the  complainant  for  a  period  which  would  bar  a 
corresponding  legal  remedy,  and  hence  the  principle  laid 
down  in  Shorter  v.  Smith,  56  Ala.  208,  is  directly  applicable; 
and  the  statute  (Code,  §3331,)  makes  the  same  statutes  of  lim- 
itation which  are  applicable  to  suits  at  law  apply  to  bills  in 
equity. — Coyle  v.  Wilkins,  57  Ala.  108  ;  Cleveland  v.  William- 
son, ih.  402.  The  amendment  was  properly  refused,  for  it 
was  proposed  after  final  decree.—  Code,  §  3790  ;  Smith  v.  Cole- 
man, 59  Ala.  260.  When  the  statute  of  limitations  has  com- 
menced to  run  it  runs  over  all  mesne  acts,  such  as  infancy,  &c. 
3  John.  Ch.  136 ;  6  lb.  37.  The  statute  runs  against  con- 
structive trusts. — 31  Ala.  115.  The  refusal  of  the  amend- 
ment, if  error,  was  without  injury,  for  the  title  of  the  personal 
representative   to  the  personalty  is  exclusive,  (18  Ala.  9  ; 
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16  Ala.  694 — and  if  tlie  receiver  stands  in  the  attitude  of  tlio 
personal  representative  this  would  make  no  diflference,  for 
when  the  trustee  is  barred  the  cestui  que  trust  is  barred  also. 
Strange  v.  Graham,  56  Ala.  614. 

BRICKELL,  C.  J. — The  questions  presented  for  our  con- 
sideration are,  whether  the  demurrer  to  the  original  bill  was 
properly  sustained,  and  whether  the  court  erred  in  the  re- 
fusal of  leave  to  amend  the  bill  as  proposed.  The  particu- 
lar wrong  of  which  complaint  is  made,  and  of  which  redress 
is  sought,  is  the  conversion  of  the  shares  of  stock  of  the  in- 
testate, Edward  McDeimott,  in  the  IMobile  Fire  Department 
Insurance  Company.  It  is  unimportant  whether  the  conver- 
sion is  regarded  as  having  occurred  on  the  27th  of  April,  1876, 
when  James  McDermott  had  the  stock  transferred  into  his 
own  name,  and  surrendered  the  original  certificate  issued  to 
the  intestate,  or  in  November,  1870,  when  James  transferred 
to  McMahon,  more  than  six  years  having  intervened  from 
either  period  before  this  bill  was  filed.  The  statute  of  lim- 
itations, obligatory  alike  on  courts  of  equity,  and  courts  of 
law,  declares  that  actions  to  "  recover  for  the  detention  or 
conversion  of  personal  property,  must  be  commenced  within 
six  years  from  the  time  when  the  cause  of  action  accrued." 
Code  of  1876,  §  3236.  And  when  the  suit  is  in  equity,  if,  on 
the  face  of  the  bill,  it  appears  that  a  longer  period  than  that 
prescribed  by  the  statute  has  intervened  before  its  filing,  the 
defendant  may  avail  himself  of  the  bar  of  the  statute  by  de- 
murrer, unless  by  proper  averments  it  is  shown  that  there  is 
sufficient  cause  for  excepting  the  case  from  the  bar. — 1  Brick. 
Dig.  §§  859-60. 

The  present  case,  it  is  argued,  is  withdrawn  from  the  opera- 
tion of  the  statute  because  it  appears  on  the  face  of  the  bill, 
that  until  the  appointment  of  the  appellant  as  receiver,  there 
was  no  one  having  the  right  and  capacity  to  sue  for  the  con- 
version of  the  stock.  The  general  principle  is,  undoubtedly, 
as  stated  by  the  counsel  for  the  appellant,  that  laches  cannot 
be  imputed — that  the  statute  will  not  run  where  there  is  no 
one  having  the  right  and  capacity  to  sue,  or  where  there  is 
no  one  capable  of  being  sued. — 2  Brick.  Dig.  220,  §  35.  The 
principle  must,  however,  be  accepted  with  this  explanation 
and  qualification  :  that  if  the  statute  once  commences  run- 
ning, it  does  not  cease  running,  because  of  an  intervening 
disability  of  suit.  It  is  averred  in  the  original  and  amended 
bills,  that  McGuire  was  appointed  special  administrator  of 
the  estate  of  Edward  McDermott.  The  time  of  the  appoint- 
ment is  not  averred,  nor  is  the  time  of  its  expiration,  by 
reason  of  McGuire's  death.     The  appellant  can  derive   no 
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benefit  from  the  omission  of  these  averments.  The  intend- 
ments and  presumptions  are,  that  he  has  stated  his  case  as 
strongly  as  the  facts  will  justify,  and  that  the  averment,  of 
the  time  and  duration  of  McGuire's  appointment,  would  not 
have  aided  him,  or  it  would  have  been  stated.  Under  the 
statute  a  special  administrator  has  large  authority,  and  cor- 
responding duty.  It  is  his  duty  to  collect  and  preserve  the 
goods  and  chattels,  rights  and  credits  of  the  deceased,  and 
for  this  purpose  he  can,  as  administrator,  maintain  suits. 
Code  of  1876,  §  2;}59.  All  suits  instituted,  or  judgments  ob- 
tained by  him,  are  capable  of  being  revived  in  the  name  of 
the  administrator-in-chief  when  he  is  appointed.  His  capac- 
ity of  suit  in  relation  to  the  personal  assets,  is  as  large  as 
that  of  the  administrator-in-chief.  For  the  conversion  of 
tins  stock,  McGuire  had  full  capacity  to  sue,  if  his  authority 
was  existing  when  the  conversion  occurred.  The  existence 
of  the  authority  at  the  time  of  the  conversion  must  be  in- 
tended, because  the  intendment  is  consistent  with  the  aver- 
ments of  the  bill,  and  the  presumption  is,  that  if  the  fact 
were  otherwise,  it  would  have  been  averred.  No  intend- 
ments can  be  made  in  favor  of  a  pleader,  which  do  not  nat- 
urally and  logically  result  from  the  facts  stated  in  the  plead- 
ing. True,  it  is  averred  that  the  grant  of  administration  to 
McGuire,  was  for  the  sole  and  limited  purpose  of  eoabling 
him  to  prosecute  a  suit  pending  in  the  name  of  the  intestate 
at  the  time  of  his  death.  This  may  have  been  the  purpose 
of  the  party  procuring  the  application  to  be  made,  and  it 
may  have  been  that  the  court  of  probate  acted  on  the  hypoth- 
esis that  the  revivor  and  prosecution  of  that  suit,  was  the 
necessity  for  the  gi-ant  of  a  temporary,  limited  administra- 
tion, instead  of  the  grant  of  a  general,  full  administration. 
The  statute  intervened,  and  clothed  McGuire  with  the  legal 
title  to  all  the  personal  assets,  and  with  the  authority  to  col- 
lect, preserve,  and  if  necessary,  to  sue  for  them,  whatever 
may  have  been  the  purposes  of  the  grant  of  administration 
to  him,  or  the  necessity  tor  it  upon  which  the  court  acted. 
There  was,  then,  a  party  capable  of  suing  for  the  conversion 
of  this  stock,  and  the  statute  of  limitations  was  running 
while  he  had  that  capacity.  The  termination  of  the  adminis- 
tration, and  its  continued  vacancy,  by  reason  of  McGuire's 
death,  did  not  arrest  or  impede  the  operation  of  the  statute. 
Upon  this  point  the  authorities  speak  an  unvarying  language. 
R'^ed  V.  Minell,  30  Ala.  61. 

We  do  not  enter  on  the  inquiry,  whether  the  proposed 
amendment  was  not  too  late,  coming  after  the  rendition  of 
final  decree,  sustaining  the  demurrer  to,  and  dismissing  the 
original  bill.     In  no  event  should  it  have  been  allowed,  if  by 
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proper  averments,  it  did  not  withdraw  the  case  from  the  bar 
of  the  statute  of  limitations.  Ihe  gravamen  of  tlie  amend- 
ment was,  the  minority  of  some,  and  the  ignorance  of  all  the 
distributees  of  Edward  McDermott,  who  had  been  instru- 
mental in  procuring  the  appointment  of  appellant  as  receiver, 
of  the  fact  of  the  intestate's  ownership  of  the  stock,  and  of 
the  fact  of  its  conversion,  until  within  a  brief  period  be- 
fore the  filing  of  the  original  bill.  There  is  no  proper  aver- 
ment that  the  ignorance  was  superinduced  by  fraud,  or  by 
more  than  the  mere  passiveness  of  the  respondents.  Igno- 
rance of  right  in  the  party  complaining,  there  being  no  more 
than  passiveness,  mere  silence,  on  the  part  of  his  adversary, 
cannot  be  engrafted  as  an  exception  on  the  statute  of  limita- 
tions, without  a  destruction  of  its  wise  policy,  and  without 
an  encouragementof  mere  negligence. — Reed  v.  Minell,  supra; 
Martin  v.  Br,  Bank  of  Decatur,  31  Ala.  115.  There  is  no 
fact  stated  in  the  original,  or  amended  bill,  which  does  not 
indicate  clearly,  that  if  the  parties  in  interest  had  been  as 
active  and  diligent  before  six  years  had  elapsed  from  the 
wrongs  of  which  complaint  is  made,  as  they  were  subse- 
quently, they  could  not  have  ascertained  their  rights,  and 
the  wrongs  done  them.  If  from  the  lapse  of  time  they  sus- 
tain loss,  the  immediate  cause  of  the  loss  is  their  own  inac- 
tivity, and  it  is  not  the  inactive,  the  negligent,  the  law  pro- 
tects. If  the  amendment  of  the  original  bill  had  been 
allowed  it  would  have  been  subject  to  demurrer  as  was  the 
original  bill,  and  of  consequence  the  appellant  suffered  no 
injury  from  its  disallowance. 
Affirmed. 


Donovan  v,  Hayiiie,  Adm'r. 

Bill  in  Equity  by  Cestui  que  tru^t  to  compel  trustee  to  account, 

1.  Fiduciary  debt ;  husband's  liability  to  account  as  ^rus<e€,  i.s.— The  liability 
of  the  husband  as  trustee  of  the  wife's  equitable  separate  estate,  under  an 
nute-nuptial  contract  to  account  to  the  personal  representative  of  the  deceased 
wife  for  trust  moneys  received  and  unaccounted  for  at  the  death  of  the  wife, 
is  a  fiduciary  debt  and  is  not  affected  by  his  discharge  in  bankruptcy, 

2.  Administrator  of  deceased  wife  may  maintain  bill  for  account  atjainst  hus- 
band as  trustee. — The  administrator  of  the  deceased  wife  may  maintain  a  bill 
in  equity  against  the  surviving  husband,  as  trustee  of  her  equitable  separate 
estate,  under  an  ante-nuptial  contract  to  compel  an  account  and  settlement  of 
the  trust  estate. 

3.  Admiasion  by  husband  of  receipt  of  money  of  wife,  sufficient  to  charge  him. 
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la  the  husband's  answer  to  such  a  bill,  his  admission  of  the  receipt  of  mou- 
eys  belonging  to  the  wife's  estate  is  sufficient  to  charge  him  with  the  receipt 
of  such  moneys  as  trustee,  and  if  he  received  it  as  a  gift  or  loan  the  onus  of 
proving  that  fact  is  on  him. 

Appeal  from   the  Chancer}'  Court  of  Mobile. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  filed  by  John  D.  Haynie,  as  admioistrator 
of  the  estate  of  Mrs.  Winifred  Haynie,  against  her  surviving 
husband,  Isaac  Donovan.  It  is  averred  in  the  bill,  that  before 
the  marriage  of  Mr.  and  Mrs.  Donovan,  they  entered  into  a 
marriage  contract,  a  copy  of  which  is  attached  as  an  exhibit 
to  the  bill.  In  this  settlement  it  is  provided  that  said  "Isaac 
Donovan,  for  himself,  &c.,  does  agree  upon  said  marriage, 
&c,,  that  he  does  and  shall  renounce  all  claim,  right  and  title 
in  his  own  right  forever,  in  or  to  any  property  and  a!l  prop- 
erty, money,  &c.,  of  her,  the  said  Winifred,  the  said  mar- 
riage to  the  contrary  notwithstanding  ;  "  and  declares  him- 
self and  all  who  may  claim  under  him  estopped  from  all 
claim  thereto,  or  any  part  thereof,  in  his  own  right,  or  to  any 
rent,  issues  or  profits  to  arise  therefrom.  It  is  further  pro- 
vided therein,  that  "  said  intended  husband  shall  be  tlie  trus- 
tee of  his  said  wife,  and  as  such  shall  have  the  title  and 
property  of  his  said  wife,  &c.;  and  as  such  trustee  to  manage 
and  control  the  same,  &c.  It  also  provides  that  Mrs.  Dono- 
van shall  have  full  power  to  sell  and  dispose  of  any  or  all  of 
said  property,  and  her  action  as  to  the  same  shall  be  bind- 
ing on  her  trustee,  giving  her  "  as  full  and  free  control  of 
said  property  as  if  she  were  unmarried,"  and  declares  that 
the  husband  shall  not  have  any  personal  right  or  interest  in 
the  property  except  as  her  trustee  ;  and  at  the  determination 
of  the  coverture  all  the  trust  power  shall  cease.  The  bill 
then  alleges  that  the  husband,  as  trustee  of  .his  wife,  came 
into  possession  of  all  her  property  ;  that  at  the  time  of  the 
death  of  said  Winifred  the  said  Isaac  Donovan  had  in  his 
possession  a  considerable  amount  of  money  belonging  to  his 
said  wife,  which  was  part  of  the  trust  estate  conveyed  by  the 
marriage  contract;  stating  the  amount  to  be  about  twelve 
hundred  dollars  ;  that  the  defendant  took  no  beneficial  inter- 
est in  the  property  of  his  wife  Winifred,  and  that  after  her 
death  he  became  accountable  to  her  administrator  therefor  ; 
that  since  the  death  of  his  wife,  Donovan  had  been  adjudged 
a  bankrupt,  but  that  the  debt  due  by  him  as  trustee  as  afore- 
sai  I  was  not  affected  thereby.  The  bill  prays  that  said  Don- 
ovan may  be  compelled  to  show  what  property  of  his  wife 
he  received  as  trustee,  and  what  he  had  on'^j  hand  at  the 
time  of  her  death  ;  that  he  be  required  to  deliver  to  com- 
plainant, as  administrator,  all  the  property  that  went  into  his 
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hands  as  trustee,  and  that  he  be  required  to  account  for  all 
mouej's,  &c.,  belonging  to  or  growing  out  of  said  trust  estate. 
The  defendant  demurred  to  the  bill  because  —1.  the  liability 
is  a  debt  which  was  barred  by  the  bankruptcy  ;  2.  the  bill 
fails  to  show  that  the  relation  of  trustee  and  cedui  que  trust 
existed  at  the  time  the  bill  was  filed,  in  such  a  way  as  to  give 
the  court  jurisdiction  to  compel  a  discovery  and  an  account- 
ing. 

The  defendant  also  answered,  denying  that  he  came  into 
possession  of  any  of  his  wife's  property  as  trustee,  but  stat- 
ing that  when  he  collected  any  money  for  her  he  immedi- 
ately accounted  to  her  for  it.  His  answer  denied  that  he  ever 
entered  on  the  duties  of  the  trust  and  became  liable  to 
account  for  the  trust  property  ;  that  he  had  no  money  in  his 
possession  at  the  time  of  his  wife's  death  which  belonged  to 
her  estate.  The  answer  admits  that  not  long  before  Mrs. 
Donovan's  death,  "  having  need  to  use  some  money  in  the 
management  of  his  farm,  which  embraced  the  homestead,  he 
made  application  to  his  wife  for  some  money,  who,  being 
informed  of  the  uses  and  purposes  thereof,  drew  and  signed 
checks  for  him  payable  to  himself  and  delivered  the  same  to 
him  with  the  express  understanding  that  he  should  draw  the 
money  from  the  bank  and  apply  it  as  indicated,  or  as  he 
might  have  need  of  the  same  in  his  business,  and  that  the 
said  sum  aggregated  $1200  ;  that  it  was  a  debt  due  from  him- 
self to  his  wife.  Defendant  pleaded  that  he  had  been  dis- 
charged in  bankruptcy.  The  cause  was  submitted  on  the  bill, 
the  demurrer  and  answer  of  the  defendant,  and  an  agreement 
admitting  the  fact  that  the  defendant  had  been  duly  dis- 
charged in  bankruptcy.  The  court  overruled  the  demurrers, 
and  decreed  that  the  defendant  be  required  to  account  for 
the  sum  of  twelve  hundred  dollars  received  by  him  as  shown 
in  his  answer.     This  decree  is  assigned  as  error. 

Gaylord  B.  Claek,  and  Frank- B.  Clark,  Jr.,  for  appellant. 
Appellant  ceased  to  be  a  trustee  of  his  wife's  property  at  her 
death. — Smyley  v.  Reese,  53  Ala.  89.  The  relation  thereafter 
was  simply  that  of  debtor  and  creditor.  The  wife  may  deal- 
with  her  equitable  separate  estate  as  if  she  were  a  feme  sole, 
unless  she  is  restrained  by  the  instrument  creating  it. 
Short  V.  Battle,  52  Ala.  456  ;  Robinson  v.  O'Neal,  56  Ala.  54  ; 
50  Ala.  182.  A  fetne  covrt,  having  a  separate  estate  under 
an  ante-nuptial  contract,  may  enter  into  a  contract  with  her 
husband  that  he  shall  have  the  land. — Booker  v.  Booker,  32 
Ala.,  and  this  may  be  done  by  parol. —  Wallis  v.  Lane,  16  Ala. 
733;  2  Story's  Equity,  §§  1378, 1380, 1390  ;  Gardner  v.  Gard- 
ner, 3  Paige,  116 ;  Jacques  v.  M.  E.  Church,  11  John.  248.     A 
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contract  between  husband  and  wife  which  is  good  at  law  will 
generally  be  sustained  in  equity. — 10  Peters,  583  ;  Schouler 
on  Dom.  Rel.  286.  Appellant  did  not  take  possession  of  his 
wife's  property  as  trustee.  The  money  he  received  was  for 
himself,  and  not  for  her,  and  was  either  a  gift  or  a  loan. 
The  wife  had  aright  to  make  a  loan  or  a  gift  to  her  husband, 
and  her  check  Avas  either  the  one  or  the  other.  There  was 
no  fiduciary  relation  as  to  the  $1200  received  by  the  husband, 
for  it  was  used  in  a  particular  way  by  the  husband,  with  the 
approval  of  the  wife.  There  was  no  fraud,  aud  no  creation 
of  any  debt  while  acting  in  a  fiduciary  character,  and  the 
debt,  if  there  ever  was  one,  was  barred  by  the  discharge  in 
bankruptcy. —  Thorns  v.  Thorns,  45  Miss.  263  ;  Neal  v.  Clark, 
3  Otto,  704.  The  receipt  and  expenditure  of  the  money  by 
Donovan  was  not  in  any  fiduciary  character,  and  the  burden 
of  proving  the  debt  to  have  been  of  a  fiduciary  character  is 
on  the  creditor. — Sherivood  v.  Mitchell,  4  Denio,  435. 

John  T.  Taylor,  for  appellee. — All  the  property  of  Mrs. 
Donovan  vested  in  her  husband  as  her  trustee  immediately 
on  her  marriage.  As  soon  as  he  came  into  possession  of  any 
of  it  there  was  a  trust  fastened  on  it  at  once,  and  the  partic- 
ular way  or  manner  in  which  he  received  it  can  make  no  dif- 
ference ;  nor  was  it  shown  that  there  was  any  agreement 
between  himself  and  his  wife  by  which  the  characttr  of  his 
holding  was  changed.  The  debt  was  therefore  of  a  fiduciary 
character,  and  was  not  affected  by  his  bankruptcy. 

STONE,  J. — The  ante-nuptial  deed  of  marriage  settlement 
entered  into,  by  and  between  appellant  and  appellee's  intes- 
tate, is  made  an  exhibit  to  the  bill.  It,  in  express  terms, 
makes  Donovan  trustee  of  his  future  wife's  estate,  reserves 
to  the  latter  an  equitable  separate  estate,  with  unlimited 
ownership,  and  very  large  powers  in  and  over  the  estate 
itself,  and  its  income.  There  can  be  no  question  that  if  any 
of  this  trust  estate  went  into  the  hands  of  the  husband  under 
this  deed,  and  remained  unaccounted  for  at  Mis.  Donovan's 
death,  it  created  a  debt  of  a  fiduciary  character,  which  was 
not  discharged  by  the  proceedings  in  bankruptcy. — Rev. 
Stat.  U.  S.  section  5117  ;  Bump  on  Bankruptcy,  9th  ed.  730  ; 
Blumenstiel's  Bankruptcy,  540-1. 

The  answer  of  the  defendant  admits  the  receipt  of  twelve 
hundred  dollars  of  the  equitable  separate  estate  of  the  wife. 
Being  her  trustee,  the  prima  facie  intendment  is  that  he 
received  it  in  that  capacity  ;  and  the  ojius  is  on  the  defend- 
ant to  overturn  that  intendment.  His  only  reliance  to  obtain 
this  end  is  his  sworn  answer.     His  admitted  receipt  of  the 
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money  is  responsive  to  the  allegation  of  the  bill,  and  is  legal 
evidence  for  the  defendant.  The  special  facts  he  sets  up  to 
show  he  did  not  receive  tlie  money  as  trustee,  but  as  a  loan 
or  accommodation,  are  not  responsive,  but  are  of  the  nature 
of  confession  and  avoidance,  the  proof  of  which  rested  on  him. 
These  alleged  facts  the  answer  does  not  prove.  Offering  no 
other  evidence,  the  defendant  stands  charged  as  a  trustee, 
with  the  moneys  thus  received. — 1  Brick.  Dig.  738,  sec.  1467  ; 
Dunn  V.  Dunn,  8  Ala.  784;  Walker  v.  Miller,  11  Ala.  1067; 
Eoi/all  V.  McKenzie,  25  Ala.  363;  Rembert  v.  Broivn,  17  Ala. 
667. 

The  present  bill  is  filed  by  the  administrator  of  the  cestui 
que  trust,  to  compel  the  trustee  to  account.  As  we  have 
shown  above,  the  trustee  received  moneys  of  the  trust  estate, 
and  there  has  been  no  settlement  of  his  accounts.  The  bill 
contains  equity,  and  the  demurrer  to  it  was  rightly  overruled. 
Crompton  v.  Vasser,  19  Ala.  259  ;  Vincent  v.  Rogers,  30  Ala. 
471 ;  S.  a  33  Ala.  224 ;  Eldrige  v.  Turner,  11  Ala.  1049 ; 
Chapman  v.  Cliopman,  32  Ala.  106. 

Affirmed. 


Marler  v.  The  State  of  Alabama. 

Indictment  for  Murder. 

1.  iSeveranee;  worked  by  the  insaniiy  of  one  defendant  and  the  separate  ar- 
raignment of  the  other.  —  \Vhen  two  p  rsous  are  jointly  indicted,  and  one  of 
them  has  been  adjudged  insane  on  a  separate  trial  of  that  issue,  and  ordered^ 
to  be  confined  in  the  insane  hospital  and  his  trial  postponed  until  he  becomes* 
sane,  and  the  other  is  subsequently  arraigned  and  tried  alone,  there  is  a  sev- 
erance of  the  cases  of  the  two  defendants. 

2.  Same;  defendants  competent  wUnesfiee  after. — Where  two  are  jointly  in- 
dicted and  there  is  a  severance,  either  of  the  defendants  is  a  competent  wit- 
ness for  or  against  the  other. 

3.  Insanity  ;  not  proved  against  defendant  by  special  proceedings  adjudging  co- 
defendant  insane. — The  record  of  the  proceedings  in  the  separate  trial  under 
the  statute  (Code,  §  1488),  in  which  one  of  two  defendants  who  are  jointly 
indicted,  is  adjudged  insane,  are  not  evidence  against  his  co-defendant,  of  the 
fact  of  such  insaniiy,  on  a  trial  under  the  indictment. 

4.  Witness  becoming  insane;  his  testimony  on  a  former  trial  admissible. 
When  a  witness  was  examined  on  the  preliminary  investigation  before  a  com- 
mitting magistrate,  and  becomes  insane  before  a  trial  of  the  accused,  under 
indictment  for  the  same  offense,  the  testimony  of  such  witness,  as  given  be- 
fore the  magistrate,  is  admissible  in  evidence  on  the  second  trial. 

5.  Same;  may  be  proved  by  secondary  evidence. — When  the  testimony  of  such 
witness  was  not  reduced  to  writing  on  the  preliminary  trial  before  the  com- 
piittiug  magistrate,  secondary  evidence  of   what  he  testified  to,  is  admissible. 

6.  Same  ;  only  necessary  to  state  substance  of  testimony.  — The  precise  words 


66  SUPKEME  COUKT  [Dec.  Term, 

I  Mailer  v.  The  State.] 

of  sach  witness  need  not  be  repeated  on  the  second  trial,  but  only  the  sub- 
stance of  his  testimony. 

7.  Accomplice ;  ichat  necessmy  to  authorize  conviction  for  felony  on  eriiJence  of. 
To  authorize  a  conviction  for  felony  on  the  teHtimony  of  an  accomphce,  his 
testimony  need  not  be  corroborated  in  every  material  particular,  but  it  must 
be  corroborated  by  evidence,  tending  to  connect  the  defendant  with  the  com- 
mission of  the  oflfense,  and  it  is  not  sufficient  if  only  so  coniirmed,  as  to  con- 
vince the  jury  of  its  truth. 

8  Conspiracy  to  cnminit  crime;  how  proved. — Conspiracies  to  commit  crime 
may  be  proved  by  circumstantial,  as  well  as  by  direct  evidence;  and  uo  posi- 
tive agreement  for  such  purpose  need  be  shown. 

9.  Same;  may  be  proven  by  evidence  of  accomplice;  lo/ien.— Such  a  conspiracy 
may  be  proven  by  the  testimony  ot  an  accomplice,  it  it  be  sufBcieatly  corrob- 
orated, as  to  hid  statement  connecting  the  defendant  with  the  commission  of 
the  oflfense. 

10.  Motive ;  evidence  admissible  to  show.  — When  defendant  had  begun  suit 
against  his  wife  for  divorce,  and  his  complicity  in  the  killing  arose  from  a 
desire  to  get  rid  of  deceased,  an  important  witness  for  the  wife,  as  an  obstacle 
to  his  success,  statements  made  by  him  to  a  witness,  th«t  "ho  was  tired  of 
his  wife,  and  intended  to  gut  a  divorce  from  her,"  and  requesting  permission 
to  marry  the  daughter  of  the  witness,  are  competent  to  show  motive  and  were 
properly  admitted  in  evidence. 

11.  Same;  procf  of  in  this  case. — In  such  a  case  the  jury  could  not  consider 
the  merits  of  llie  divorce  suit,  but  only  the  fact  of  its  pendency  and  the  mo- 
tive ot  its  prosecution. 

12.  Threats  against  deceased  made  by  accomplice ;  when  admissible. — Where 
an  accomplice  testified  that  he  killed  the  deceased  at  the  instigation  of  the 
defendant,  evidence  of  threats  made  by  such  accomplice  against  the  deceased, 
because  the  latter  was  talking  about  his  sister,  tend  to  show  that  the  slayer 
acted  from  personal  malice  without  reference  to  the  defendant,  and  is  ad- 
missible. 

13.  A  charge  invading  province  of  jury  properly  refused. — A  charge  which 
assumes  the  right  of  the  court  to  direct  the  jury,  that  they  "•must"  look  to 
certain  facts,  as  evidence,  to  influence  their  verdict,  invades  the  province  of 
the  jury,  and  is  properly  refused. 

Appeal  from  Crenshaw  Circuit  Court. 

Tried  before  Hon.  J.  K.  Henry, 

At  the  Spring  term,  1879,  of  the  Circuit  Court  of  Crenshaw 
county,  James  Thomas  Marler,  and  Andrew  Napoleon  {alias 
"Bose")  Redman,  were  indicted  for  the  murder  of  William 
B.  Colquitt.  Before  the  trial  of  the  case,  Redman  was  pro- 
nounced insane,  by  a  jury  empanneled  by  the  order  of  the 
court,  to  try  the  question  of  his  sanity,  and  the  court  ad- 
judged him  insane,  and  ordered  him  confined  in  jail  until  he 
could  be  sent  to  the  State  Insane  Hospital  at  Tuscaloosa  ; 
that  on  his  return  to  sanity,  he  should  be  remanded  to  the 
jail  of  Crenshaw  county  for  trial,  and  that  hie  trial  be  post- 
poned until  that  time.  Marler  was  arraigned  and  pleaded 
"not  guilty,"  and  was  tried  alone.  W.  B.  Colquitt,  a  prac- 
ticing physician,  having  a  sick  patient  at  his  house,  took  a 
lamp  about  eight  o'clock,  on  the  night  of  August  16th,  1878, 
to  get  some  medicines  which  he  kept  in  his  medicine  chest 
in  his  buggy,  which  was  then  under  a  shelter  in  his  horse-lot, 
and  while  there  was  shot  and  killed  by  Redman,  the  defend- 
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ant.  The  defendant,  Marler,  had  filed  a  bill  against  his 
wife  for  divorce  which  had  been  answered,  and  on  July  18th, 
1878,  direct  interrogatories  were  filed,  on  behalf  of  his  wife, 
and  were  propounded  to  Dr.  (Colquitt  and  ten  or  twelve  other 
persons.  Cross  interrogatories  were  filed  August  12,  1878, 
and  a  commission  issued  on  the  same  day  to  take  testimony. 
Marler,  in  a  conversation  with  the  commissioner,  objected  to 
the  time  and  place  of  taking  the  testimony,  and  got  him  to 
change  the  place  of  taking  it  to  one  Davis',  and  the  time  of 
taking  it  to  the  Thursday  or  Friday  after  Dr.  Colquitt  was 
killed.  The  bill,  the  answer  of  the  wife,  and  the  interroga- 
tories, were  introduced  in  evidence  by  the  State.  Thomas 
Holmes  testified,  that  about  two  weeks  before  Dr.  Colquitt 
was  killed,  he  heard  Marler  say  that  he  would  get  a  divorce 
from  his  wife  ;  that. there  was  but  one  thing  in  the  way,  and 
that  was  Dr.  Colquitt,  but  that  he  Avould  put  him  out  of  the 
way  or  have  it  done.  On  cross-examination,  he  was  asked 
by  the  defendant,  if  he  did  not  hear  Dr.  Colquitt  a  short  time 
before  his  death,  make  remarks  in  a  public  manner,  deroga- 
tory to  the  character  of  Redman's  sister.  The  State  ob- 
jected to  this  question,  the  court  sustained  the  objection  and 
defendant  excepted.  Jacob  Redman,  the  father  of  "Bose" 
Redman,  testified  that  about  two  months  before  Dr.  Colquitt 
was  killed,  defendant  Marler  stated  to  him,  that  he  was  tired 
of  his  wife,  and  intended  to  get  a  divorce  from  her,  and  that 
he  wanted  his,  (Redman's),  permission  to  marry  his  daughter, 
which  witness  told  him  he  could  not  do.  The  defendant  ob- 
jected to  the  introduction  of  this  evidence,  but  the  court 
overruled  the  objection,  and  defendant  excepted.  Mr.  Gil- 
christ testified  that  defendant  told  him  that  he  wanted  to  get 
a  divorce  from  his  wife,  and  asked  witness  to  fix  up  for  him 
some  deeds  to  land,  but  witness  asked  him  to  get  Mr.  Stall- 
iugs  or  Dr.  Colquitt  to  do  it,  and  then  defendant  said,  that 
Dr.  Colquitt  was  attending  to  his  business,  and  if  he  did  not 
stop  it  he  would  make  him  do  it.  In  another  conversa- 
tion, he  stated  to  witness  that  "his  wife  was  a  lewd  woman, 
and  he  intended  to  have  a  divorce  from  her."  Witness  said 
to  him  that  "his  wife  was  a  good  woman,  and  if  he  didn't 
mind  they  would  get  him  in  jail;"  defendant  replied  that  "some 
of  them  were  going  to  swear  in  the  case,  and  he  would  get 
them  in  jail."  The  original  papers  in  the  proceedings  before 
the  committing  magistrate  were  introduced  in  evidence 
against  the  objection  of  defendant,  and  to  the  introduction 
of  which,  the  defendant  excepted.  The  magistrate  testified, 
that  Marler  was  tried  before  him  separately  and  not  with  his 
co-defendant  Redman.  The  State  also  introduced  in  evidence 
the  judgment  of   the  Circuit  Court  of   Crenshaw  county  ad- 
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judging  said  Redman  to  be  insane,  the  substance  of  which 
has  aheady  been  stated.  The  defendant  objected  to  the  in- 
troduction of  the  evidence,  but  the  court  overruled  the  ob- 
jection, and  defendant  excepted.  Redman  had  testified  as  a 
witness,  on  the  preliminary  trial  of  the  defendant,  Marler, 
before  a  committing  magistrate,  but  his  testimony  was  not 
reduced  to  writing,  and  the  State  introduced  W.  D.  Roberts, 
Esq.,  to  prove  what  Redman  had  sworn  at  said  trial.  The 
defendant  objected  to  Roberts  so  testifying,  but  the  court 
overruled  the  objection,  and  defendant  excepted.  The  sub- 
stance of  Redman's  testimony,  as  given  by  the  witness 
.  Roberts,  was  that  he,  Redman,  had  killed  Dr.  Colquitt ;  that 
Marler  had  hired  him  to  do  so  ;  that  the  agreement  was  made 
on  Monday  before  the  Friday  ou  which  the  killing  occurred  ; 
that  Marler  agreed  to  give  him  fifty  dollars,  gather  his  crop 
for  him,  carry  him  to  his  (Marler's)  sister,  and  assist  him 
with  rations  if  he  was  discovered  in  the  killing  ;  that  he 
stood  at  the  gate  of  Dr.  Colquitt's  lot,  who  was  standing  by 
his  buggy,  with  a  lamp  in  his  hand,  and  when  he  turned 
around  he  shot  him.  Marler  was  to  take  his  wagon,,  and  go 
to  George  Leverett's,  so  that  if  suspected  he  could  prove  that 
he  was  not  where  the  killing  took  place ;  that  he  then  went 
to  the  house  of  Marler's  father,  found  the  room  arranged  as 
Marler  had  told  him  it  would  be  fixed,  and  awoke  Catherine 
Marler,  defendant's  sister,  and  told  her  he  had  killed  Dr. 
Colquitt,  and  she  replied,  "I  am  sorry  you  did  it,"  and  called 
her  mother  and  informed  her  what  he,  Redman,  had  done  ; 
that  Mrs.  Marler  told  him  to  go  away,  and  he  did  so ;  that 
he  killed  Dr.  Colquitt  for  the  love  he  had  for  Catherine  Mar- 
ler; that  Marler  said  the  reason  he  wanted  Dr.  Colquitt 
killed,  was  because  he  was  going  to  swear  his  happiness  and 
life  away;  that  he  only  stayed  two  or  three  minutes  at  Mrs. 
Marler's.  Defendant  moved  to  exclude  this  evidence  from 
the  jury,  but  the  court  overruled  the  motion  and  defendant 
excepted.  Catherine  Marler  testified  that  Redman  came  to 
her  window,  the  night  Dr.  Colquitt  was  killed,  had  a  short 
conversation  with  her,  and  her  mother,  and  told  her  he  had 
killed  Dr.  Colquitt.  George  Leverett,  an  uncle  of  the  de- 
fendant, testified  that  Marler  arrived  at  his  house  about 
8  o'clock  on  the  Friday  evening  when  Dr.  Colquitt  was  killed. 
Cole  Redman,  a  brother  of  "Bose  Redman,"  testified,  that 
defendant  offered  him  $100,  on  the  morning  he  was  commit- 
ted, to  swear  that  he,  Marler,  and  his  brother,  "Bose"  Red- 
man, had  had  a  difficulty;  that  this  was  untrue,  and  he  re- 
fused to  swear  it. 

The  defendant  introduced  Mrs.  Marler,  who  testified  that 
she  went  with  Radman  from  her  house  to  his  father's  on  the 
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Friday  previous  to  the  killing,  that  she  returned  with  Red- 
man on  the  next  Monday;  that  he  stopped  at  his  house  and 
witness  went  on  home,  where  she  found  defendant.  She  was 
then  asked  why  she  made  tbe  trip  with  Redman  to  his 
father's.  The  State  objected  to  this  question,  the  court 
sustained  the  objection,  and  defendant  excepted.  She 
was  then  asked  if  she  heard  Redman  say  anything  about 
Dr.  Colquitt  during  that  trip,  but  the  State  objected  to 
the  question,  the  court  sustained  the  objection,  and 
defendant  excepted.  She  was  then  asked,  if,  on  said 
trip,  slie  heard  Redman  make  any  threats"  against  said  Col- 
quitt. The  State  objected  to  the  question,  the  court  sus- 
tained the  objection,  and  defendant  excepted.  The  defend- 
ant announced  to  the  court  before  the  two  preceding  ex- 
ceptions were  reserved,  that  he  proposed  to  prove  by  said 
witness,  that  the  said  Redman  had  threatened  the  life  of  Dr. 
Colquitt  for  talking  about  his  sister.  She  also  testified,  that 
on  the  evening  of  the  day  she  returned  with  Redman  from 
.his  father's,  Redman,  his  wife  and  her  sister  came  to  her 
house,  and  returned  when  the  sun  was  about  a  half  hour  high. 
Defendant  asked  her,  "what  reason  they  gave  for  returning." 
The  State  objected  to  this  question,  the  court  sustained  the 
objection,  and  defendant  excepted.  The  court  charged  the 
jury,  "that  it  is  not  necessary  to  authorize  a  conviction  for 
felony  on  the  testimony  of  an  accomplice,  that  his  evidence- 
should  be  corroborated  by  other  evidence,  in  ever}  material 
point,  but  it  is  sufficient  if  it  be  so  confirmed,  as  to  convince 
the  jury,  that  it  is  correct  and  true.  The  defendant  excepted 
to  the  giving  of  this  charge.  The  defendant  then  asked  the 
court  to  give  the  following  written  charges  to  the  jury;  all 
of  which  the  court  refused  to  give,  and  the  defendant  sepa- 
rately excepted  to  each  refusal.  1.  The  jury  have  nothing 
to  do  with  the  merits  of  the  divorce  suit,  and  the  fact  that 
the  defendant  failed  to  deny  to  Gilchrist  that  his  wife  was  a 
good  woman,  is  not  a  circumstance  to  be  considered  by  the 
jury  in  passing  upon  the  guilt  or  innocence  of  defendant. 
2.  That  there  can  be  no  conspiracy  to  do  an  unlawful  act, 
without  a  positive  agreement  between  two  or  more  parties  to 
do  such  act,  and  that  unless,  outside  and  independent  of  the 
testimony  of  said  "Bose  Redman,"  the  evidence  shows  such 
agreement  on  the  part  of  defendant  to  do  such  act,  they  must 
acquit  the  defendant.  3.  That  if  the  jury  have  a  reasonable 
doubt,  as  to  whether  or  not,  the  evidence  outside  of  the  said 
Redman's  testimony  shows  a  community  of  purpose  between 
the  said  Redman,  and  the  defendant,  they  must  acquit  the 
defendant.  4.  That  if  the  jury  have  a  reasonable  doubt, 
whether  the  evidence  outside  of  the  testimony  of  said  Red- 
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man,  shows  a  conspiracy,  or  agreement  between  said  Red- 
man and  the  defendant,  to  take  the  life  of  the  deceased,  they 
must  acquit  the  defendant.  5.  The  jury  have  nothing  to  do 
with  the  declaration  of  the  defendant,  that  he  was  tired  of 
his  wife,  except  in  so  far  as  it  may  tend  to  show  that  he 
wanted  a  divorce.  6.  They  must  also  look  to  the  fact,  if  it 
be  true,  that  he  is  contradicted  as  to  some  of  the  material 
facts  contained  in  his  statement,  and  that  there  is  a  want  of 
corroboration  as  to  some  others,  if  such  want  of  corrobora- 
tion in  fact  exist,  and  the  evidence  of  such  corroboration  is 
reasonably  attainable.  7.  The  jury  need  not  necessarily  in- 
fer that  defendant  is  guilty,  although  he  may  have  offered 
Cole  Redman  .$100  to  swear  falsely,  if  they  believe  that  he 
was  influenced  by  the  fear  of  being  unjustly  convicted.  The 
defendant  was  convicted  and  sentenced  to  imprisonment 
for  life. 

J.  D.  Gardner,  for  appellant. — The  court  erred  in  admit- 
ting the  evidence  of  Roberts,  as  to  what  Redman  swore  on. 
the  preliminary  examination.  Such  testimony  is  inadmissi- 
ble except  v/here  the  witness  is  dead. — Diipree  v.  The  State, 
33  Ala.  380 ;  Tharp  v.  The  Slate,  15  Ala.  749,  citing  5  Ran. 
701,  5  Hill  (N.  Y.)  295.  But  Redman  being  jointly  indicted 
with  appellant  was  disqualified  as  a  witness.  The  testimony 
of  Redman's  father  was  irrelevant  and  ought  to  have  been 
excluded.  The  defense  should  have  been  permitted  to  prove 
the  threats  made  by  Redman  against  Colquitt.  The  testi- 
mony which  convicted  defendant  was  purely  circumstantial. 
Many  other  questions  are  presented,  but  not  argued,  as  it  is 
thought  unnecessary. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — The 
evidence  of  Jacob  Redman  was  admissible  to  show  the  mo- 
tive for  killing  Dr.  Colquitt.  Appellant  had  filed  a  bill 
seeking  a  divorce  from  his  wife,  and  testimony  which  would 
show  that  he  wished  to  marry  another  woman,  would  be  the 
strongest  kind  of  evidence,  to  prove  a  desire  to  get  rid  of  his 
wife.  Any  proof  tending  to  show  this  desire  was  admissible 
and  would  tend  to  show  a  reason  for  appellant's  antagonism 
to  Dr.  Colquitt,  whose  testimony  and  exertions  seem  to  have 
been  an  insuperable  obstacle  in  his  way.  Proof  of  a  desire 
to  get  rid  of  his  wife  was  certainly  admissible,  and  the  fact 
that  he  wished  to  do  so  to  marry  another  woman,  is  even 
stronger  evidence,  for  if  he  had  simply  desire<l  to  get  rid  of 
an  unworthy  wife,  the  efforts  of  her  friends  to  prevent  him 
from  doing  so,  would  not  in  all  probability  have  excited  in 
him  that  malicious  feeling  which  prompts  murder  ;  but  if  the 
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desire  to  get  rid  of  his  wife  originated  in  those  lustful 
passions,  which  are  against  the  law  of  God  and  man,  the 
jury  might  infer  that  the  same  yielding  to  criminal  passion 
had  planned  the  assassination  of  Dr.  Colquitt,  especially 
when  yielding  to  one  seemed  to  furnish  the  means  of  grati- 
fying the  other.  The  judgment  of  the  court  pronouncing 
Redman  insane,  and  the  subsequent  arraignment  and  trial  of 
defendant  worked  a  severance  of  their  cases,  and  Redman 
was  a  competent  witness  against  Marler. — 1  Wh.  Am.  Or. 
•Law,  783.  When  a  witness  who  has  testified  on  a  former 
trial  has  died,  become  insane,  or  physically  disabled,  his  for- 
mer testimony  may  be  proven  on  a  subsequent  trial,  in  crim- 
inal, as  well  as  in  civil  cases. — 2  G.  &  J.  54 ;  6  C.  &.  P.  116; 
4  Eng.  C.  L.  145;  lb.  147;  1  Wh.  on  Ev.  179;  17  Ala.  354; 
1  Gr.  on  Ev.  163 ;  1  Starkie  on  Ev.  262.  Roberts'  evidence 
was  sufficiently  full.— 17  Ala.  354  ;  17  Vt.  658  ;  10  Humph. 
479.  The  other  exceptions  to  evidence  do  not  present  ques- 
tions which  will  authorize  this  court  to  reverse. — 47  Ala.  370; 
(53  Ala.  178.  The  charge  of  the  court  was  most  favorable  to 
the  defendant,  in  requiring  the  jury  to  believe  that  all  of 
Redman's  testimony  was  true,  which  was  unnecessary.  It  is 
only  necessary  that  the  testimony  of  an  accomplice  should 
be  corroborated  by  evidence  tending  to  connect  defendant 
with  the  commission  of  the -offense.— Code  of  1876,  §  4395; 
40  Ala.  634.  These  authorities  show  the  incorrectness  of 
the  third  and  fourth  charges.  The  second  charge  was  wrong 
in  requiring  proof  of  a  positive  agreement  of  conspiracy. 
1  Brick.  Dig.  p.  451,  §  53.  The  6th  charge  is  meaningless. 
The  7th  charge  would  have  required  explanation.  It  was 
the  duty  of  the  jury  to  look  at  the  whole  evidence,  and  the 
remark  referred  to  in  the  first  charge,  was  part  of  a  conver- 
sation and  could  not  be  withdrawn  from  them. 

SOMERVILLE,  J.— The  main  question  presented  for  our 
consideration  in  this  case,  is  the  admissibility  of  the  witness 
Roberts'  testimony  as  to  what  one  Redman  had  previously 
sworn  on  the  preliminary  investigation  before  the  committing 
magistrate.  Redman  had  there  testified  for  the  State,  under 
the  sanction  of  an  oath,  subject  to  a  full  cross-examination 
by  the  defendant.  Before  the  trial  in  the  Circuit  Court,  in 
which  he  was  jointly  indicted  with  the  appellant,  Marler,  he 
became  insane,  and  was  so  pronounced  by  the  verdict  of  a 
jury  and  the  judgment  of  the  court,  after  which  a  severance 
of  the  case  was  granted.  The  court  admitted  the  substance 
of  Redman's  testimony,  as  given  before  the  magistrate,  to  be 
proved,  to  which  an  exception  was  taken,  and  this  ruling  of 
the  Circuit  Judge  is  assigned  as  error. 
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The  general  rules  of  evidence  at  common  law,  subject  to 
few  exceptions,  are  the  same  in  civil  and  criminal  cases,  be- 
ing more  liberal,  at  least  in  some  instances,  in  the  latter  than 
the  former.  Dying  declarations,  for  example,  are  never  ad- 
missible in  civil  cases,  but  only  in  charges  of  homicide.  It 
is  manifest,  indeed,  that  the  danger  of  perjury  is  not  usually 
so  great  iu  matters  of  crime,  which  government  and  society 
are  chiefly  interested  in  punishing,  as  in  those  cases  involv- 
ing large  pecuniary  interests,  as  the  experience  of  mankind 
has  taught  in  all  countries  where  nuncupative  wills  have  been 
allowed.— 2  Best  Ev.  §  505. 

It  is  now  established  beyond  disputation  that,  where  a  wit- 
ness has  testified  under  oath,  in  a  judicial  proceeding,  in 
which  an  adverse  litigant  was  a  part}',  and  was  subject  to 
cross-examination,  the  testimony  so  given  is  admissible,  after 
the  decease  of  the  witness,  in  any  subsequent  suit  betAveen 
the  same  parties.— 1  Greenl.  Ev.  163 ;   2  Best  Ev.  §496; 

1  Phil.  Ev.  (C.  H.  &  E.)  389,  note  /  2  Euss.  Cr.  683.  And  in 
Horton  v.  State,  53  Ala.  488,  this  principle  was  declared  "ap- 
plicable alike  to  civil  and  criminal  cases,"  and  this  court,  on 
the  strength  of  it,  sustained  the  admission  of  the  testimony 
of  a  deceased  witness,  taken  down  by  a  committing  magis- 
trate on  preliminary  investigation,  when  introduced  on  trial 
under  indictment  in  the  Circuit- Court. 

Such  testimony  is  not  liable  to  the  objections  ordinarily 
urged  against  hearsay  or  derivative  evidence,  for  it  was  de- 
livered under  the  sanction  of  an  oath,  and  the  adverse  party 
has  had,  or  might  have  had,  the  full  benefit  of  a  cross-exam- 
ination.— 1  Stark.  Ev.  42.  It  is,  therefore,  admitted  rather 
upon  the  principle  of  necessity,  than  of  expediency,  so  as  to 
prevent  the  defeat  of  the  ends  of  justice  "  The  admission 
of  such  evidence,"  says  Mr.  Wharton,  "  is  based  upon  the 
fact  that  the  party  against  whom  the  evidence  is  offered, 
having  had  the  power  to  cross-examine  at  the  forroer  trial, 
and  the  parties  and  issues  being  the  same,  the  second  suit  is 
virtually  a  continuation  of  the  firsts — Law  of  Ev.  §  177. 

We  are  of  opinion  that  the  reason  of  the  rule  applies,  with 
unanswerable  force,  to  all  cases  where  the  witness  has  be- 
come insane.     As  said  by  Lord  Kenyon,  in  Rex  v.  Eriswell, 

2  Durnf.  &  E.  386  (3  T.  R.  707),  he  is,  to  all  intents  and  pur- 
poses, to  be  considered  "in  the  same  state  as  if  he  were 
dead"  And  though  the  question  was  left  undecided  in  that 
case,  Buller,  J.,  concurring  with  Lord  Kenyon,  regarded  the 
party  "as  dead,  he  being  in  such  a  state  as  to  render  it  im- 
possible to  examine  him." — lb.  391. 

A  case,  however,  clearly  in  point  is  that  of  Begina  v.  Mar- 
shall, Car.  &  Mar.  Rep.  147.     It  was  there  held  that  where  a 
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witness  was  actiially  insane  at  the  time  of  the  trial  on  indict- 
ment, his  deposition,  taken  before  the  committing  magistrate, 
could  be  read  the  same  as  if  he  were  dad,  although  the 
insanity  be  but  temporary ;  but  not  where  the  witness  was 
suffering  from  delirium  through  injuries  produced  by  a  blow 
on  the  head,  if  his  physician  was  of  opinion  he  would  re- 
cover. In  Rex  V.  Hogg,  6  Car.  &  P.  176,  where  a  prosecutor, 
in  a  case  of  felony,  was  bed-ridden,  and  there  was  no  proba- 
bility that  she  would  ever  be  able  to  leave  her  home,  her 
deposition  taken  before  the  magistrate  was  held  admissible 
in  the  same  manner  as  if  she  were  dead.  In  the  Earl  of 
Strafford's  case  it  was  adjudged,  "  that  where  witnesses  could 
not  be  procured  to  testify  viva  voce,  by  reason  of  sickness, 
&c.,  then  their  depositions  might  be  read,  for  or  against  the 
prisoner,  but  not  when  they  might  have  been  produced  in 
person."— 2  Hawk.  PL  Cr.  ch.  46,  s.  20. 

There  seems  to  be  no  difference  of  opinion  on  this  ques- 
tion among  the  best  text-writers.  Mr.  Greenleaf  asserts  that 
such  evidence  is  admissible,  "if  the  witness,  though  not  dead, 
is  out  of  the  jurisdiction,  or  cannot  be  found  after  diligent 
search,  or  is  insane,  or  sick  and  unable  to  testify,  or  has  been 
summoned,  but  appears  to  have  been  kept  away  by  the  ad- 
verse party."  Mr.  Wharton  takes  the  same  view,  thinking  the 
rule  applies  "  when,  from  the  nature  of  the  illness  or  infirm- 
ity, no  reasonable  hope  remains  that  the  witness  will  be  able 
to  appear  in  court  on  any  future  occasion,"  and  he  adds : 
"  Menial  iticapacity,  from  whatever  cause,  is  a  sufiicient  in- 
ducement. It  has  been  said,  that  if  the  insanity  is  tempo- 
rary, the  true  course  is  to  continue  the  case  until  the  witness 
recovers ;  but  the  contrary  view  has  been  expressed  hy  an 
English  court,  and  there  are  some  classes  of  cases  (e.  g.  crim- 
inal of  high  grade)  in  which  such  a  continuance  cannot  in 
law  be  granted,  and  others  in  which  the  inconveniences  would 
be  so  great  as  to  amount  to  an  obstruction  of  justice." 

The  annotator  of  Phillips  on  Evidence  approves  the  appli- 
cation of  the  principle  in  question  to  cases  where  the  witness 
has  become  insane,  and  others  of  like  character,  and  arrives 
at  the  conclusion  that  "those  [cases i  which  have  come  near- 
est to  the  liberal  principle  on  which  secondary  evidence  is 
generally  received,  are  less  anomalous,  and  therefore  more 
scientific  than  the  narrower  decisions."—!  Phil.  Ev.  (C.  &  H. 
and  E.'s  notes),  393. 

Mr.  Justice  Cheves,  in  Drayton  v.  Wells,  1  Nott  and  McCord, 
409,  says  :  "  The  books  enumerate  four  cases  only  in  which 
the  testimonj'  of  a  witness,  who  has  been  examined  in  a  for- 
mer trial,  between  the  same  parties,  and  where  the  point  in 
issue  is  the  same,  may  be  given  in   evidence,  on  a  second 
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trial,  from  the  mouths  of  other  witnesses,  who  heard  him  give 
evidence  :  1st.  AVhen  the  witness  is  dead ;  2nd.  Wliere  he  is 
insane ;  3rd.  Where  he  is  beyond  seas ;  4th.  Where  the 
court  was  satisfied  that  the  witness  had  been  kept  away  by  the 
contrivance  of  the  opposite  party." 

In  Emig  v.  Diehl,  76  Penn.  St.  359,  the  rule  as  enunciated 
by  Mr.  Greenleaf  is  endorsed  by  Sharswood,  J.,  and  was 
appUed  to  one  in  such  a  state  of  senility  as  to  have  lost  his 
memory,  all  of  the  seven  judges  concurring  on  this  particular 
point. 

In  Rogers  v.  Raborg,  2  Gill  and  J.  54,  the  Supreme  Court  of 
Maryland  admitted  the  deposition  of  a  paralytic,  who,  though 
regularly  summoned  as  a  witness,  was  unable  to  leave  his 
home,  or  speak  so  as  to  be  understood.  The  court  declared 
the  evidence  admissible  on  the  ground  of  necessity,  the  wit- 
ness being  the  same  as  if  he  were  dead. 

The  courts  of  Louisiana  have  gone  so  far  as  to  admit  such 
testimony  in  the  case  of  the  temporary  sickness  of  a  witness. 
In  Miller  v.  Russell,  7  Mart.  Rep.  266,  where  a  witness  had 
been  examined  and  notes  of  his  testimony  carefully  taken, 
the  court  said  :  '"  To  have  examined  him  again,  laboring  un- 
der disease,  would  have  afibrded  no  better  evidbuce,  perhaps 
not  so  clear,  as  that  which  had  been  obtained  from  him  on  the 
former  trial."  But  as  Lord  Ellenborough  suggested  in  Har- 
rison V.  Blades,  3  Camp.  458,  in  such  cases,  it  should  appear 
that  the  sickness  is  of  a  character  imposing  permanent  ina- 
bility, as,  otherwise,  there  would  be  very  many  sudden  indis- 
positions and  recoveries. 

In  Kendiick  v.  State,  10  Hump.  479,  the  Supreme  Court 
of  Tennessee  indorsed  the  principle  admitting  the  testimony 
of  a  deceased  witness  given  in  a  former  trial,  and  declared 
the  maintenance  of  the  rule,  in  criminal  cases,  to  be  of  far 
greater  importance  to  the  lives  and  liberty  of  defendants  than 
of  mere  justice  to  the  State. 

This  court,  in  Long  v.  Davis,  18  Ala.  801,  admitted  the 
deposition  of  a  witness,  taken  in  a  former  suit,  after  his 
removal  frora  the  State,  in  a  subsequent  suit  between  the  par- 
ties. Chiltom,  J.  said  :  "  We  think  the  more  liberal  doctrine 
which  allows  a  permanent  absence  from  the  jurisdiction  as 
an  excuse,  is  more  consonant  with  the  legal  analogies,  and  is 
sustained  by  the  preponderance  of  authority." 

It  has  been  held  by  some  of  the  courts,  including  those  of 
New  York  and  Virginia,  that  no  evidence  of  this  character, 
save  that  only  of  deceased  witnesses,  is  admissible  in  criminal 
cases,  but  this  view,  we  believe,  is  opposed  to  both  the  weight 
of  reason  and  the  preponderance  of  authority.  Whether 
originating  la  necessity  or  based  on  expediency,  the  purpose 
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of  the  rule  is  to  prevent  the  defeat  of  justice  ;  and  tested  by 
this  principle,  there  is  no  real  or  practical  difference  between 
the  death  of  the  mind  and  the  death  of  the  body.  If  a  man's 
reason  be  utterly  dethroned,  it  were  all  one,  in  the  eye  of  the 
law,  so  far  as  regards  hiS  capacity  to  testify,  that  his  body 
were  in  the  grave. 

It  is  very  clear  that  such  evidence  is  no  more  a  violation  of 
the  constitutional  right  of  every  citizen  to  be  confronted  by 
his  witnesses,  than  the  admission  of  dying  declarations,  and 
in  fact,  much  less  so,  as  the  defendant  has  once  exercised 
this  right,  and  had  an  opportunity  to  elicit  the  truth  by  cross- 
examination. — Kendrick  v.  State,  10  Hump.  479  ;  Com.  v.  liich- 
ards,  18  Pick.  E.  437  ;  Oreen  v.  State,  M.  S.  Dec.  T.  1880. 

And  while  some  of  the  cases  follow  the  old  rule  first  sug- 
gested, we  believe,  by  a  dictum  of  LordKenyon  (4  T.  R.  290), 
that  the  very  language  of  the  witness — ipsissimis  verbis — must 
be  given,  the  well  settled  opinion  now  obtains  that  the  pre- 
cise words  need  not  be  repeated  on  the  second  trial,  but 
only  the  substance  of  the  testimonv  given  in  the  former  trial. 
1  Greenl.  §  165  ;  Wharton  Am.  Or.  L.  §  667 ;  State  v.  Hook,  17 
Vt.  659  ;  Kendrick  v.  State,  10  Hump.  479. 

The  rulings  of  the  Circuit  Court  were  without  ej.ror  in 
admitting  the  secondary  testimony,  given  by  Roberts,  as  to 
what  Redman  had  testified  before  the  committing  magistrate. 

The  record  proceedings  establishing  the  insanity  of  Red- 
man were  designed  under  the  statute  to  be  pro  hac  vice  merely. 
They  were  improperlyfadmitted  in  evidence  in  this  case,  as 
defendant  was  no  party  to  them,  nor  in  any  manner  bound  by 
them.  They  were  entirely  unlike  an  ordinary  inquisition  of 
lunacy,  which  is  analagous  to  a  proceeding  in  rem.  being 
made  on  behalf  of  the  public,  so  that  no  one  can  strictly  be 
said  to  be  a  stranger  to  it. — 1  Greenl.  Ev.  556 ;  Code  (1876), 
§  1488.  The  insanity  of  Redman  could  be  proved  by  any 
competent  evidence  satisfactory  to  the  mind  of  the  court. 

The  action  of  the  Circuit  Court  created  a  severance  in  the 
cases  of  the  two  defendants,  who  were  jointly  indicted,  and 
either  was  then  a  competent  witness  for  or  against  the  other. 
Code,  (1876),  §  4892  ;  Clark's  Man.  Cr.  L.  §  2402 ;  Whart.  Cr. 
Ev.  §  439. 

There  was  no  error  in  excluding  the  question  propounded 
to  the  witness  Holmes,  whether  he  had  not  heard  deceased 
make  remarks  derogatory  to  the  character  of  Redman's  sis- 
ter. It  was  clearly  irrelevant,  unless  shown  to  have  been 
communicated  to  Redman,  as  a  motive  to  the  homicide  other 
than  the  one  upon  which  the  theory  of  the  prosecution  was 
based.  Nor  is  it  made  to  appear  what  was  the  pertinency  of 
the  interrogatory  propounded  to  Mrs.  Marler,  asking  "  what 
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reason  "  Eedman,  and  his  wife  and  sister,  gave  for  returning 
from  his  father's. 

The  Circuit  Court  erred,  however,  in  giving  the  charge  to 
which  exception  was  taken.  In  order  to  authorize  the  con- 
viction of  a  elefendant  for  felon'y  on  the  testimony  of  an 
accomplice,  it  is  true  that  his  testimony  need  not  be  corrob- 
orated in  every  particular.  But  it  is  not  sufl&cient  if  it  merely 
be  so  confirmed  as  to  convince  the  jury  it  is  true.  It  must 
be  "  corroborated  by  other  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  offense."  'i  he  statute 
does  not  permit  a  jury  to  be  convinced  by  any  other  kind  of 
corroboration. — Code  (1(S76),  §  4895  ;  Smith  v.  State,  59  Ala. 
104. 

It  was  error,  also,  to  exclude  the  evidence  that  Eedman , 
had  made  threats  against  the  deceased  for  talking  about  his 
sister.  This  would  tend  to  prove  that  his  conduct  in  killing 
deceased  was  dictated  by  Ids  own  personal  malice,  independ- 
ently of  the  instigation  of  the  appellant,  Marler,  and  to  this 
extent  suggested  a  possible  hypothesis  inconsistent  with  his 
own  statement. 

The  first  charge  requested  by  the  appellant,  and  refused  by 
the  court,  should  have  been  given.  The  jury  had  no  right  to 
consider  the  merits  of  the  divorce  suit,  but  only  the  fact  of 
its  pendency  and  the  motive  of  its  prosecution.  Nor  did 
defendant's  failure  to  deny  to  Gilchrist  that  "  his  wife  was  a 
good  woman"  affect  the  question  of  his  guilt  or  innocence. 

A  conspiracy  to  commit  a  crime  can  be  established  as  well 
by  circumstantial  as  by  direct  evidence.  It  is  not  necessary 
to  prove  a  "  positive  agreement,"  as  asserted  by  the  second 
charge,  nor  to  establish  it  "  outside  and  independent  "  of  the 
testimony  of  an  accomplice.  If  the  testimony  of  the  accom- 
plice is  satisfactorily  corroborated  so  far  as  his  statement 
connects  the  defendant  with  the  commission  of  the  offense, 
it  is  a  sufficient  conformity  to  the  statute.  The  second,  third 
and  fourth  charges  were  properly  refused. 

The  State  was  permitted  to  prove  by  Jacob  Redman, 
against  objection,  the  fact  that  the  prisoner,  Marler,  stated 
to  him  that  "  he  was  tired  of  his  wife,  and  intended  to  get  a 
divorce  from  her,  and  he  [Marler]  wanted  his  [Redman's] 
permission  to  marry  his  daughter."  This  was  competent,  we 
think,  to  prove  motive.  The  deceased.  Dr.  Colquitt,  was  an 
important  witness  in  the  divorce  suit  instituted  by  Marler 
against  his  wife.  The  evidence  tended  to  show  that  Marler's 
imputed  purpose,  in  his  alleged  complicity  in  the  killing,  was 
to  get  rid  of  deceased  as  an  obstacle  to  his  success  in  obtain- 
ing such  divorce.  This  motive,  if  in  fact  it  existed,  was  ma- 
terial to  strengthen  the  probability  of  his  guilt.  If  he 
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wished  to  marry  Redman's  daughter,  this  might  intensify  the 
desire  for  a  divorce,  and  this  again  tend  to  quicken  eagerness 
to  destroy  the  witness.  For  this  reason  the  evidence  in  ques- 
tion was  admissible,  and  the  fifth  charge  requested  by  appel- 
lant was  properly  refused. 

The  sixth  charge  invaded  the  province  of  the  jury,  in 
assuming  the  right  of  the  court  to  charge  the  jury  that  they 
"  must  "  look  to  certain  facts,  as  evidence  to  influence  their 
verdict ;  and  the  seventh  was  not  supported  by  the  evidence, 
and  being  abstract,  it  was  not  error  to  refuse  it. 

There  are  several  other  minor  exceptions  to  the  admission 
of  evidence,  not  necessary  to  be  noticed,  as  they  are  not 
likely  to  arise  again  in  a  new  trial. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
case  remanded.  And,  in  the  mean  while,  let  the  prisoner  be 
retained  in  custody  until  discharged  by  due  course  of  law. 


Ingrain  v.  The  State  of  Alabama. 

Indictment  for  Murder. 

1.  Dying  declarations,  made  in  answer  to  questions  ;  admissible. — On  the  trial 
of  one  charged  with  murder,  a  declaration  made  by  deceased  as  to  the  cause 
and  circumstances  of  his  death,  while  under  conviction  of  impending  dissolu- 
tion, although  part  of  it  was  in  reply  to  questions  asked  him,  is  admissible. 

2.  Cross-examination,  conduct  of,  largely  in  the  discretion  of  the  court. — There 
is  uo  uniform  rule  governing  the  cross-examination  of  witnesses,  but  it  rests 
largely  in  the  discretion  of  the  court,  greater  liberty  being  permissible  when 
the  witness  shows  partisanship,  than  when  he  evinces  impartiality  ;  and  it 
must  be  a  strong  case  to  justify  a  reversal  for  too  great  latitude  allowed  in 
Buch  examination. 

3.  Character ;  tohat  to  he  considered  in  estimaibvj. — The  shadings,  as  well  as 
the  brighter  hues,  are  to  be  considered  in  making  up  the  estimate  of  character 
and  reputation  ;  and,  when  a  witness  had  testified  that  he  knew  the  character 
of  the  accused  for  peace  and  quietude,  and  that  it  was  good,  it  is  not  error  to 
allow  him  to  be  asked,  on  cross-examination,  if  he  had  not  been  informed  that 
the  defendant  had  "killed  a  man  in  the  State  of  Georgia,"  and  his  answer  was 
admissible  in  evidence. 

4.  Self-defense;  doctrine  as  to,  stated. — A  charge  which  asserts  that  the 
necessity  of  self-defense,  which  justifies  the  taking  of  human  life,  must  be 
present,  imperious,  and  impending,  or  so  appear  to  the  defendant,  is  free 
from  error. 

5.  Same;  what  necessary  to  make  out  justifiable  homicide  in  self-defense. 
Charges  which  declare  that,  "to  make  out.  a  case  of  justifiable  homicide  com- 
mitted in  self-defense,"  the  evidence  must  show  that  the  difficulty  was  not 
provoked  or  encouraged  by  the  defendant ;  that  he  was,  or  appeared  to  be,  so 
menaced  at  the  time,  as  to  create  a  reasonable  apprehension  of  danger  to  his 
life,  or  grevious  bodily  harm,  and  that  there  was  no  other  reasonable  mode  of 
escape  from  such  impending  evil,  are  proper. 
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6.  Same;  charge  which  ignores  duly  of  escnping  from  difficuUy,  in  establishing / 
erroneous. — Ou  a  trial  for  murder,  whea  the  accused  relies  ou  self-defense  to 
jnstify  the  killing,  charges  which  assert  the  right  of  the  defendant  to  kill  the 
deceased,  if  it  reasonably  appeared  to  him  tliat  the  deceased  intended  to  tuke 
his  life,  or  inflict  on  him  great  bodily  harm,  but  which  ignore  the  fact,  or 
principle,  that,  to  establish  this  defense,  there  mnst  have  been  no  other  safe 
mode  of  escape  open  to  defendant,  are  properly  refused. 

Appeal  from  Talladega  Circuit  Court. 

Tried  bef.^re  Hon.  L.  F.  Box. 

Thomas  Ingram,  the  appellant,  was  indicted  at  the  spring 
term,  1877,  of  the  Circuit  Court  of  Talladega  county,  for  the 
murder  of  Jack  Coleman.  On  the  trial  the  only  eye-witness 
of  the  homicide,  D.  D.  McDonald,  testified  that  in  the  after- 
noon of  October  19,  1876,  about  a  half  hour  before  sundown, 
he  was  going  from  his  shop  iu  Childersburg,  Ala.,  to  Sheely's 
store,  and  while  walking  across  the  open  square,  he  saw 
Thomas  Ingram,  a  white  man,  and  Jack  Coleman,  a  colored 
man,  walking  side  by  side,  across  the  square.  They  crossed 
his  path  about  ten  steps  in  front  of  him,  going  in  the  direc- 
tion of  Green's  store,  which  was  in  the  s  )uth-eastern  part  of 
the  square,  and  were  engaged  in  conversation.  Coleman  was 
talking  in  an  excited  manner,  but  the  witness  could  not  hear 
what  they  said  until  immediately  after  they  crossed  his  path, 
then  he  heard  Ingram  say  to  Coleman,  "do  not  cut  me  with 
that  knife."  At  this  moment  they  "halted,  made  a  half 
wheel,  and  stood  face  to  face,"  and,  as  they  were  turning,  In- 
gram, who  had  a  shot  gun  on  his  shoulder,  said  to  Coleman, 
"if  you  cut  me,  or  try  to  cut  me,  I  will  shoot  you."  Witness 
then  looked  at  Coleman,  and  saw  that  his  hands  were  down- 
ward, his  left  hand  by  his  side,  and  an  open  knife,  with  a 
blade  about  three  inches  long,  in  his  right  hand.  Ingram 
and  Coleman  were  as  near  to  each  other  as  they  could  stand, 
witness  being  about  ten  paces  away.  Coleman  had  the  open 
knife  iu  his  right  hand,  which  was  downward,  and  drawn 
backward  in  striking  position,  far  enough  for  witness  to  see  the 
full  length  of  the  knife-blade.  As  Ingram  said  "do  not  cut  me," 
he  stepped  slightly  backward,  took  His  gun  off  his  shoulder, 
held  the  muzzle  of  it  close  to  Coleman's  breast  and  fired,  the 
shot  taking  effect  on  the  left  side  of  his  breast,  and  he  tell 
immediately,  and  died  about  a  week  afterwards;  The  gun 
which  Ingram  used  belonged  to  J.  B.  Green,  to  whose  store 
Ingram  went  immediately  after  the  shooting,  and  witness 
went  on  to  Sheely's  store.  Jos.  H.  Keith  heard  the  report  of 
the  gun,  and,  in  a  minute  or  two  afterwards,  saw  Coleman 
lying  on  the  ground.  The  shot  entered  his  left  breast,  above 
the  heart,  and  ranged  inward,  upward,  and  backward,  making 
a  hole  large  enough  for  the  witness  to  insert  three  of  his 
fingers.     Coleman  said  he  was  going  to  die.     The  State  then. 
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asked  the  witness  "what  Coleman  said  about  being  shot,  and 
who  shot  him."  The  defendant  objected  to  the  witness' 
testifying  to  Coleman's  declaration,  the  court  overruled  the 
objection,  and  defendant  excepted.  The  witness  then  stated, 
that  Jack  Keith  asked  Coleman  if  he  had  drawn  his  knife  on 
Ingram,  and  that  in  reply  to  this  question,  Coleman  said, 
that  he  did  not  draw  his  knife  on  him,  and  that  "Ingram 
had  shot  him  for  nothing."  According  to  the  testimony  of 
Lewis  Taylor,  a  few  moments  before  Coleman  was  shot,  he 
was  sitting  with  witness  and  others  on  the  steps  of  the 
verandah  of  a  house  where  a  justice's  court  had  been  held 
that  day,  and  was  whittling  with  his  knife  ;  that  while  there, 
Ingram  came  by  and  said  he  wanted  to  talk  to  Coleman,  or 
have  a  word  with  him,  and  requested  Coleman  to  go  with 
him.  They  walked  off  together,  and  a  few  minutes  after- 
wards witness  heard  the  report  of  the  gun,  and  went  to  the 
place  it  proceeded  from,  and  found  Coleman  had  been  shot. 
On  cross-examiuation,  counsel  proposed  to  show  by  witness, 
"that  on  the  day  of  the  shootiog,  immediately  after  the  shoot- 
ing, that  fifteen  or  twenty  colored  men  marched  in  procession 
in  Childersburg,  and  made  demonstrations  of  hostility."  The 
State  objected  to  this  evidence,  because  the  facts  proposed 
to  be  proved,  occurred  after  the  shooting.  The  court  sus- 
tained the  objection.  Counsel  for  defense  stated,  that  the 
evidence  was  offered  in  connection  with  other  evidence  to  be 
offered,  that  in  the  forenoon  of  the  same  day,  fifteen  or 
twenty  colored  men  had  marched  in  procession  in  Childers- 
burg, and  made  demonstrations  of  hostility.  The  State 
renewed  the  objection  to  this  evidence,  the  court  sustained 
the  objection,  and  defendant  excepted.  The  evidence  of  J. 
B.  Green,  who  was  called  for  the  defendant,  showed  that 
Ingram,  who  resided  on  witness'  farm,  had  used  the  gun  with 
which  he  had  killed  Coleman,  for  the  purpose  of  guarding 
five  colored  persons,  who  were  in  custody,  charged  with  steal- 
ing cotton  ;  that  at  the  time  of  the  shooting,  Ingram  wore  a 
coat  which  he  had  bought  from  the  witness  about  a  week 
before,  and  when,  about  ten  minutes  after  the  shooting,  he 
came  to  witness'  store  and  delivered  the  gun,  there  was  a  cut 
or  hole  in  the  breast  of  the  coat ;  that  he  was  acquainted 
with  the  general  character  of  the  defendant  in  the  neighbor- 
hood of  Childersburg  for  peace  and  quietude,  at  and  before 
the  time,  and  that  his  character  was  good.  Counsel  for  the 
State  asked  the  witness,  on  cross-examination,  "if  he  had  not 
been  informed  that  defendant  had  killed  a  man  in  the  State 
of  Georgia."  The  defendant  objected  to  this  question,  but 
the  court  overruled  the  objection,  and  defendant  excepted. 
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The   witness  answered,  that   he   "had  been  informed   that 
defendant  had  killed  a  man  in  the  State  of  Georgia." 

Joshua  Oden  testified  that  on  the  day  of  the  killing,  Ingram 
and  another  person  had,  at  his  request,  gone  with  him  and 
arrested  some  colored  people,  who  were  charged  with  steal- 
ing cotton.  These  people  were  placed  in  Ingram's  custody 
as  guard,  by  the  justice  before  whom  the  charge  against  them 
was  investigated ;  Ingram  had  a  gun  with  him  while  acting 
as  guard,  and  after  the  trial  he  came  to  the  witness'  house, 
and,  after  a  few  minutes  conversation,  started  off  saying  that 
he  was  going  to  Green's  store  to  give  him  his  gun.  In  a  few 
minutes  he  heard  the  report  of  the  gun,  and  went  to  where  it 
was  fired  and  found  that  Coleman  had  been  shot.  The 
defendant  proposed  to  prove  by  this  witness  that  at  the  time 
Jack  Coleman  was  killed,  he  was  employed  by  the  witness  as 
a  laborer,  and  that  he  knew  no  reason  why  he  was  absent 
from  his  work  in  Childersburg.  The  State  objected  to  this 
evidence,  the  court  sustained  the  objection,  and  defendant 
excepted. 

The  court  charged  tbe  jury,  that  "the  necessity  of  self- 
defense  which  will  justify  the  taking  of  human  life  must  be. 
present,  imperious,  and  impending,  or  so  appear  to  the 
defendant ;  that  to  make  out  a  case  of  justifiable  homicide, 
committed  in  self-defense,  the  evidence  must  show  that  the 
difficulty  was  not  provoked  or  encouraged  by  the  defendant  ; 
that  he  was,  or  appeared  to  be,  so  menaced  at  the  time  as  to 
create  a  reasonable  apprehension  of  danger  to  his  life,  or 
grievous  bodily  harm,  and  that  there  was  no  other  reasonable 
mode  of  escape  from  such  impending  evil." 

The  defendant  excepted  to  these  charges  and  requested 
the  court,  in  writing,  to  charge  the  jury  :  "4.  If  the  jury 
believe,  from  the  evidence,  that  the  deceased  attacked  the 
defendant  in  a  violent  manner,  and  that  the  defendant  be- 
lieved that  the  deceased  intended  to  take  his  life,  or  inflict 
great  bodily  harm  on  him,  the  defendant  had  a  right  to  shoot 
in  self-defense,  and  if  he  killed  the  deceased  in  so  doing,  it 
was  justifiable  and  self-defense.  5.  It  is  not  necessary  that 
the  appearances  should  be  real;  it  is  sufficient  if  the  danger 
be  apparent,  such  as  to  create  in  the  mind  of  a  reasonable 
man,  the  belief  that  it  was  necessary  to  take  tbe  life  of  the 
assailant,  in  order  to  save  his  own  life,  or  prevent  great 
bodily  harm  from  being  done  him,  and  if,  under  such  circum- 
stances, the  defendant  took  the  life  of  the  deceased,  he  is  not 
guilty.  6.  The  law  does  not  require  the  necessity  for  taking 
life  to  be  one  arising  out  of  actual  and  imminent  danger,  in 
order  to  excuse  the  slayer,  but  he  may  act  upon  the  belief 
arising  from  appearances,  which  give  him  reasonable  cause 

YOL.  LXVII. 


1880]  OF  ALABAMA.  71 

[Ingram  v.  The  State.] 

for  it,  that  the  danger  is  imminent,  and  apparent,  although 
he  may  turn  out  to  be  mistaken.  The  guilt  of  the  accused 
must  depend  on  the  circumstances  as  they  appear  to  him, 
and  he  will  not  be  held  responsible  for  a  knowledge  of  the 
facts,  unless  his  ignorance  of  the  facts  arose  from  fault,  or 
negligence,  and  if  the  circumstances  be  such  as  to  create  in 
the  mind  of  a  prudent  man,  the  belief  that  there  was  a 
necessity  to  shoot  the  deceased,  to  save  his  own  life,  or  pre- 
vent great  bodily  harm.'"  The  court  refused  to  give  any  of 
these  charges,  and  the  defendant  separately  excepted  to  each 
refusal  of  each  charge.  The  defendant  was  convicted  of 
manslaughter  in  the  first  degree.  The  action  of  the  court  in 
the  rulings  on  the  evidence,  and  the  giving  and  refusal  of  the 
charges,  are  assigned  as  error. 

John  T.  Heflin,  for  appellant 

H.  0.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  testimony  is  that  the  load,  with  which 
the  gun  was  charged,  entered  the  left  breast  of  the  deceased, 
just  above  the  region  of  the  heart,  inflicting  a  wound,  into 
which  the  witness  testified  he  could  insert  his  three  fingers. 
Deceased  expressed  the  conviction  he  would  die.  We  think 
there  can  be  no  doubt  the  declarations  were  made  under  a 
conviction  of  impending  death.  —Faire  v.  The  State,  58  Ala. 
74,  and  authorities  cited.  Part  of  the  declaration  of  the 
deceased  was  in  reply  to  a  question  asked  him.  This  precise 
question  has  been  several  times  before  the  English  courts, 
and  it  was  ruled  that  the  fact  that  the  declaration  was  made 
in  reply  to  an  inquiry  did  not  render  its  admission  illegal. 
Sharswood's  Russ.  on  Crimes,  3  vol.  262-4 ;  Moore  v.  The 
State,  12  Ala.  764 ;  McHugh  v.  The  State,  31  Ala.  317. 

We  are  unable  to  perceive  any  principle  which  would 
justify  the  admission  of  evidence  that  "immediately  after  the 
shooting,  fifteen  or  twenty  colored  men  marched  in  proces- 
sion in  Childersburg,  and  made  demonstrations  of  hostility." 
This  conld  not  possibly  shed  any  light  on  the  factum  or 
intent  of  a  transaction  then  passed. 

Much  latitude  is  allowed  in  the  cross-examination  of  wit- 
nesses, and  much  must  be  left  to  the  enlightened  discretion 
of  the  court.  No  uniform,  universal  rule  can  be  laid  down. 
Much  wider  liberty  of  cross-examination  is  permissible,  when 
the  witness  betrays  partisanship,  or  partiality,  than  when  he 
narrates  the  facts  with  prompt  indifference,  whether  they 
favor  the  one  side  or  the  other.  Hence,  it  -must  be  a  strong 
case   to  justify  reversal*,  for  too  great  latitude  allowed  in 


72  SUPEEME  COURT  [Dec.  Term, 

[Ingram  v.  The  State,] 

cross-examination. — 1  Greenl.  Ev.  §  449  ;  Stoudenmeyer  v. 
WUliamson,  29  Ala.  558  ;  In  re  Carmichad,  36  Ala.  514.  A 
witness  had  sworn  he  knew  the  general  character  of  the  pris- 
oner for  peace  and  quietude  in  his  neighborhood,  and  that  it 
was  good.  On  cross-examination  he  was  asked  if  he  had  not 
heard  that  the  defendant  had  killed  a  man  in  the  State  of 
Georgia.  He  was  allowed  to  answer  this  question  against 
the  objection  and  exception  of  defendant.  In  1  Best,  on  Ev. 
§  261,  is  the  following  paragraph  :  "In  B.  v.  Wood,  (5  Jurist, 
225),  the  prisoner,  who  was  indicted  for  a  highway  robbery, 
called  a  witness,  w^ho  deposed  to  having  known  him  for  years, 
during  vhich  time  he  had,  as  witness  said,  borne  a  good 
character.  On  cross-examination  it  was  proposed  to  ask  the 
witness  whether  he  had  not  heard  that  the  prisoner  was 
suspected  of  having  committed  a  robbery,  which  had  taken 
place  in  the  neighborhood  some  years  before.  This  was 
objected  to  as  raising  a  collateral  issue  ;  but  Parke,  B.,  over- 
ruled the  objection,  saying,  'The  question  is  not  whether  the 
prisoner  was  guilty  of  that  robbery,  but  whether  he  was  sus- 
pected of  having  been  implicated  in  it.'  A  man's  character 
is  made  up  of  a  number  of  small  circumstances,  of  which  his 
being  suspected  of  misconduct  is  one."  The  question  was 
allowed,  and  the  prisoner  convicted.  We  approve  this  prin- 
ciple and  the  reason  given  for  it,  and  hiild  that  the  Circuit 
Court  did  not  err  in  receiving  this  evidence.  In  estimating 
character,  the  shadings  as  well  as  the  brighter  hues  should 
be  considered.  They  all  go  to  make  up  character — reputa- 
tion— the  estimation  in  which  the  person  is  held.  But  it  is 
only  character,  and  not  the  particulars  or  details  of  inde- 
pendent acts,  which  can  be  inquired  into. 

The  presence  of  deceased  in  Childersburg  on  that  day, 
away  from  the  place  he  was  hired  to  labor,  was,  of  itself,  an 
immaterial  circumstance  in  this  trial. 

In  the  two  charges  given,  the  Circuit  Court  only  followed 
the  law  as  declared  in  many  rulings  of  this  court. — Judge  v. 
The  State,  58  Ala.  406 ;  ^litckell  v.  The  State,  60  Ala.  26 ;  Ex 
parte  Brown,  in  manuscript. 

Charges  numbered  4  and  5  asked,  ignore  entirely  the  ques- 
tion of  any  other  safe  mode  of  escape.  Human  life  is  not 
taken  with  impunity,  if  the  slayer  provoked  the  difficulty,  or 
failed  to  retire  from  it  when  he  could  have  done  so  without 
endangering  his  life,  or  exposing  himself  to  grievous  bodily 
harm.  When  the  accused  stepped  back,  so  as  to  afford  him 
space  to  level  his  gun,  he  had  placed  the  deceased  at  such  a 
disadvantage,  as  that  any  attempt  at  aggression  by  the  latter 
could  have  been  easily  averted.  It  is  not  shown  that  the 
deceased  made  any  movement  forward,  or  attempted  to  do 
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SO ;  nor  is  it  shown  that  he  raised  his  arm  from  its  pendent 
position.  The  only  eje-wituess  of  the  homicide  fails  to  state 
any  thing  of  the  kind.  One  having  a  loaded  gun  pointed  at 
aoother,  who  is  not  advancing,  can  not  be  in  present  imminent 
peril  of  life  or  limb,  even  though  that  other  have  an  open 
knife  in  his  hand.  The  6th  charge  asked  is  involved  and 
calculated  to  mislead,  if,  indeed,  it  is  not  abstract. —  Gross  v. 
The  State,  63  Ala.  40 ;  McNeezer  v.  The  State,  Id. 
Affirmed. 


Vines  v.  The  State  of  Alabama. 

Indictment  for   Peddling  Sewing  Machines  luithout  License. 

1.  Federal  Constitution;  construction  placed  on  by  United  Slates  Supreme  Court 
hinds  all  courts. — The  construction  placed  on  the  provisions  of  the  Federal 
Constitution  by  the  Supreme  Court  of  the  United  States  is  binding  on  all  the 
judicial  tribunals  of  this  country. 

2.  Discrimination  by  State  against  products  of  other  States  prohibited.  — "No  State, 
either  in  the  exercise  of  its  taxing  power,  or  of  its  police  power,  can  discrim- 
inate in  favor  of  its  own  products  and  manufactures,  and  against  the  products 
and  manufactures  of  other  States. 

3.  Statute  exacting  license  for  peddling,  but  exempting  domestic  manufactures, 
unconstitutional.-  The  statute  of  this  State,  (Code  1876,  §  494,  subdivision  8) 
■which  imposes  a  license  tax  on  "peddlers,"  the  amount  of  the  license  being 
regulated  by  their  manner  of  traveling,  and  which  declares  that,  "such  license 
shall  entitle  him  to  peddle  only  in  the  county  where  it  is  taken  out,  but  this 
shall  not  apply  to  any  articles  produced  or  manufactured  in  this  State,"  dis- 
criminates in  favor  of  the  manufactures  and  products  of  this  State,  and  against 
those  introduced  into  it  from  other  States,  and  is  unconstitutional. 

4.  Statute  ;  when  effect  will  be  given,  to  remainder  of,  when  part  held  unconsti- 
tutional.—  When  part  of  a  statute  is  pronounced  unconstitutional,  and  there 
are  other  parts  or  sections  of  it,  which  are  not  dependent  upon,  and  which  are 
separable  from,  and  capable  of  full  execution  without  such  unconstitutional 
portion,  their  validity  is  not  n fleeted. 

5.  Same;  when  whole  statute  fails,  on  account  of  unconstitutional  part. — But, 
if  the  parts  of  a  statute  are  so  materially  connected  and  dependent  as  t,o  war- 
rant the  belief  that  the  legislature  intended  them  as  a  whole,  and  there  is  no 
good  reason  for  believing  it  was  intended  ;  that  if  a  part  should  be  incapable 
of  taking  effect  the  residue  should  stand,  the  whole  statute  must  fail. 

6.  Same;  section  494,  suhdiv.  8,  Code  of  1876,  entire,  and  incapable  of  separa- 
tion.— The  statute  imposing  a  license  tax  on  peddlers  (Code,  §  494,  sub-div.  8) 
is,  in  its  purposes  and  objects,  an  entirety  ;  and  the  attempted  exemption  of 
domestic  manufactures  from  the  tax,  cannot  be  stricken  out  and  the  residue 
of  the  law  preserved  without  imposing  a  tax  on  such  manufactures,  when  the 
legislature  has  not  done  so,  but  has  expressly  relieved  them  from  it. 

Weit  of  Eerok  to  Jefferson  Circuit  Court, 

Tried  before  Hon.  W.  S.  Mudd. 

Appellant  was  indicted  at  the  fall  term,  1879,  of  the  Circuit 
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Court  of  Jeflferson  county.  The  indictment  charged  him 
with  "  engaging  in  or  carrying  on  the  business  or  profession 
of  peddling  sewing  machines,  without  first  having  paid  for 
and  taken  out  a  license  therefor."  No  errors  are  asigned  on 
the  record,  and  the  written  briefs  of  counsel,  which  are  on 
file,  do  not  discuss  the  constitutionality  of  the  statute  re- 
cited in  the  opinion  of  the  court,  but  are  directed  to  defects 
in  the  indictment,  hence,  it  is  unnecessary  to  give  them. 

Hewitt  &  Walker,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — The  appellant  was  indicted  for  ped- 
dling sewing  machines  without  license.  The  statute  (Code  of 
1876,  §  494),  requires  that  licenses  for  certain  occupations 
shall  be  obtained,  and  fixes  the  sum  to  be  paid  for  each 
license.  The  eighth  subdivision  of  the  section  reads  as  fol- 
lows, viz. :  "  For  peddlers  in  a  wagon,  forty  dollars  ;  for  ped- 
dlers on  a  horse,  twenty  dollars  ;  for  peddlers  on  foot,  ten 
dollars.  A  peddler's  license  shall  entitle  him  to  peddle  only 
in  the  county  where  it  is  taken  out ;  but  this  shall  not  apply 
to  any  articles  produced  or  manufactured  in  this  State,  ex- 
cept as  otherwise  provided,"  &c.  The  statute  manifestly 
discriminates  in  favor  of  the  products  or  manufactures  of 
the  State,  and  against  products  or  manufactures  introduced 
into  it  from  other  States,  or  from  foreign  countries.  With- 
out license,  and  of  consequence,  without  being  subjected 
to  penalty,  the  products  or  manufactures  of  this  State  may 
be  carried  about  and  sold  or  exchanged,  while  the  like 
products  or  manufactures  of  other  States,  or  of  other  coun- 
tries may  not  be  without  criminality.  Such  discriminations 
in  favor  of  our  own  citizens,  and  the  products  and  manufac- 
tures of  the  State,  have  been  very  frequent  in  our  revenue 
laws.  That  such  discriminations  could  not  be  made  for  the 
mere  purposes  of  revenue,  as  against  the  citizens  of  other 
States,  or  their  property  here  situate,  was  settled  in  Wiley  v. 
Parmer,  14  Ala.  627.  It  was,  however,  intimated  that  if  the 
object  was  not  taxation,  but  the  regulation  of  the  internal 
police  of  the  State,  such  discriminations  could  be  made  with- 
out ofi'ending  the  national  constitution.  Following  this  inti- 
mation, in  the  subsequent  case  of  Seymour  v.  Stale,  51  Ala. 
52,  a  revenue  law  not  differing  in  substance  from  the  statute 
now  under  consideration  was  pronounced  valid,  free  from  all 
constitutional  objection.  It  was  said  :  "  there  is  one  class  of 
goods  that  the  State  does  not  choose  to  tax  in  this  way ;  that 
is,  goods  manufactured   in  the  State,"  <fec.     "  Has  the  State 
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no  power  to  do  this  ?  May  not  the  State  encourage  manu- 
factures in  its  own  borders,  by  exempting  the  articles  so 
manufactured  from  taxation  for  a  time  or  altogether  ?  This 
is  not  forbidden  by  auy  clause  of  the  constitution  of  the 
United  States,  or  of  the  State,  nor  relinquished  to  the  Fed- 
eral government."  There  can  be  no  doubt  that  the  decision 
was  in  accordance  with  the  prevailing  legislative  policy  of  the 
State,  and  judicial  opinion,  so  far  as  it  had  found  expression. 
More  recent  adjudications  of  the  Supreme  Court  of  the 
United  States,  to  whose  expositions  of  the  National  constitu- 
tion all  judicial  tribunals  mnst  yield  obedience,  have  placed 
it  beyond  controversy  that  a  State  cannot,  either  in  the  ex- 
ercise of  its  taxing  power,  or  of  its  police  powers,  discrimi- 
nate in  favor  of  its  own  products  and  manufactures,  and 
against  the  manufactures  and  products  of  other  States.  The 
case  of  Welton  v.  Stale  of  Missouri,  91  U.  S.  275,  is  not  dis- 
tinguishable from  this  case.  A  statute  of  Missouri  imposed 
a  license  tax  upon  all  persons  peddling  goods,  wares,  and 
merchandise,  not  the  growth,  produce,  or  manufacture  of  the 
State,  excepting  books,  charts,  maps  and  stationery,  from  its 
provisions,  Welton  was  indicted  for  a  violation  of  the  stat- 
ute, by  peddling  sewing  machines,  and  was  convicted.  The 
judgment  of  conviction  was  affirmed  by  the  Supreme  Court 
of  Missouri,  the  court  holding  the  license  was  a  mere  charge 
upon  a  calling  or  occupation  ;  a  calling  or  occupation  limited 
to  the  sale  of  merchandise,  not  the  growth,  product,  or  man- 
ufacture of  the  State.  The  judgment  was  reversed  in  the 
Supreme  Court  of  the  United  States,  and  the  statute  declared 
violative  of  the  clause  of  the  constitution  conferring  on  Con- 
gress the  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States.  The  power  of  a  State  to 
impose  a  law  by  way  of  license  on  pursuits  and  occupations 
within  its  limits  was  admitted.  But,  it  was  said,  "  like  all 
other  powers,  must  be  exercised  in  subordination  to  the  re- 
quirements of  the  Federal  constitution.  Where  the  business 
or  occupation  consists  in  the  sale  of  goods,  the  license  tax 
required  for  its  pursuit  is,  in  effect,  a  tax  upon  the  goods 
themselves.  If  such  a  tax  be  within  the  powers  of  a  State 
to  levy,  it  matters  not  whether  it  be  raised  directly  from  the 
goods,  or  indirectly  from  them  through  the  license  to  the 
dealer  ;  but,  if  such  tax  conflict  with  any  power  vested  in 
Congress  by  the  constitution  of  the  United  States,  it  will  not 
be  any  the  less  invalid  because  enforced  througli  the  form  of 
a  personal  license."  It  was  further  said  the  power  conferred 
upon  Congress  "  is  one  without  limitation  ;  and  to  regulate 
commerce  is  to  prescribe  rules  by  which  it  shall  be  governed; 
that  is,  the  conditions  upon  which  it  shall  be  conducted  ;  to 
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determine  how  far  it  shall  be  free  and  untrammeled,  how 
far  it  shall  be  burdened  by  duties  and  imposts,  and  how  far 
it  shall  be  prohibited."  The  power,  it  was  said  further,  at- 
tended commercial  commodities  upon  their  introduction  into 
a  State,  and  continued  until  they  ceased  to  be  the  subject  of 
discriminating  legislation  by  reason  of  their  foreign  origin. 
In  Blachine  Co.  v.  Gage,  100  U.  S.  679,  the  test  of  the  validity 
of  State  legislation,  like  that  before  us,  is  declared  to  be  the 
question  "  whether  there  is  any  discrimination  in  favor  of 
the  State  or  of  the  citizens  of  the  State  which  enacted  the 
law.  Wherever  there  is  such  discrimination  it  is  fatal."  See, 
also,  Gray  v.  Baltimore,  100  U.  S.  434. 

It  has  been,  however,  suggested,  that  it  is  only  the  exemption 
of  State  products  and  manufactures  which  offends  the  na- 
tional constitution,  and  this  may  be  regarded  as  stricken  out, 
leaving  the  general  words  of  the  statute  of  full  force,  impos- 
ing a  license  upon  all  peddlers,  and  not  distinguishing  be- 
tween them,  because  of  the  origin  of  the  products  or  manu- 
factures in  which  they  deal.  A  part,  or  a  section  of  a  statute 
may  offend  the  constitution,  State  or  National,  and  if  there 
are  other  parts  or  sections,  separable  from,  not  dependent 
upon  it,  capable  of  full  execution  without  it,  their  validity  is 
not  affected. — Ex  parte  Pollard,  40  Ala.  77.  But,  when  the 
parts  of  a  statute  are  so  materially  connected  and  dependent 
as  to  justify  the  belief  that  the  legislature  intended  them  as  a 
whole  ;  and  there  is  an  absence  of  good  reason  for  the  belief, 
that  the  legislature  intended,  if  a  part  was  incapable  of  taking 
effect,  the  residue  should  be  preserved,  the  whole  statute 
must  fail.  The  statute  we  are  considering  speaks  as  an  en- 
tirety in  its  purposes  and  objects,  and.it  is  incapable  of  sepa- 
ration and  severance  without  violation  of  the  legislative  will. 
A  construction  of  the  statute  which  would  subject  to  license 
a  peddler  of  the  products  and  manufactures  of  the  State, 
would  impose  a  tax,  where  the  legislature  has  not  made  the 
imposition,  but  specially  relieved  and  exempted  from  it. 
That  would  be  legislation,  not  construction. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
a  judgment  here  rendered  discharging  the  appellant  from 
custody,  and  from  further  prosecution. 
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Indictment  against  Saloon  Keeper  for  Permitting  Minor  to  Play 
on  Billiard  Table  Connect fd  ivith  Saloon. 

1.  Indictment,  when  defective  because  averments  relate  to  time  when  preferred. 
When  an  indictment  alleges  that,  "  defendant  is  the  owner  or  keeper  of  a 
saloon  in  which  intoxicating  liquors  are  kept  for  sale,  having  a  billiard  table 
connected  therewith,  on  which  the  publico  in  play,  and  knowingly  permitted 
a  minor  to  play  thereon  ;  such  averments  relate  to  the  time  when  the  indict- 
ment was  found,  and  it  is  defective  in  not  charging  these  attendant  facts  and 
circumstances,  which  make  the  act  of  defendant  an  indictable  offense,  to  have 
existed  at  the  time  the  alleged  offense  was  committed. 

2.  "Billiard  table,"  defined  — The  word,  "billiard  table."  as  used  in  the 
statute  (Code,  §  4213),  prohibiting  saloon  keepers  from  permitting  minors  to 
play  thereon,  includes  all  tables,  with  or  without  pockets,  on  which  the  game 
of  billiards  could  be,  and  was  played,  at  the  time  of  its  enactment. 

3.  "Pool  tables  ;"  prohibilion  includes  playing  on. — The  statutory  prohibition 
against  permitting  minors  to  play  on  billiard  tables  includes  the  tables  on 
which  the  game  of  '-pool"  is  now  usually  played,  but  on  which  the  game  of  bil- 
liards was  played  at  the  time  the  statute  was  passed. 

4.  "Game;''  what  prohibited,  for  minors,  on  billiard  table. — The  game  played 
thereon  need  not  be  that  which  is  technically  called  billiards,  but  it  must  be  a 
kindred  game,  which  is  played  with  balls  and  cues,  or  some  substitute  for 
them. 

5.  "  Playing  thereon  ;"  meaning pf,  in  the  statute. — Mere  sport  or  pastime  on 
the  table,  or  even  playing  with  the  balls,  is  not  within  the  statutory  prohibi- 
tion, but  there  must  be  a  game  played,  or  begun  to  be  played,  with  the  balls 
and  cues,  or  some  substitute  therefor,  to  constitute  the  offense  denounced  by 
the  statute. 

6.  "Public  use  of  the  table  ;"  what  necessary  to  constitute  the  offense. — It  is 
not  necessary  that  the  table  should  be  kept  for  pay,  but  to  make  out  the  of- 
fense, it  must  appear  that  the  table  is  such  an  one  as  the  public  are  invited 
and  permitted  to  play  on,  and  a  chargd  which  withdraws  this  question  from 
the  jury,  is  erroneons. 

Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

An  indictment  was  preferred,  at  the  Fall  term,  1880,  of  the 
Circuit  Court  of  Pike  county,  charging  that  "  James  D.  Sikes, 
a  person  who  is  the  owner  or  keeper  of  a  saloon  in  which 
"vinous,  spirituous,  or  other  intoxicating  liquors  are  kept  for 
sale,  having  a  billard  table  connected  therewith,  on  which  the 
public  can  play,  knowingly  permitted  Charley  McCaskill,  a 
minor,  to  play  thereon."  On  the  trial,  it  appeared,  that  de- 
fendant was  the  owner  or  keeper  of  a  saloon,  in  which  intox- 
icating liquors  were  kept  for  sale,  and  that  in  connection  with 
said  saloon  he  kept  a'  table  called  a  billiard  table,  and  an- 
other called  a  "  pool  "  table ;  that  within  twelve  months  be- 


78  ,  SUPEEME  COUET  [Dec.  Term, 

[Sikes  V.  The  State.] 

fore  the  findiug  of  the  indictment  he  knowingly  permitted 
Charley  McCaskill,  a  minor,  to  play  a  game  of  "fifteen  ball 
pool,"  on  his  table  called  a  "  pool  "  table  ;  that  this  table  was 
similar  in  construction  to  the  billiard  table,  except  that  it  had 
six  "  pockets."  That  the  game  was  played  with  cues  and 
balls,  and  by  knocking  the  balls,  which  were  numbered  from 
one  to  fifteen,  into  the  pockets  ;  that  this  table  was  used 
exclusively  for  playing  pool,  and  there  had  never  been  a  game 
of  billiards  played  on  it.  The  billiard  table  had  no  pockets 
and  the  game  of  pool  could  not  be  played  on  it ;  that  said 
minor  did  not  play  a  game  of  any  kind  on  the  table  called 
a  billiard  table  ;  that  the  game  of  billiards  is  quite  difi'ereut 
from  pool ;  is  played  with  not  more  than  four  balls,  and  is 
not  a  substitute  for  it.  It  was  proven  that  formerly  the  game 
of  billiards  was  played  altogether  on  tables  like  that  on  which 
Charley  McCaskill  played,  as  stated  above,  but  that  within 
the  last  four  or  five  years  these  tables  with  pockets  are  not 
used,  in  many  places,  for  the  game  of  billiards  ;  that  billiard 
tables  are  now  made  without  pockets,  and  it  is  no  part  of  the 
game  to  knock  the  balls  into  the  pockets  as  it  was  formerly  ; 
that  where  the  game  is  played  on  a  "  carrom  "  table,  i.  e.  one 
without  pockets,  the  game  is  played  by  causing  the  balls  to 
knock  against  each  other,  and  is  counted  by  rules,  giving  cer- 
tain counts  on  certain  contacts  of  the  balls  ;  but,  that  in  many 
places,  billiards  are  now  played  on  a  table,  like  the  one  called 
a  pool  table  in  this  case.  This  being  all  the  evidence,  the 
court,  at  the  request  of  the  solicitor,  in  writing,  charged  the 
jijry,  "if  they  believed  the  evidence  they  must  find  the  de- 
fendant guilty."  To  the  giving  of  this  charge  defendant 
excepted,  and  requested  the  court  to  give  the  following  writ- 
ten charge :  "If  the  jury  believe  the  evidence  they  must  find 
the  defendant  not  guilty."  This  charge  the  court  refused  to 
give,  and  the  defendant  excepted.  The  defendant  was  con- 
victed and  fined  fifty  dollars.  The  giving,  and  the  refusal  of 
the  charges,  are  assigned  as  error. 

Griffin  &  Wood,  for  appellant. — Appellant  was  indicted 
under  section  4213  of  the  Code.  This  statute  prohibits  pjay- 
ing  billiards,  but  the  minor,  in  this  case  did  not  play  billiards, 
he  played  a  game  of  fifteen  ball  pool,  and  played  on  a  pool 
table.  The  statute  rightly  construed  can  not  be  extended  so 
as  to  authorize  a  conviction  for  playing  pool.  Penal  laws  are 
not  enlarged  by  construction  to  include  cases  not  plainly  with- 
in their  meaning. —  Young  v.  The  State,  53  Ala. ;  1  Binn.  601. 
The  evidence  in  the  case,  however,  failed  to  show  that  the 
table  was  one  on  which  the  public  could  play.  It  was  nec- 
essary to  aver  and  prove  this   fact,  which  was   an  essential 
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ingredient  of  the  offepse.  The  court  should  have  given  the 
charge  requested  by  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — The  of- 
fense denounced  by  the  statute,  is  permitting  minors  to  play 
on  billiard  tables.  Were  it  otherwise  evasion  would  be  easy. 
A  change  of  the  name,  billiards,  and  of  a  few  of  its  charac- 
teristics, would  accomplish  it.  Many  games  could  be  played 
on  a  billiard  table  with  balls  and  cues,  which  would  not  be 
billiards,  as  that  game  is  ordinarily  known.  The  presump- 
tion is,  that  the  legislature  intended  to  prevent  minors  from 
playing  any  game  on  a  billiard  table. — Rodgers  v.  State,  ^6 
Ala.  76.  The  table  on  which  the  minor  played,  in  this  case, 
was  such  a  one  as  the  game  of  billiards  was  formerly  played 
on,  and  such  tables  are  still,  sometimes,  used  for  that  purpose, 
though  generally  tables  without  pockets  are  used.  The 
game  played  was  billiards  within  the  meaning  of  the  statute, 
and  was  only  one  of  the  varieties  of  the  game.  The  ancient 
orthography  of  the  word  was  halyard,  composed  of  ball,  and 
yard,  and  it  means  a  game  played  with  a  ball  and  a  stick. 
The  game  played  in  this  case  answers  more  nearly  to  the 
definition  of  Joilliards,  than  the  one  which  is  played  with 
four  balls. 

STONE,  J. — The  indictment  in  this  case  is  defective.  It 
charges  that  "  James  Sikes,  who  is  the  owner  or  keeper  of  a 
saloon  in  which  vinous,  spirituous,  or  other  intoxicating  liquors 
are  kept  for  sale,  having  a  billiard  table  connected  therewith 
on  which  the  public  can.  play,"  <fec.  All  these  averments  re- 
late to  the  time  present,  when  the  indictment  was  found. 
They  should  have  been  charged  to  exist  at  tlie  time  the 
alleged  misdemeanor  was  committed  ;  for,  it  is  those  attend- 
ant facts  and  conditions  which  make  the  act  charged  an 
indictable  offense, — Sherhan  v.  Com.  8  Watts,  212  ;  1  Arch. 
PI.  (by  Waterman,  86,)  and  notes.  If,  in  the  present  case,  the 
indictment  had  charged  that  "  James  Sikes,  who  was  at  the 
time  the  owner  and  keeper  of  a  saloon  in  which  vinous, 
spirituous  or  other  intoxicating  liquors  were  then  kept  for  sale, 
having  a  billiard  table  connected  therewith,  on  which  the 
public  could  play,  did  knowingly  permit,"  &c.,  it  would  have 
been  sufficient. 

■  In  the  affirmative  charge  given  to  the  jury  at  the  written 
request  of  the  solicitor,  the  Circuit  Court  committed  an  error. 
It  was  not  positively  shown  in  the  evidence  that  the  game 
was  played  on  a  table  on  which  the  public  could  play.  That 
is,  a  table  kept  in  connection  with  the  saloon,  for  the  public 
to  play  on.     The  testimony  tends  to  show  the  defendant  had 
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two  tables — one  to  play  billiards  ou,  and  the  other,  for  play- 
ing the  game  of  pool.  The  difference  in  the  structure  of  the 
tables  was  slight.  The  billiard  table  was  a  modern  one, 
without  pockets.  The  pool  table,  on  the  model  of  the  for- 
mer billiard  table,  having  six  pockets.  Both  games  were 
played  with  balls  and  cues,  but  while  billiards  was  played 
with  four  balls,  pool  was  played  with  a  greater  number. 
Under  the  title  "  Billiards,"  American  Cyclopsedia,  it  is  said  : 
"  Billiard  tables  are  divided  into  three  classes ;  they  may 
have  four  pockets,  six,  or  none  at  all."  In  another  place, 
the  reader  is  referred  to  Michael  Phelan's  book,  "  The 
Game  of  Billiards,"  for  "description  of  other  games  played 
on  the  billiard  table,  such  as  pyramid  pool,  pin  pool,  <fec." 
This  work  was  published  in  1873.  In  Webster's  Unabridged 
Dictionary,  printed  in  1870,  the  game  of  billi  irds  is  described 
as  being  played  on  a  table  having  pockets  at  the  sides  and  cor- 
ners of  the  table.  Defendant  had  both  a  billiard  table  with- 
out pockets,  and  a  table  with  pockets,  but  in  all  other  respects, 
like  the  billiard  table.  "  It  was  further  proved  and  admitted 
that,  formerly  the  game  of  billiards  was  played  altogether  on 
tables  with  pockets,  like  the  one  on  which  the  game  of  pool 
was  played  in  this  case  ;  but  that  lately,  and  within  the  last 
four  or  five  years,  in  some  places  such  tables  with  pockets 
are  not  used  for  the  game  of  bilHards,  and  that  billiard  tables 
are  now  made  and  used  without  pockets."  The  act  under 
which  the  present  indictment  was  found  was  approved  March 
11,  1875.— Code  of  1876,  section  4213.  This  trial  was  had 
October  22,  1880. 

In  interpreting  statutes,  we  must  endeavor  to  arrive  at  the 
meaning  and  intention  of  the  legislature,  to  be  gathered  from 
the  words  they  have  employed.  Words  are  but  the  vehicle 
of  thought ;  and  if,  since  they  were  employed  by  the  legisla- 
ture, they  have  undergone  change,  or,  if  the  subject  they 
refer  to  has  undergone  modification  since  their  employment, 
we  must  search  for  and  enforce  the  sense  they  bore  when  the 
statute  was  enacted ;  for  such,  we  must  presume,  was  the 
intention  of  the  law-making  power.  If  when  this  statute 
was  enacted — March,  1875 — as  the  testimony  shows  billiard 
tables  embraced  both  classes,  those  with,  and  those  without 
pockets,  then  both  classes  are  within  its  prohibition.  We 
think  the  legislature  intended,  in  the  employment  of  the 
term  billiard  table,  to  include  all  tables  on  which  the  game 
of  billiards  was  played  at  the  time  ;  and  the  language  will 
also  embrace  billiard  tables  under  any  modification  they  may 
undergo.  The  legislature  intended  to  regulate  and  restrain 
the  demoralizing  effect  on  the  youth  of  the  country,  of  hav- 
ing a  billiard  table  and  a  drinking  saloon  connected  together. 

Vol.  Lxvn. . 
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Giving  to  the  phrase  its  popular  signification,  it  then  em- 
braced tables  with  or  without  pockets  ;  all  tables  on  which 
the  game  of  billiards  could  be,  and  was  played. 

"  Play  thereon."  It  need  not  necessarily  be  what  is  tech- 
nically called  a  game  of  billiards,  but  it  must  be  a  kindred 
game  ;  a  game  played  with  balls  and  cue,  or  mace,  or  some 
substitute  therefor.  Mere  sport  or  pastime  on  the  table,  or 
even  playing  with  the  balls,  would  not  fall  within  the  statute. 
There  must  be  a  game  played,  or  begun  to  be  played,  with 
balls  and  cue  or  mace,  or  some  substitute  therefor,  to  be 
within  the  prohibition. 

"  On  which  the  public  can  play."  This  means  that  the 
table  is  kept,  that  the  public  may  play  thereon.  It  need  not 
be  for  pay,  but  it  must  be  such  as  the  public  are  invited  or 
permitted  to  play  on.  This  is  a  question  not  of  law,  but  of 
fact  for  the  jury,  and  should  have  been  left  to  them.  In  not 
submitting  this  question  to  the  jury,  the  Circuit  Court  erred. 

We  reverse  and  remand  this  cause,  that  the  Circuit  Court 
may  quash  the  indictment.  Let  the  accused  remain  in  cus- 
tody until  discharged  by  due  course  of  law. 


The  State  of  Alabama,  ex  rel,  Wash- 
ington V,  Hunter. 

Proceedings  for    Bastardy ;  Plea,    Statute   of  Limitations   of 

One  Year. 

1.  Bastardy;  nature  of  the procetdinrj. — Proceedings  under  the  statute  in  a 
bastardy  case,  are  sui  generis,  and  while  partaking  of  the  nature  of  both  a 
criminal  prosecution  and  a  civil  suit,  are  quasi  criminal. 

2.  Same  ;  not  misdemeanor. — A  proceeding  to  charge  a  person  as  the  repu- 
ted father  of  a  bastard  child,  is  not  a  misdemeanor  within  the  statutes,  so 
as  to  be  barred  within  "twelve  months  after  the  commission  of  the  offense," 
under  §  4634  of  the  Code. 

3.  Bastardy ;  proceedings  in  not  barred  by  any  statute  of  limitation. — There  is 
no  statute  of  limitations  in  this  State,  which  bars  a  proceeding  under  the 
statute  to  charge  the  reputed  father  of  a  bastard  child  with  its  support,  un- 
less, in  analogy  to  the  doctrine  of  prescription,  it  is  barred  by  presumption, 
after  a  period  of  twenty  years  from  the  birth  of  the  child. 

Appeal  from  Dallas  Circuit  Court. 

Tried  before  Hon.  G.  H.  Craig. 

The  facts  appear  sufficiently  from  the  opinion. 

H.  C.  Tompkins,  Attorney -General,  for  the  State. . 
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S.  W.  John,  for  the  appellee, 

SOMERVILLE,  J. — This  proceeding  was  commenced  be- 
fore a  justice  of  the  peace,  on  March  9tli,  18S0,  charging  the 
appellee  with  being  the  reputed  father  of  a  bastard  child,^ 
under  the  provisions  of  Chap.  6,  Title  I,  Part  4,  §§  4071  et 
seq.  of  the  Code  of  1876. 

The  accused  was  required  to  enter  into  bond  to  appear  for 
trial  in  the  Circuit  Court  of  Dallas  county,  and  appearing 
there  defended  by  pleading  the  statute  of  limitations  of 
one  year. 

The  complaint  of  the  relator  showed  that  she  was  deliv- 
ered of  a  child  on  January  12,  1878,  being  theq  and  at  the 
time  of  becoming  pregnant,  a  single  or  unmarried  woman. 

A  demurrer  to  the  plea  was  overruled,  the  proceeding  was 
dismissed  on  a  failure  of  the  defendant  to  plead  over,  and 
this  appeal  is  taken  by  the  State,  under  the  provisions  of  the 
statute  expressly  authorizing  it. — Code,  §  4093. 

The  question  to  be  decided  is,  was  the  proceeding  barred 
by  the  statute  of  limitations  of  one  year  ? 

It  is  insisted  by  appellant's  counsel  that  this  is  a  "civil 
case,"  and,  as  such,  is  brought  within  the  operation  of  the 
statute  of  limitations  of  one  year,  as  prescribed  by  §  3231  of 
the  Code  ;  and,  in  support  of  this  view,  we  are  cited  to  sev- 
eral adjudicated  cases,  which  have  so  held  in  construing 
statutes  somewhat  resembling  our  own. 

It  might  be  urged  with  equal  force  that  it  was  a  criminal 
prosecution,  as  the  several  bastardy  acts  of  England  were 
pronounced  to  be,  so  that  persons  exempted  from  imprison- 
ment on  civil  process,  were  held  liable  to  commitment  for 
disobedience  of  the  orders  of  the  Sessions  touching  the  main- 
tenance of  the  bastard  child,  as  in  Hex  v.  Boiven,5  T.  II  156. 

It  is  conducted  in  the  name  of  the  State  as  plaintiff,  and 
the  defendant  is  styled  "the  accused."'— Code,  §  4092.  The 
process  is  fortlnvith,  and  is  called  a  "warrant,"  and  a  prelim- 
inary investigation  is  had  in  order  to  ascertain  "if  there  is 
probable  cause  to  believe  that  the  accused  is  (juUty  of  the 
charge,''  and  a  bond  for  the  appearance  of  the  defendant  may 
be  taken  as  in  criminal  cases. — §§  4072,  4076.  And  this 
court  has  pronounced  such  statutes  "penal"  iu  their  nature, 
and  required  them  to  be  strictly  construed. — Judge  of  Countif 
Court  V.  Kerr,  17  Ala.  328. 

On  the  contrary,  either  party  may  appeal,  as  in  civil  cases, 
and  a  judgment  for  costs  may  be  rendered  against  the  mother 
who  is  complainant  (§§  4091,  4093);  the  accuser  and  accused 
are  competent  witnesses  (§  4078),  and  it  is  not  required,  as 
held  in  Saiterivhite  v.  Slate,  28  Ala.  65,  that  the  evidence 
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should  place  the  defendaut's  guilt  beyond  a  reasonable  doubt, 
before  authorizing  a  conviction. 

The  sounder  and  better  view,  in  our  opinion,  i$,  that  a  pro- 
ceeding under  our  statute,  in  a  bastardy  case,  is  sui  genens, 
and  partakes  of  the  nature  .  of  both  a  criminal  prosecution 
and  a  civil  suit,  and  may  therefore  be  styled  quasi  criminal, 
as  was  done  by  the  commissioners  who  digested  and  codi- 
fied our  statutes,  as  found  embodied  in  "Part  Fourth"  of  the 
present  Code  of  1876,  §§  3976-4003,  p.  861. 

If,  furthermore,  such  proceedings  should  be  considered 
purely  civil,  there  could  be  no  legal  sentence  of  the  guilty 
party  to  imprisonment,  as  authorized  by  §  4081  of  the  Code, 
for  this  would  be  cleajiy  violative  of  §  21  of  the  Declaration 
of  Bights,  which  provides  that  "no  person  shall  be  impris- 
oned/or deht"—Gonsit  (1875),  Art.  1,  §  21. 

This  construction,  which  we  see  fit  to  give  to  our  bastardy 
statutes,  is  in  accordance  with  the  view  taken  by  the  Sapreme 
Court  of  Massachusetts  in  Hill  v.  Wells,  6  Pick.  104  ;  and 
also  by  the  Supreme  Court  of  Arkansas  in  Jackson  v.  State, 
29  Ark.  62.  In  the  latter  case,  the  court  say  :  "These  pro- 
visions are  for  the  benefit  of  the  fallen  mother  and  unfor- 
tunate child,  as  well  as  for  the  protection  of  the  public,  but 
they  are  also  a  punishment  of  the  guilty  father." 

We  think  it  equally  clear  that  a  proceeding  in  bastardy  is 
not  a  misdemeanor,  within  the  meaning  of  the  statutes,  so  as 
to  be  barred  within  twelve  months  after  the  commission  of 
the  offense,"  under  §  4614  of  the  Code. 

A  misdemeanor  may  be  defined  to  be  any  crime  less  than 
a  felony,  and  they  are  generally  punished  by  fine,  or  vnpris- 
onment,  or  both.  It  is  an  essential  characteristic  of  a  misde- 
meanor, we  think,  that  it  should  be  an  indictable  offense. 
Bish.  on  Cr.  Proc.  §  624  ;  Code  of  1876,  §  4094-6. 

The  word  is  said  formerly  "not  to  have  included  a  multi- 
tude of  offenses  over  which  magistrates  have  an  exclusive 
summary  jurisdiction,  for  a  brief  designation  of  which  our 
legal  nomenclature  is  at  fault." — 2  Bouv.  Law  Diet,  title  Mis- 
demeanor. Penalties  recoverable  by  qui  tam  actions  are  ex- 
cluded from  the  definition  by  the  statute, — §  4097. 

We  can  see  good  reasons  why  no  statute  of  limitations 
was  prescribed  to  bar  such  proceedings.  They  are  chiefly 
intended  for  the  public  indemnity,  and  to  coerce  the  puta- 
tive father  to  support  and  maintain  the  unfortunate  child. 
2  Kent's  Com.  p.  215.  The  duty  of  maintenance  continues 
for  a  period  of  ten  years,  which,  in  no  case,  we  apprehend, 
is  to  extend  beyond  the  time  of  the  child's  minority,  or  legal 
infancy.  We  can  see  no  reason  why  the  statute  should  be 
so  construed  as  to  require  such  precipitation   in   the  com- 
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mencement  of  the  proceedings,  as,  in  many  instances  read- 
ily to  be  imagined,  it  would  defeat  the  very  purpose  of  the 
law.     Preivit  v.  Judge  of  Co.  Court,  16  Ala.  705. 

We  hold,  therefore,  that  a  proceeding  of  this  character  is 
not  a  civil  suit,  nor  is  it  a  criminal  prosecution.  It  is  quasi 
criminal,  partaking  of  the  nature  of  both.  There  is  no 
statute  of  limitations  prescribed  for  such  a  case  by  statute, 
unless,  in  analogy  to  the  doctrine  of  prescription,  it  is 
barred  by  presumption  in  a  period  of  twenty  years  from  the 
birth  of  the  bastard  child.—  IJ^ilcox  v.  Fitch,  20  J.  473  ; 
Blanchard  on  Stat.  Lim.  2-6 ;  Angell  on  Lim.  §  9-11 ;  Dean 
V.  State,  63  Ala.  153  ;  Code  of  1876,  §  3236. 

The  judgment  is  reversed  and  the  cause  remanded. 


Serena  Jones  v.  The  State  of  Alabama. 

Indictment  for  Bigamy,  or  Polygamy. 

1.  Bigamy,  or  "polygamy";  who  are  guilty  qf.—Aaj  person  having  a  former 
hnsband  or  wife,  who  marries  again  in  this  State,  nnless  by  the  decree  of  a 
court  of  competent  jnrisdietion.  such  person  has  been  divorced  from  the  for- 
mer husband  or  wife,,  and  permitted  to  marry  again,  or,  the  former  husband 
or  wife  has  been  coutiuuousiy  absent  for  five  years  immediatelj'  preceding  the 
second  marriage,  and  such  person  did  not  know  the  former  husband  or  wife 
to  be  living,  is  guilty  of  the  crime  of  bigamy,  or  polygamy,  under  the  law  of 
this  Slate. 

2.  Rumor  or  belief,  that  former  husband  or  wife  dead;  no  defense  on  indictment 
for  polygccmy. — On  the  trial  of  such  an  ofifense,  evidence  that  at  the  time  of  the 
second  marriage,  the  former  hnsband  had  been  absent  for  more  than  a  year; 
that  defendant  had  heard  her  former  husband  was  dead,  and  it  was  currently 
reported  and  believed  that  he  was  dead,  is  no  defense,  and  is  properlj  ex- 
cluded. 

3.  Polygamy,  what  constitutes  the  criminal  intent  in. — In  such  a  case,  the  only 
criminal  intent,  which  is  of  the  essence  of  the  offense,  is  the  intent  to  marry 
a  second  time,  not  knowing  the  husband,  who  had  been  absent  only  one  year, 
to  be  dead. 

Appeal  from  Wilcox  Circuit  Court. 

Tried  before  Hon.  John  Moore. 

Serena  Jones  was  indicted  for  bigamy,  or  "polygamy,"  at 
the  Fall  term,  1880,  of  the  Circuit  Court  of  Wilcox  county. 
On  the  trial,  it  was  proven,  that  in  the  year  1878,  she  was 
lawfully  married  to  Albert  Jones,  in  Wilcox  county,  and  that 
she  lived  with  him  as  his  wife  for  about  a  year,  when  her  hus- 
band left  her  and  went  to  the  State  of  Mississippi,  and  re- 
mained there  for  more  than  a  year,  and  then  returned  to 
Wilcox  county.     Meantime,  the  defendant  had  married  Wil- 
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Ham  Perkins,  in  Wilcox  county,  and  was  living  with  him  as 
his  wife,  when  her  former  husband  returned.  The  defendant 
proposed  to  prove,  that  while  Albert  Jones  was  absent,  and 
before  her  second  marriage,  it  was  currently  reported  and  be- 
lieved in  the  neighborhood  in  which  they  resided,  that  he 
was  dead;  that  she  had  heard  nothing' from  him  during  that 
time  except  that  he  was  dead ;  that  she  married  Wm.  Per- 
kins, after  the  rumor  became  current  that  Albert  Jones  was 
dead  ;  and  that  on  the  return  of  the  latter,  she  ceased  to 
live  with  Wm.  Perkins  as  his  wife.  The  State  objected  to 
the  introduction  of  this  evidence;  the  court  sustained  the  ob- 
jection, and  defendant  excepted.  The  defendant  was  con- 
victed and  sentenced  to  two  years  hard  labor.  The  action 
of  the  court  in  refusing  to  admit  this  evidence  is  assigned 
as  error.  - 

J.  Y.  KiLPATRiCK,  for  appellant. — The  evidence  which  was 
offered  shows  that  appellant  was  not  married  the  second 
time  until  her  husband  had  been  absent  more  than  a  year. 
She  had  heard  nothing  from  him  during  that  time,  except 
that  he  was  dead,  and  this  was  currently  reported  and  be- 
lieved. "Bigamy  consists  in  the  wilful  contracting  a  second 
marriage,  knowing  the  former  marriage  to  be  subsisting." 
Beggs'  Case,  55  Ala.  109.  Appellant  believed  that  her  first 
husband  was  dead,  and  that  her  marriage  with  him  was  not 
subsisting,  when  she  was  married  a  second  time.  Appellant 
had  no  criminal  intent  in  contracting  the  second  marriage. 
This  is  essential,  in  every  prosecution  for  crime.  Actus  rion 
fecit  reum,  nisi  mens  sit  rea.  The  evidence  offered  showed 
that  appellant  had  no  criminal  intent  in  contracting  the  second 
marriage,  and  that  she  did  not  "wilfully  contract  it  know- 
ing her  former  marriage  to  be  subsisting,"  and  it  was  error 
to  exclude  it  from  the  jury. 

H.  C.  Tompkins,  Attorney-General,  for  the  State.— The 
evidence  which  was  excluded  was  clearly  inadmissible.  If 
the  facts  which  were  attempted  to  be  proven,  had  been 
much  stronger  than  mere  rumor  ;  if  they  had  been  such  as  to 
cause  the  appellant  to  honestly  believe  that  her  first  hus- 
band was  dead,  the  evidence  would  not  have  been  admissible 
in  her  behalf.— See  1  Wh.  Am.  Cr.  Law,  §  83  and  §  2633 ; 
Corarnomvealth  v.  Marsh,  7  Mete.  472 ;  Reynolds  v.  United 
States,  98  U.  S.;  Code  of  1876,  §  4186. 

BRTCKELL,  C.  J. — The  evidence  proposed  to  be  intro- 
duced by  the  appellant  was,  in  our  opinion,  properly  re- 
jected.    The  statute  imposed   a  penalty  upon   any  person 
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having  a  former  wife  or  husband,  who  marries  another  in 
this  State. — Code  of  1876,  §  4185.  There  are  exceptions  in 
favor  of  the  person  who  has  procured  a  decree  of  divorce 
from  a  court  of  competent  jurisdiction,  the  decree  allowing 
him  or  her  to  marry  again  ;  and  any  person  who,  at  the  time 
of  a  second  marriage,  did  not  know  his  or  her  former  hus- 
band or  wife  was  living,  if  such  husband  or  wife  had  been 
absent  for  the  last  five  years  preceding  such  marriage. 
Code  of  1876,  §  4186.  In  its  words  and  purposes  the  statute 
is  plain.  The  legality  of  a  second  marriage  can,  but  in  the 
single  instance  expressed  in  the  statute,  depend  upon  the 
ignorance  of  the  party  as  to  the  life  or  death  of  an  absent 
husband  or  wife  ;  and  that  is,  a  continuous  absence  for  five 
years  immediately  preceding  the  second  marriage.  It  was 
not  intended,  in  a  matter  of  so  much  importance,  that  par- 
ties should  act  upon  mere  absence,  nor  upon  any  belief  of 
death  not  superinduced  by  higher  evidence  than  mere  rumor. 
And  though  there  may  be  a  continuous  absence  for  five  years, 
that  of  itself  will  not  excuse  a  second  marriage,  if  it  be 
known  to  the  party  that  the  absent  husband  or  wife  is  living. 
There  must  be  the  continuous  absence  connected  with  a  want 
of  knowledge  that  the  absent  party  is  in  life.  Whoever  mar- 
ries a  second  time,  having  a  former  husband  or  wife  living, 
absent  for  a  less  period  than  five  years,  violates  the  statute, 
and  is  subject  to  punishment.  Belief,  honestly  entertained, 
founded  on  mere  report  or  rumor,  will  not  excuse. —  Common- 
wealth V.  3Iarsh,l  Mete  472  ;  Dotson  v.  State,  62  Ala.  !41. 

But  it  is  strenuously  argued  that  a  criminal  intent  is  an 
element  of  every  crime,  and  if  the  appellant  honestly  be- 
lieved from  the  reports  which  had  reached  her,  that  her  hus- 
band was  dead,  she  could  not  have  bad  a  criminal  intent. 
The  statute,  however,  rendered  it  criminal  for  her  to  marry 
the  second  time,  unless  her  husband  had  been  absent  for  a 
period  of  five  years,  if  he  be  actually  living.  "Whatever  one 
does  voluntarily,  he  intends  of  course  to  do."  Every  act  was 
done  by  the  appellant,  under  all  the  circumstances  expressed 
in  the  statute,  which  is  declared  criminal,  and  from  the  act 
and  the  circumstances,  the  criminal  intent  must  be  deduced." 
There  was  the  intent  to  marry  a  second  time,  not  knowing 
the  husband  to  be  dead,  who  had  leen  absent  for  a  period 
of  about  one  year  only,  and  this  is  the  criminal  intent,  and 
the  only  intent  which  is  of  the  essence  of  the  offense.  In 
the  language  of  C.  J.Shaw,  in  Com.  v.  3Iarsh, supra,  "the  law 
has  deemed  it  so  important  to  prohibit  the  crime  of  polyga- 
my, and  found  it  so  difficult  to  prescribe  what  shall  be  suffi- 
cient evidence  of  the  death  of  an  absent  person  to  warrant  a 
belief  of  the  fact,  and  as  the  same  vague  evidence  might  cre- 
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ate  a  belief  in  one  mind  and  not  in  another,  the  law  has  also 
deemed  it  wise  to  fix  a  definite  period"  of  five  years  contin- 
ued absence,  "without  knowledge  of  the  contrary  to  warrant 
a  belief  that  the  absent  person  is  actually  dead."  The  evi- 
dence was  immaterial  and  irrelevant,  and  if  it  had  been  ad- 
mitted, could  not  have  lessened  the  guilt  imputable  to  the 
appellant  because  of  a  second  marriage  prohibited  by  the 
statute. 
Affirmed. 


Street  v.  The  State  of  Alabama. 

Indictment  for  Carrying  Concealed  Weapons. 

1 .  Concealed  iceapons  ;  ichat  constitules  offfmse  of. — To  constitute  the  offense  of 
carrying  a  concealed  weapon,  it  lunst  be  worn,  or  carried,  so  that  persons  near 
enough  to  see  it,  if  it  was  not  concealed,  can  not  see  it. 

2.  Charges  may  be  refused,  though  stating  law  correctly,  if  not  based  on  evi- 
dence.— Charges  should  be  based  on  the  tendencies  of  the  testimonj',  and  if 
not  correct  in  reference  to  the  evidence  in  the  case,  although  they  may  assert 
legal  propositions  correct  in  themselves,  a  refusal  to  give  them,  as  requested, 
will  not  authorize  a  reversal. 

3.  Same;  misleading  charge  properly  refused^ — A  charge  "that  a  pistol  is  not 
concealed  unless  it  is  hid  from  the  ordiuarj'  observation  of  those  who  are  in  a 
a  position  to  see  it,  if  it  were  not  concealed,''  is  confused,  and  when  taken  in 
connection  with  the  evidence  in  the  cause — that  the  pistol  was  only  seen  when 
the  defendant  pulled  off  his  coat — tended  to  mislead  the  jury,  and  was  prop- 
el ly  refused. 

Appeal  from  Etowah  Circuit  Court. 

Tried  before  Hon.  L.  F.  Box. 

Henry  Street  was  indicted,  at  the  fall  term,  1879,  of  the 
Circuit  Court  of  Etowah  county,  for  "  carrying  a  pistol  con- 
cealed about  his  person."  One  West  testified,  on  the  trial, 
that  he  and  three  or  four  neighbors  went  to  defendant's 
house,  and  started  to  go  thence  to  the  river  to  bathe.  They 
all  left  defendant's  house  at  the  same  time,  but  defendant  and 
one  or  two  others  soon  got  ahead  of  witness.  When  they 
had  gone  through  the  woods  about  a  quarter  of  a  mile,  and 
when  the  witness  was  about  one  hundred  yards  behind  the 
defendant,  the  latter  shot  a  pistol  at  a  tree.  Defendant  then 
waited  till  witness  and  those  with  him  came  up,  and  they 
examined  the  shot  in  the  tree.  While  they  were  doing  so, 
the  defendant  held  his  pistol  in  his  hand,  exposed  to  view, 
and  again  started  off  to  the  river  with  it  in  that  position. 
The  defendant  again  got  ahead  of  witness,  and  he  and  those 
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with  him  were  about  a  hundred  yards  behind  the  defendant 
and  those  with  him,  when  the  latter  party  reached  the  river. 
When  witness  came  up  with  defendant,  he  had  pulled  off  his 
coat,  or  pulled  it  off  just  as  witness  arrived,  and  witness  saw 
a  pistol  in  the  pocket  of  defendant's  pantaloons,  with  the 
breech  or  "  butt  end "  exposed  to  view.  Defendant  was 
dressed  in  a  frock  coat,  which  he  wore  unbuttoned  all  the 
way  from  his  house  to  the  river  where  he  pulled  it  off.  Wit- 
ness was  not  in  front  of  defendant  at  any  time  and  saw  noth- 
ing of  the  pistol  until  he  shot  at  the  tree,  and  saw  no  more 
of  it  until  they  reached  the  river.  This  being  all  the  evi- 
dence, the  defendant  requested  the  court  to  charge  the  jury, 
in  writing,  as  follows  :  '*  No,  2.  That  a  pistol  is  not  con- 
cealed, unless  it  is  hid  from  the  ordinary  observation  of  those 
who  are  in  a  position  to  see  it,  if  it  were  not  concealed." 
This  charge  the  court  refused  to  give,  and  defendant 
excepted.  The  defendant  was  convicted,  and  appealed  to 
this  court,  assigning  as  error,  the  refusal  to  give  the  charge 
above  recited. 

Aiken  &  Martin,  for  appellant. — The  charge  should  have 
been  given  as  a  general  proposition  of  law,  but  especially 
under  the  facts  of  this  case  was  it  proper.  The  jury  might 
properly  have  inferred  from  the  evidence,  that  the  defendant 
carried  the  pistol  in  the  pocket  of  his  pantaloons,  with  the 
breech  exposed  to  view.  The  only  witness  testified  that  he 
was  never  in  front  of  the  defendant.  Jones  v.  State,  51  Ala. 
16,  is  very  similar  to  the  case  at  bar. 

H.  0.  Tompkins,  Attorney-General,  for  the  State.  (No 
brief  on  file.) 

STONE,  J. — The  first  charge  asked  is  evidently  incom- 
plete, and  we  will  not  consider  it.  It  is  entirely  true  that  if 
a  pistol  is  so  carried  as  that  persons  about  the  defendant  can 
see  it  with  ordinary  observation,  then  it  is  not  concealed 
within  the  meaning  of  the  statute.  To  constitute  the  offense 
denounced  by  the  statute,  the  pistol  must  be  so  carried  or 
worn,  as  that  persons  near  enough  to  see  it,  if  not  concealed 
or  hidden,  cannot  see  it.  Charge  No.  2,  requested  by  the 
defendant  and  refused  by  the  court,  was  evidently  intended 
to  assert  this  proposition.  The  question  is,  does  it  express 
the  idea  with  sufficient  clearness,  to  relieve  it  from  the  impu- 
tation of  involvement  or  obscurity. — 1  Brick  Dig.  344,  §  130  ; 
Bell  V.  Troy,  35  Ala.  184  ;  1  Brick.  Dig.  339,  §§  59,  60,  61. 
To  authorize  a  reversal  for  a  refusal  to  charge  as  requested, 
it  is  not  always  enough  that  the  request  asserts  a  legal  prop- 
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osition,  correct  in  itself.  It  must  be  correct,  in  reference  to 
the  evidence  in  the  case.  Charges  should  be  based  on  the 
tendencies  of  the  testimony. — Martin  v.  Hill,  42  Ala.  108 ; 
Bo^s  V.  Pearson,  21  Ala.  473. 

Construing  the  charge  requested  by  the  principles  stated 
above,  we  think  its  tendency  was  to  confuse  and  mislead  the 
jury.  Few  men,  not  members  of  the  legal  profession,  would 
readily  understand  the  charge  as  asked,  to  express  the  simple 
delinitiou  of  concealment,  as  given  above.  It  would  require 
reflection  and  close  examination,  to  detect  its  scope.  In 
addition  to  this,  to  justify  the  defendant's  acquittal,  it  was 
necessary  that  the  pistol  should  be  so  worn  or  carried,  as  that 
persons  near  enough  to  see  it  if  not  hidden,  could  see  it  with 
ordinary  observation.  It  was  not  enough  that  it  could  be 
seen,  when  the  defendant  took  off  his  coat,|or,?by  some  acci- 
dent, the  skirt  of  the  coat  was  so  displaced  as  to  expose  it 
to  view.  We  think  the  charge,  if  given,  had  a  tendency  to 
mislead  the  jury  in  this  respect. — Duvall  v.  The  State,  63 
Ala.  12. 

Affirmed. 


Adaius  V,  The  State  of  Alabama. 

Indictment  for  an  Affray. 

1.  Idem  sonans;  names  Mbicher,  and  Minchen,  not. — The  names,  Mincher 
and  Minshen,  nre  not  idem  sonans  ;  iind  a  plea  in  abatement,  to  an  indictment 
charging  Wm.  Mincher  witb  an  offense,  is  properly  sustained  on  proof  that 
the  defendant's  name  is  Minchen. 

2.  Vnriance  belween  allegation  and  proof. — Where  the  defendant  was  indicted 
for  an  aff'ray  with  VVm.  Mincher,  and  the  court  permitted  evidence  to  be  intro- 
duced, showing  that  defendant  and  Wm.  Minshen  fought  together  in  a  public 
place,  there  was  a  fatal  variance  between  the  allegations  and  the  proof,  the 
admission  of  such  evidence  was  error,  and  it  should  have  been  excluded  on 
motion. 

Appeal  from  Cherokee  Circuit  Court. 
Tried  before  Hon.  L.  F.  Box. 
The  facts  need  not  be  stated. 

J.  H.  Savage,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— The  indictment  in  this  case  charges 
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the  appellant,  Adams,  and  one  William  Mincher,  his  co-de- 
fendant, with  an  affray,  for  fighting  together  in  a  public  place. 
Mincher  filed  a  plea  in  abatement  alleging  a  misnomer,  and 
averring  his  name  to  be  William  Minshen,  and  that  he  was 
known  and  called  by  that  name.  The  court  sustained  this 
plea  and  quashed  the  indictment  as  to  him  ;  Adams,  however, 
was  put  to  trial  upon  the  plea  of  not  guilty. 

Under  this  indfctment  evidence  was  allowed  to  be  intro- 
duced, against  appellant's  objection,  showing  that  he  and 
one  William  Minshen  fought  together  in  a  public  place  in  the 
county  of  Cherokee  within  twelve  months  before  the  finding 
of  the  indictment. 

We  think  this  was  error,  for  the  reason  that  the  names 
Mincher  and  Minshen  are  not  idem  sonans,  and  there  was  a 
clear  variance  between  the  name  proved  and  that  alleged  in 
the  indictment,  which  is  fatal.  In  contemplation  of  law  they 
were  two  different  and  distinct  persons.  The  plea  of  misno- 
mer was  properly  sustained,  and  the  evidence  objected  to 
should  have  been  excluded.— Whart.  Cr.  Ev.  (8th  Ed.)  §§  94, 
6 ;  Lawrence  v.  State,  59  Ala.  61  ;  1  Brickell's  Digest,  p.  6, 
§§  84-89. 

Reversed  and  remanded. 


McDonnell  v.  The  Battle  House  Com- 
pany. 

Action  for  Goods,   Wares  and  Merchandise  sold  and  Delivered. 

1 .  Partnership ;  may  be  created  as  to  third  persons  by  the  reception  of  profits. 
Althongh  one  may  not  have  an  interest  in-^the  capital  or  property  employed  in 
a  particular  business,  yet  if  he  has  an  interest  in  the  profits  of  such  business, 
as  profits,  this  will  constitute  him  a  partner  as  to  third  persons. 

2.  iiame;  contract  in  this  case  did  not  create  partnei'ship. — Where  a  contract 
provided  that  a  hotel  company  should  receive  one-tenth  of  the  gross  receipts 
of  the  hotel  as  rent  from  their  lessee,  such  participation  in  the  gross  receipts 
did  not  constitute  a  partnership  between  the  lessee  and  the  company. 

Appeal  from  Mobile  Circuit  Court. 
Tried  before  Hon.  H.  T.  Toulmin. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 


BoYLES,  Faith  &  Cloud,  for  appellant. 
John  T.  Tailob,  for  appellee. 

Vol.  Lxvii. 


1880.]  OF  ALABAMA.  91 

[McDonnell  v.  The  Battle  House  Co.] 

BRICKELL,  C.  X — The  facts  in  tliis  case  are,  that  on 
the  IStli  day  of  August,  1876,  the  Battle  House  Company 
leased  to  E.  H.  Rivers  &  Co.,  for  the  term  of  two  years,  com- 
mencing on  the  ensuing  first  day  of  October,  the  hotel  situate 
in  the  city  of  Mobile,  known  as  the  Battle  House,  and  for  rent 
was  to  be  paid  monthly  ten  per  cent,  of  the  gross  receipts 
from  the  keeping  of  the  hotel,  and  its  appurtenances.  The 
company  were  to  select  and  employ  at  their  own  expense,  a 
competent„book-keeper,  who  was  acceptable  to  the  lessees, 
by  whom  he  was  to  be  furnished  with  board  and  lodging,  and 
he  was  to  render  monthly  to  the  company,  and  to  the  lessees, 
a  statement  of  the  gross  receipts,  paying  to  the  company  ten 
per  cent,  thereof.  On  the  1st  of  June,  1877,  the  lease,  with 
the  assent  of  the  company,  was  transferred  to  Moses  J.  Ma- 
son. On  the  10th  February,  1878,  by  verbal  agreement  the 
mode  of  paying  rent  was  changed,  so  that  as  money  was  re- 
ceived, ten  per  cent,  thereof  was  set  apart  and  paid  over 
daily,  instead  of  monthly.  After  10th  February,  1878,  Mason 
purchased  from  the  appellant  McDonnell,  supplies  which 
were  used  in  keeping  the  hotel  during  the  term  of  the  lease,  and 
the  purpose  of  this  suit  is  to  recover  for  them  of  the  appel- 
lee. There  are  objections  made  to  some  of  the  instructions 
given  by  the  City  Court  upon  the  ground  that  they  were  mis- 
leading, or  invaded  the  province  of  the  jury.  If  the  instruc- 
tions are  in  this  respect  objectionable,  it  is  not  of  importance, 
if  on  the  undisputed  facts,  there  is,  or  is  not,  a  right  of  re- 
covery; and  that  is  the  only  question  we  deem  it  necessary 
to  consider. 

It  is  not  assumed  that  the  company  and  its  lessees,  in- 
tended the  formation  of  a  partnership,  or  intended  to  con- 
duct jointly  the  business  of  keeping  the  hotel.  The  only 
relation  they  contemplated  was  that  of  lessor  and  lessee,  of 
landlord  and  tenant,  and  the  payment  of  ten  per  cent,  of  the 
gross  receipts  of  the  business  as  rent,  as  compensation  for 
the  use  and  occupation  of  the  premises.  The  arguinent  is, 
that  by  construction  of  law,  as  to  third  persons,  as  there  was 
a  community  of  interest  in  the  gross  receipts  of  the  business, 
the  parties  sustained  the  relation  of  partners,  although  as 
between  themselves  there  is  only  the  relation  of  landlord  and 
tenant.  It  is  sometimes  true,  that  contrary  to  their  inten- 
tion, persons  .become  partners  as  to  third  persons  dealing 
with  them,  when  they  do  not  intend  to  form  that  relation. 
This  occurs  in  that  large  class  of  cases,  when  there  may  not 
be  a  community  of  interest  in  the  property  or  capital  em- 
ployed in  a  piirticular  business  ;  yet,  one  of  those  engaged  in 
it  has  a  specific  interest  in  the  profits  of  the  business,  as 
profits,— St  clear  right  to  participate  in  the  «e^  jero^'^s.     This, 
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by  construction  of  law,  creates  a  partnership,  for  the  reason, 
as  was  said  by  De  Grey,  C.  J.,  that  "every  man  who  has  a 
share  of  the  profits  of  a  trade  ought  also  to  bear  his  share 
in  the  loss.  And  if  any  one  takes  part  of  the  profits,  he  takes 
part  of  that  fund  on  which  the  creditor  of  the  trader  relies 
for  payment." — Grace  v.  Smith,  W.  Black,  998.  But  a  com- 
munity of  interest  in  the  profits— the  net  profits,  as  such,  is 
essential  to  a  partnership.  Community  of  interest  is  the 
basis  of  the  relation. — Collyer  on  Part.  44 ;  Parsons  on  Part. 
41  ;  Loomes  v.  Marshall,  12  Conn.  77  ;  Moore  v.  Smith,  19  Ala. 
780.  When  there  is  no  community  of  interest  in  the  net 
profits,  and  no  such  dealing  as  induces  others  to  rely  upon 
them  as  partners,  whatever  may  be  the  relation  of  parties, 
they  are  not  partners  as  between  themselves,  or  as  to  third 
persons. 

In  this  case,  as  rent  the  Battle  House  Company  were  enti- 
tled to  one-tenth  of  the  gross  receipts  of  the  business.  In 
no  event  was  it  liable  for  any  losses  which  might  ensue,  nor 
was  the  profit  of  the  business  a  matter  of  concern  to  it. 
Whether  profits  were  being  derived  was  not  an  inquiry  they 
could  make  at  any  time  during  the  lease.  The  books  abound 
with  cases,  much  stronger  than  the  present,  in  which  it  has 
been  held  that  mere  participation  in  the  gross  profits  of  a 
business  did  not  create  a  partnership.  There  is  no  error 
prejudicial  to  the  appellant  in  any  of  the  rulings  of  the  City 
Court. 

Affirmed. 


Clark  V.  Colbert  et  al. 

Statutory  Beat  Action. 

1.  Exncutmy  contract  founded  on  illegal  consideration ;  not  to  be  enforced. — No 
executory  contract  founded  on  an  illegal  consideration  can  V)e  enforced  by 
suit,  nor  can  any  one  recover,  who,  to  establish  his  claim,  must  trace  his  right 
through  such  a  transaction.     Ex  turpi  causa  oritur  nnn  actio. 

2.  Executed  contract  based  on  composition  of  felony ;  laic  will  not  interfere 
between  parties  to. — When  a  contract,  the  consideration  of  which  is  the  compo- 
sition of  a  felony,  is  an  executed  one,  the  law  leaves  all  who  share  in  such  ille- 
gal transaction  where  it  finds  them,  and  will  not  interfere  to  rescind  the  con- 
tract, and  recover  the  consideration.  In  pari  delicto  potior  est  conditio  defend- 
entis. 

Appeal  from  Barbour  Circuit  Court. 
Tried  before  Hon.  H.  D.  Clayton. 
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This  was  a  statutory  real  action,  brought  October  14, 1878, 
by  Nancy  P.  Colbert  and  Mary  C.  Allen,  against  Warren  J. 
Clark.  The  plaintiffs  claimed  as  the  heirs  at  law  of  Avery 
Nolen,  who  died  intestate  in  1875.  The  substance  of  the 
evidence  is  set  out  in  the  opinion  of  the  court.  On  this  evi- 
dence the  court  below  charged  the  jury,  "  that  if  they  were 
satisfied  from  the  evidence  that  the  consideration  of  the 
deed  offered  in  evidence  by  the  defendant,  W.  J.  Clark,  was 
an  agreement  made  or  entered  into  between  him  and  plain- 
tiffs, by  which  he  promised  or  stipulated  to  stop,  compro- 
mise, or  settle  the  prosecution,  pending  at  the  time  of  mak- 
ing said  deed,  against  Elijah  Noleo  and  John  Allen  and 
Avery  Nolen,  that  said  deed  was  void,  and  they  must  find 
for  the  plaintiffs."     To  this  charge  the  defendant  excepted. 

The  defendant  requested  several  written  charges,  the  sub- 
stance of  which  was,  that  if  the  consideration  of  the  deed 
was  a  compromise  of  the  case  against  John  Allen  and  Avery 
and  Elijah  Nolen,  and  that  the  makers  of  the  deed  procured 
Clark  to  enter  into  an  agreement  to  that  effect,  and  that  they 
also  entered  into  it,  and  if  defendant  took  possession  of  the 
land  under  the  deed,  plaintiff  could  not  recover.  The  court 
refused  to  give  these  charges,  and  defendant  excepted.  There 
was  a  verdict  and  judgment  for  the  plaintiffs,  and  the  errors 
assigned  are  the  giving  and  the  refusal  of  the  charges. 

D.  M.-  Seals,  for  appellant. — The  deed  made  by  appellants 
prevented  a  recovery  by  them,  at  law,  for  there  it  could  only 
be  vacated  for  fraud  in  its  execution. — Sivift  v.  Fitzhugh, 
9  Port.  39  ;  Mordecaietal  v.  Tankersly,  1  Ala.  100  ;  3Iorrisv. 
Harvey,  4  Ala.  300 ;  Brake  v.  Thompson,  32  Ala.  99.  The 
deed  is  valid  between  the  parties,  for  the  law  leaves  them  as 
it  finds  them. — Black  v.  Manning,  1  Ala.  449  ;  2  Brick.  Dig. 
16,  45  ;  31cGuire  v.  Miller,  15  Ala.  394.  The  language  of  the 
judge  in  Trammell  d  McCarty  v.  Gordon,  11  Ala.  565,  that 
"  the  laud  could  be  recovered  back,"  is  mere  dictum. 

S.  H.  Dent,  for  appellees. — The  deed  was  clearly  fraudu- 
lent and  void,  and  the  appellees,  plaintiffs  below,  can  take 
advantage  of  its  illegality. — Foreman  v.  Hardiuick,  10  Ala. 
316  ;  Trammell  dt  McCarty  v.  Gordon,  11  Ala.  565.  In  the  case 
last  cited  this  court  said,  "  a  deed  to  land  for  an  illegal  con- 
sideration is  void,  and  the  land  can  be  recovered  back  by  the 
appropriate  action  " — Ridgeivay  v.  Underivood,  4  Wash.  C.  C. 
129.  Appellees  did  not  ask  the  court  to  enforce  an  illegal 
contract ;  and  the  only  effect  of  the  illegality  of  the  deed, 
was  to  strike  down  Clark's  title  to  the  land.    Unless  the  ap- 


94  SUPREME  COURT  [Dec.  Term, 

[Clark  V.  Colbert  et  al.] 

pellees  can  recover  in  this  action  they  are  without  remedy, 
and  Clark  will  retain  the  fruits  of  the  illegal  transaction. 

STONE,  J. — The  facts  of  this  case  are  very  simple.  There 
seems  to  have  been  but  one  disputed  question  of  fact,  and 
the  jury  resolved  that  in  favor  of  the  appellees.  John  Allen, 
husband  of  Mary  Allen,  and  Elijah  Nolen,  brother  of  the 
two  plaintiffs,  were  under  indictment  in  the  City  Court  of 
Eufaula  for  arson  in  the  second  degree — the  indictment  found 
in  1874.  Clark,  the  appellant,  had  suffered  by  the  burning, 
and  although  not  marked  on  the  indictment  as  prosecutor, 
had  employed  counsel  to  aid  in  the  prosecution.  In  June, 
1875,  the  said  Elijah  Nolen  and  his  two  sisters,  plaintiffs  in 
this  action,  together  with  the  husbands  of  the  two  sisters, 
being  tenants  in  common  of  the  lands  in  controversy,  con- 
veyed the  same  by  deed  of  bargain  and  sale  to  Clark,  on  a 
recited  consideration  of  four  hundred  dollars  in  hand  paid  ; 
and  Clark  took  possession,  and  remained  in  possession,  under 
claim  of  right.  More  than  tliree  years  afterwards  this  stat- 
utory real  action  was  brought  to  recover  the  lands  from  him. 
There  was  proof  tending  to  show,  and  the  jury  so  found,  that 
the  real  consideration  of  the  deed  was  a  composition  of  said 
prosecution  for  arson  ;  and  that  in  consideration  of  the  exe- 
cution of  the  deed,  the  prosecution  was  abandoned,  and  the 
indictment  nol-prossed.  On  these  facts  the  Circuit  Court 
charged  the  jury  that  the  deed  was  void,  and  plaintiffs  could 
recover.  Elijah  Nolen  had  died  before  this  suit  was  brought, 
leaving  his  two  sisters  his  heirs  at  law. 

There  can  be  no  question  that  the  composition  of  the  fel- 
ony, and  the  dismissal  of  the  prosecution  for  a  valuable  con- 
sideration, was  a  highly  penal  offense,  and  that  all  who  aided 
and  abetted  in  its  perpetration  were  participants  in  the  guilt. 
Any  executory  contract,  or  promise  based  on  such  consider- 
ation, is  illegal,  and  no  suit  can  be  maintained  for  its  enforce- 
ment. Ex  turpi  causa,  noti  oritur  actio.  No  one  can  recover, 
who,  to  establish  his  claim,  must  trace  his  right  through  such 
illegal  transaction.  This  is  common  knowledge.  Courts  can 
give  no  sanction  to  such  flagrant  violations  of  the  law. 
Addison  on  Contr.  section  258  ;  1  Brick.  Dig.  381 ;  Collins  v. 
Blantern,  1  Snjith  Lead.  Ca.  [161]  and  English  notes  ;  Ben- 
jamin on  Sales,  §§  503-4.  The  present  case  arises,  how- 
ever, not  on  an  executory,  but  on  an  executed  contract.  The 
plaintiffs  seek  to  regain  property  which  they  conveyed  away 
by  deed,  on  the  ground  that  the  consideration  was  illegal — 
a  violation  of  positive  law. —  Walker  v.  Gregory,  36  Ala.  179, 
was  a  suit  to  recover  slaves  which  had  been  conveyed  to  the 
plaintiff  on  an    immoral    consideration.     To    establish   her 
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cause  of  action,  she  was  forced  to  rely  on  the  contract,  which 
was  founded  on  such  illegal  consideration.  This  court  held 
she  could  not  recover.  It  was  added,  that  if  she  had  been 
in  possession  of  the  slaves,  and  the  administrator  had  sought 
to  recover  them  from  her  by  suit  possiblj'  she  might 
have  protected  herself  under  the  maxim,  potior  est  conditio 
possiflentis.  Dentan  v.  Englinh,  2  Nott  &  McC.  581,  holds 
that  an  executed  contract,  founded  on  an  immoral  consider- 
ation, is  binding  on  the  parties.  In  Gray  v.  Roberts,  2  A.  K. 
Mar.  208,  the  court  said  :  "  If  both  parties  are  equally 
guilty  of  a  breach  of  the  law,  a  court  of  justice  cannot  inter- 
pose its  aid  in  behaif  of  either,  for  it  is  a  settled  rule,  that 
in  pari  delicto,  putirr  est  conditio  defendentis." — S.  C.  12  Amer. 
Dec.  383.  In  Waite  v.  3JerriU,  16  Amer.  Dec.  238— (4  Greenl. 
102) — it  was  held  that  money  paid  on  an  illegal  contract,  vol- 
untarily, knowingly,  cannot  be  recovered  back.  The  case  of 
Inhabitants  of  Warrentov  v.  Eaton.  Il  Glass.  368,  is  not  distin- 
guishable from  this.  T4ie  court,  Parker,  C.  J.,  said  :  "  If, 
then,  the  composition  of  a  felony,  or  of  a  larceny,  is  an  ille- 
gal consideration  of  any  promise  or  obligation  for  money, 
the  party  claiming  under  such  instrument  cannot  enforce  it 
in  a  court  of  justice ;  nor,  can  the  other  party,  if  he  has  paid 
it,  recover  it  back  again.  There  must  then  be  a  distinction 
between  a  conveyance  of  land,  and  money  paid  on  such  con- 
sideration, or  Betsy  Flagg  [the  grantor]  could  not,  on  this 
ground,  avoid  her  deed  by  entry  or  action,  so  as  to  convey 
any  title  to  the  demandauts.  Such  a  distinction  was  at- 
tempted in  the  argument,  but  we  find  no  foundation  for  it. 
A  deed  of  bargain  and  sale,  signed,  sealed,  delivered,  acknowl- 
edged and  recorded,  is  an  actual  transfer  of  the  land  to  the 
grantee ;  as  much  as  the  delivery  over  of  a  sum  of  money, 
or  of  a  personal  chattel,  is  a  transfer  of  those."  In  Myers  v. 
Meinrat/i,  101  Mass.  367,  it  was  said,  "  The  policy  of  the  law 
is  to  leave  the  parties  in  all  such  cases  without  remedy  against 
each  other."  In  1  Story  Eq.  Ju.  §  2.78,  is  the  following  lan- 
guage. "  In  general,  (for  it  is  not  universally  true,)  where 
parties  are  concerned  in  illegal  agreements,  or  other  trans- 
actions, whether  they  are  mala  prohibita  or  mala  in  se,  courts 
of  equity,  following  the  rule  of  law  as  to  participation  in  a 
common  crime,  will  not  at  present  interpose  to  grant  any 
relief  ;  acting  upon  the  known  maxim,  "  In  pari  delicto,  po- 
tior est  conditio  defendentis  et  possidentis.''  Pursuing  this 
subject  in  the  note,  it  is  said  :  "  I  say  at  present,  for  there 
has  been  considerable  fluctuation  of  opinion,  both  in  courts 
of  law  and  equity  on  this  subject.  The  old  cases  often  gave 
relief,  both  at  law  and  equity,  where  the  party  would  other- 
wise derive  an  advantage  from  his  iniquity.     But  the  modern 
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doctrine  has  adopted  a  more  severely  just,  and  probably  pol- 
itic and  moral  rule,  which  is,  to  leave  the  parties  where  it 
finds  them,  giving  no  relief  and  no  countenance  to  claims  of 
this  sort."  In  the  leading  case  of  Collins  v.  Blantern,  pub-' 
lished  in  1  Smith  Lead.  Ca.  [153],  is  this  strong  language  : 
"  This  is  a  contract  to  tempt  a  man  to  transgress  the  law,  to 
do  that  which  is  injurious  to  the  community  :  it  is  void  by 
the  common  law  ;  and  the  reason  why  the  common  law  says 
such  contracts  are  void,  is  for  the  public  good.  You  shall  not 
stipulate  for  iniquity.  All  writers  upon  our  law  agree  in  this ; 
no  polluted  hand  shall  touch  the  pure  fountains  of  justice. 
Whoever  is  a  party  to  an  unlawful  contract,  if  he  hath  once 
paid  the  money  stipulated  to  be  paid,  in  pursuance  thereof, 
he  shall  not  iiave  the  help  of  a  court  to  fetch  it  back  again. 
You  shall  not  have  a  right  of  action,  when  you  come  into  a 
court  of  justice  in  this  unclean  manner,  to  recover  it  back. 
Proctd,  0!  procul,  este  prdfani."  And  the  American  anno- 
tators,  after  reviewing  American  decisions  bearing  on  the 
question,  employ  this  language :  "  It  is  proper  to  say,  in 
taking  leave  of  this  brief  notice  of  an  important  and  diffi- 
cult subject,  that  the  law  will  leave  all  who  share  in  the  guilt 
of  an  illegal  or  immoral  transaction  where  it  finds  them,  and 
will  neither  lend  its  aid  to  enforce  the  contract  while  execu- 
tory, nor  to  rescind  it  and  recover  back  the  consideration 
when  executed."  We  adopt  this  language  as  our  own,  and 
hold  that  under  the  facts  shown  in  this  record,  plaintiffs  can 
not  recover. — Black  v.  Oliver,  1  Ala.  449. 
Eeversed  and  remanded. 


Thweat,  Adin'r,  v.  Stamps. 

Trover. 

1.  Growing  crops  pass  to  purchaser  of  land  at  execution  sale. — Growing  crops 
are  part  of  the  realty,  and  pass  with  the  title  to  the  laud  to  a  purchaser  at  exe- 
cntion  sale. 

2.  "Rails  and  brick"  when  personalty  and  when  realty. — "Rjiils  and  brick" 
not  connected  with  the  freehold  are  personal  property,  and  do  not  become  fix- 
tures until  they  afe  actually  or  constructively  annexed  to  the  realty. 

3.  Trover ;  fixtures  annexed  to  the  realty  not  recoverable  in.  —Trover  lies  only 
for  the  conversion  of  personal  property  and  can  not  be  maintained,  at  least 
between  vendor  and  vendee,  to  recover  fixtures  which  form  part  of  the 
freehold. 

4.  Fixtures  annexed  tc  realty  ;  action  lies  for  refusal  to  alloxo  severance. — When 
fixtures  are  annexed  to  the  freehold,  a  demand  should  be  made  for  the  right  of 
removal,  and  on  refusal  an  action  lies  for  preventing  the  owner  from  exercis- 
ing the  right  to  sever. 

Voii.  Lxvn. 
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5.  Trover ;.  what  necessary  to  sustain  action  of. — To  suRtain  an  action  of 
trover  the  defendant  must  have  unlawfully  assumed  dominion  over  the  prop- 
erty in  defiance  or  exclusion  of  the  plaintiff's  ri^ht,  or  withheld  possession 
from  him  under  claim  of  title  inconsistent  with  the  plaintiff's. 

6.  Conversion  ;  what  necessary  to  constitute.  — A  vendee  of  land  whose  tenant 
annexe^  "rails  and  l)rick,"  which  were  on  the  land  at  the  time  of  the  sale,  to 
the  realty,  is  not  guilty  of  a  conversion  unless  he  directed,  induced,  or  rati- 
fied the  act  of  his  tenant  in  the  exercise  of  an  unauthorized  dominion  over 
the  property. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  John  Hendekson. 

On  December  7th,  1874,  appellee  P.  A!  Stamps  bought  a 
tract  of  land  lying  in  Talladega  county,  at  sheriff's  sale,  and 
soon  afterwards  went  into  possession  of  it.  At  the  time  of 
the  sale  there  was  a  lot  of  bricks  on  the  land,  and  also  five 
thousand  rails,  which  were  the  property  of  L.  Dickinson,  who 
owned  the  land  until  it  was  sold  by  the  sherifi*.  A  part  of 
the  land  had  been  planted  in  wheat  before  the  sale.  Dill, 
■who  resided  on  the  land  and  was  defendant's  tenant,  used 
the  bricks  to  build  a  chimney  to  a  house  situated  on  the 
land,  and  used  the  rails  to  build  a  fence  on  the  premises. 
The  defendant  did  not  m-der  or  direct  his  tenant,  Dill,  to  use 
the  rails  or  brick,  and  when  the  latter  asked  his  permission 
to  do  so,  replied  that  he  might  do  so  "so  far  as  he  cared." 
The  wheat  was  gathered  in  the  summer  of  1875  by  Dill  and 
others,  and  defendant  received  two-thirds  of  it  from  them. 
On  the  10th  day  of  February,  1877,  Dickinson,  appellant's 
intestate,  brought  this  action  of  trover  against  Stamps  to  re- 
cover the  "rails  and  brick"  and  the  wheat  received  by  him 
from  Dill  and  others,  and  the  foregoing  facts  appearing  in 
evidence,  the  court  charged  the  jury,  that  plaintiff  could  not 
recover  anything  for  the  "rails  or  brick"  unless  the  evidence 
satisfied  them  "that  the  defendant  directed  or  in  some  way 
induced  the  bricks  to  be  used  in  building  the  chimney,  or  the 
rails  to  be  put  on  the  fence."  To  this  charge  the  plaintiff 
excepted.  The  court  also  charged  the  jury  that  "if  they  be- 
lieved from  the  evidence  that  the  wheat  was  sown  on  the  land 
before  the  sale  by  the  sheriff,  and  had  not  been  gathered  at 
that  time,  the  growing  crop  on  the  land  was  part  of  the  land, 
and  the  title  to  the  wheat  passed  to  the  defendant  by  his 
purchase  at  the  sheriff's  sale,  and  the  plaintiff'  could  not  re- 
cover for  the  wheat."  To  this  charge  the  plaintiff  also  ex- 
cepted. The  charges  given  by  the  court  are  assigned  as 
error. 

John  T.  Heflin,  for  appellant.     (No  brief  on  file.) 

SOMERVILLE,  J.— It  is  well  settled  that  growing  crops 
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pass  to  a  vendee,  with  the  title  of  land  upou  which  such 
crops  are  standing  at  the  time  of  sale.  In  this  case,  the 
wheat  was  in  process  of  growth,  and  ungathered,  at  the  time 
of  the  sheriff's  sale,  and  was  part  and  parcel  of  the  realty. 
The  interest,  which  the  defendant  in  execution  had  in  it^ 
passed  with  the  title  of  the  land  to  the  purchaser,  and  there 
was  no  error  in  the  Circuit  Court  so  charging  the  jury." 
Freeman  on  Executions,  §  474 ;  4  Kent  Com.  468  ;  3  Wash. 
Real  Prop.  625,  note  (1);  Foote  v.  Colvin,3  Johns.  216;  Creivs 
V.  Pendleton  (1  Leigh.  297) ;  19  Amer.  Dec.  750  and  752, 
{note). 

The  rails  and  brick  were  personal  property  so  long  as  they 
remained  disconnected  from  the  freehold.  They  could  not 
become  fixtures  until  they  were  actually  or  constructively  an- 
nexed to  the  realty. — Ewell  on  Fixt.  345;  McLaughlin  v^ 
Johnston,  56  III.  163,  And,  since  trover  lies  only  for  the  con- 
version of  personal  chattels,  it  cannot  be  maintained  for  the 
recovery  of  such  fixtures  when  annexed  to  and  constituting: 
part  of  the  freehold,  at  least  as  between  vendor  and  vendee. 
When  so  annexed,  a  demand  should  be  made  for  the  right  or 
privilege  of  removal,  and  in  case  of  refusal,  an  action  would 
lie  for  preventing  the  plaintiff  from  exercising  the  right  to 
sever.  The  evidence  here  shows  no  such  demand. — Ewell 
on  Fixt.  434-5,  note  (4);  Villas  v.  lllason,  25  Wis.  310 ;  Miller 
V.  Baker,  1  Mete.  27. 

In  order  to  sustain  the  action  of  trover,  moreover,  there 
must  have  been,  on  the  part  of  the  defendant,  some  unlawful 
assumption  of  dominion  over  the  property  in  question,  in  de- 
fiance or  exclusion  of  the  plaintiff's  right,  or  else  a  withhold- 
ing possession  from  the  plaintiff,  under  a  claim  of  title, 
inconsistent  with  his  own.  The  defendant  would  not  be 
guilty  of  a  conversion  unless  he  directed,  induced  or  ratified 
the  act  of  Dill,  in  his  exercise  of  an  unauthorized  dominion 
over  the  property,  if  such  it  was  under  the  evidence.. 
2  Greenl,  Ev,  §  642 ;  Ewell  on  Fixt.  434. 

The  rulings  of  the  Circuit  Court  were  in  harmony  with, 
these  principles,  and  the  judgment  is  affirmed. 
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Jackson  et  aL,  Adm'rs,  v.  Scott  et  al. 

Statutory  Real  Action. 

1.  Mortgage,  sale  of  lands  under,  when  a  nullity. — A  sale  of  lands,  under  a 
power  of  sale  contained  in  a  mortgage,  which  rests  wholly  in  parol,  does  not 
divest  the  mortgagee  of  the  legal  title,  nor  cut  olf  the  mortgagor's  equity  of 
redemption,  and  is  a  mere  nullity. 

2.  Same;  payment  of  mortijage  debt,  no  defense  to  action  of  ejectment. — Pay- 
ment of  the  mortgiige  debt,  in  whole  or  in  part,  after  forfeiture,  is  no  defense 
to  an  action  of  ejectment  by  the  mortgagee. 

Appeal  from  Randolph  Circuit  Court. 

Tried  before  Hon.  John  Henderson. 

This  was  a  statutory  real  oction  brought  on  January  28, 
1876,  by  H.  R.  Jackson  and  Mary  A.  Jackson,  as  administra- 
tor and  administratrix  of  the  estate  of  Wm.  Jackson,  deceased, 
against  John  R  Scott  and  J.  Hawkins.  On  the  trial,  the 
plaintiffs  put  in  evidence  a  mortgage  made  Marcli  18,  1871, 
by  Beuj.  East  and  wife,  conveying  certain  lands  to  Wm.  Jack- 
son, to  secure  the  payment  of  two  promissory  notes.  The 
land  was  described  in  the  mortgage  as  "the  north  quarter  of 
the  south-west  quarter  of  section  12,  in  township  20,  and 
range  11,  also  a  part  of  the  north-west  quarter  of  the  south- 
west quarter  of  same  section,  township  and  range,  commenc- 
ing at  the  south-east  corner  of  said  tract,  and  running  north 
two  acres  in  length  and  one  in  breadth,  containing  two  acres, 
on  which  are  situated  the  mills."  The  complaint  claimed 
the  north-east  quarter  of  the  south-west  quarter  of  section  12, 
township  20,  range  11,  besides  the  other  land  described  in 
the  mortgage.  The  plaintiffs  proved  that  Benj.  East,  at  the 
time  of  the  execution  of  the  mortgage,  was  in  possession  of 
the  land  described  in  the  mortgage  exercising  acts  of  owner- 
ship over  it.  The  plaintiff,  for  the  purpose  of  showing  that 
the  north  quarter  of  the  south-west  quarter,  described  in  the 
mortgage,  was  the  north-east  quarter  of  the  south-west  quar- 
ter, offered  to  prove  that  Benj.  East,  at  the  time  the  mort- 
gage was  executed,  resided  on,  and  owned,  the  north-east- 
quarter  of  the  south-west  quarter  of  said  section,  township, 
and  range,  and  that  it  lay  adjoining,  and  to  the  east  of,  the 
two  acres  described  in  the  mortgage,  and  that  he  owned  no 
other  lands  in  said  section  12.  The  court  refused  to  allow 
this  proof  to  be  made  for  that  purpose  and  plaintiff  excepted. 
The  defendants  proved  that  in  January,  1876,  H.  R.  Jackson, 
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as  administrator  of  Wm.  Jackson,  sold  the  land  described  in 
the  mortgage  under  the  power  of  sale  contained  therein, 
besides  the  remnant  of  a  stock  of  goods  and  accounts  which 
were  bid  off  by  him  for  the  estate  of  Wm.  Jackson,  at  $748.52. 
No  deed  was  made  to  any  part  of  the  land  under  or  by  virtue 
of  the  sale,  and  no  memorandum  thereof  in  writing  was  made 
at  the  time  of  said  sale.  The  defei\dant  offered  to  show  by 
Benj.  East  that  the  value  of  the  accounts,  and  the  remnant 
of  the  stock  of  goods,  exceeded  the  amount  due  on  the  mort- 
gage, but  the  plaintiffs  objected  to  this  evidence.  The  court 
sustained  the  objection,  and  defendants  excepted.  The  court, 
at  the  request  of  the  defendants,  charged  the  jury,  in  writing,, 
that  if  they  believed  all  the  evidence  they  must  find  for  the 
defendants.  The  court  gave  this  charge,  and  defendants 
excepted.  The  ruling  of  the  court  on  the  ovidence,  as  shown 
above,  and  the  giving  of  the  charge,  are  assigned  as  error. 

Watts  &  Sons,  for  appellants. — The  evidence  to  show  that 
by  the  north  quarter  of  section  12,  was  meant  the  north-east 
quarter  of  the  south-west  quarter,  did  not  tend  to  contradict 
or  vary  the  deed,  but  merely  identified  the  land  actually  con- 
veyed. It  was  competent  to  explain  the  latent  ambiguity  as 
to  which  one  of  the  two  quarters  of  the  sputh-west  quarter 
was  meant. —  Wilherson  v.  Hughes,  35  Ala.  453  ;  28  Ala.  164  ;. 
27  Ala.  142 ;  33  Ala.  161  ;  8  Ala.  502  ;  41  Ala.  292  ;  Whart. 
on  Ev.  941,  et  seq.  The  mortgage  vested  the  legal  title  to  the 
lands  in  Wm.  Jackson,  and  his  personal  representative  could 
maintain  ejectment. — Leivis  v.  Wills,  50  Ala.  198  ;  liussell  v. 
Irivin,  41  Ala.  292.  The  sale  of  the  land,  whether  valid  or 
invalid,  could  not  prevent  a  recovery  of  the  land  sold  and 
bought  for  the  estate. — 45  Ala.  482  ;  2  Jones  on  Mortgages, 
1894.  The  title  of  Jackson  was  not  divested  by  the  sale. — 37 
Ala.  354 ;  14  Ala.  476.  The  general  charge  given  by  the 
court  was  erroneous.  Payment  of  the  mortgage  debt,  after 
forfeiture,  is  no  defense  to  an  action  of  ejectment  by  a 
mortgagee. 

Smith  &  Smith,  for  appellee.     (No  brief  on  file.) 

BRICKELL,  0.  J. — 1.  The  lands  are  not  accurately  and 
artificially  described  in  the  mortgage,  yet,  taking  the  descrip- 
tion in  its  entirety,  there  is  no  uncertainty  as  to  the  lands 
intended  to  be  conveyed.  The  conveyance  is  of  two  several 
and  adjoining  parcels  of  land.  The  parcel  of  two  acres,  on 
which  the  mills  are  situate,  is  not  part  of  the  other  parcel, 
designated  as  the  7wr(h  quarter  of  the  quarter  section.  They 
form  a  separate  tract,  conveyed  in  addition  to  the  tract  there- 
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by  designated.  They  adjoin  that  tract,  and  are  described  as 
pmi  of  the  north-west  quarter  of  the  quarter  section.  The 
boundary  of  them  is  commenced  at  the  south-east  corner  of 
the  said  tract,  referring  evidently  to  the  preceding  words, 
north-ivest  quarter  of  the  south-west  quarter.  Thus,  it  is  ren- 
dered certain,  looking  alone  to  the  description,  that  north 
quarter  means,  and  can  mean  only,  the  north-east  quarter  of 
the  south-ivest  quarter.  To  that  quarter  only  are  the  words 
capable  of  application,  and  the  whole  description,  when  taken 
in  connection,  of  itself  applies  the  words  to  that  quarter. 
When  so  applied,  there  is  no  uncertainty  or  ambiguity  to  be 
explained  by  parol  evidence,  or  by  resorting  to  the  relations 
of  the  mortgagor  to  the  several  parcels  of  land. 

2.  The  sale  of  the  lands  under  the  power  in  the  mortgage, 
Testing  wholly  in  parol,  did  not  divest  the  legal  estate  of  the 
mortgage,  or  cut  off  the  equity  of  redemption  of  the  mort- 
gagor— it  was  as  to  the  lands  a  mere  nullity.  Payment  of  the 
mortgage  debt  in  part,  or  in  whole,  is  not  in  a  court  of  law  a 
defense  to  an  action  of  ejectment  brought  by  the  mortgagee. 
Sla.ughter  v.  Doe,  ex  dem,  MSS.  The  Circuit  Court  erred  in 
the  charge  given  on  the  request  of  the  defendants. 

Reversed  aud  remanded. 


Turnley  et  al,  v,  Hanna. 

Bill  in  Eqinty  to  enjoin  action  of  Forcible  Entry  and  Unlatofvl 
Detainer,  and  to  remove  Cloud  from  Title. 

1.  Possession  of  land  acquired  by  force;  equity  will  not  protect. — When  posses- 
€ion  of  lami  is  acquired  by  such  force  ns  to  entitle  the  party  evicted  to  main- 
tain an  action  of  forcible  eutry  and  unlawtnl  detainer,  equity  will  not  entertain 
a  bill  founded  on  such  possession,  to  enjoin  the  action,  and  to  remove  a  cloud 
from  complainant's  title  to  the  land. 

Appeal  from  DeKalb  Chancery  Court. 

Heard  before  Hon.  H.  C.  Speake. 

This  bill  was  filed,  Nov.  4,  1873,  by  A.  B.  Hanna,  against 
Mathew  J.  Turpley  and  others,  praying  for  an  injunction  to 
restrain  an  action  of  forcible  entry  and  unlawful  detainer, 
and  other  actions  brought  by  Turnley  and  others,  to  recover 
possession  of  certain  lands,  described  in  the  bill,  from  Hanna 
and  to  remove  a  cloud  on  complainant's  title  to  the  land. 
The  Chancellor  granted  a  perpetual  injunction  against  Turn- 
ley  et  al.,  restraining  them  from  prosecuting  the  action  of 
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forcible  entry  and  unlawful  detainer,  and  other  actions  then 
pending,  and  ordered  the  cloud  removed  from  the  title.  The 
opinion  states  the  facts  so  far  as  they  are  necessary  to  prop- 
erly understand  the  decision.  The  rendition  of  the  decree  as 
stated  above,  is  assigned  as  error. 

M.  J.  Turnley,  W.  H.  Forney,  Cooper  &  Reeves,  and 
Watts  <fe  Sons,  for  appellants. — The  only  possession  which 
Hanna  had  of  the  land  in  controversy,  when  he  filed  this  bill, 
he  had  acquired  by  force.  Possession  thus  acquired  did 
not  authorize  him  to  maintain  a  bill  to  remove  a  cloud  from 
his  title,  for  the  possession  which  gives  equity  jurisdiction  in 
such  cases,  must  have  been  acquired  in  a  lawful  way. — Har- 
din V.  Jones,  86  111.  313  ;  Comstock  v.  Henberry,  66  111.  212. 
To  permit  one  to  avail  himself  of  such  possession,  would  be 
enabling  him  to  make  his  own  force  and  unlawful  acts  a  basis 
for  equitable  relief.  But  it  is  well  settled  that  a  claimant  of 
lands,  who  is  not  in  actual  possession,  however  good  may  be 
his  right,  can  not  file  a  bill  to  set  aside  adverse  deeds  alleged 
to  constitute  a  cloud  on  his  title.  —  Daniel  v.  Stewart,  55  Ala. 
278.  Nor  will  equity  undertake  to  establish  legal  rights 
when  there  is  an  adequate  remedy  at  law. —  Youngblood  v. 
YoungUood,  54  Ala.  486. 

Rice  &  Wiley,  for  appellees. — The  only  plausible  ground 
urged  by  counsel  for  Turnley  for  reversal  is,  in  substance, 
that  appellee,  tho  true  owner,  last  obtained  possession  by 
artifice.  Even  if  the  true  owner  did  last  obtain  possession 
by  artifice,  or  even  by  force,  he  might  be  indicted  for  such 
force,  but  would  be  entitled  to  all  the  protection  for  his  pos- 
session to  which  he  would  have  been  entitled,  if  he  had 
regained  possession  in  a  manner  free  from  criticism.  The 
Chancery  Court  has  no  criminal  jurisdiction,  and  when  it  is 
appealed  to  by  the  true  owner  of  real  estate,  in  possession, 
for  the  protection  of  his  possession  against  such  disturbers 
as  were  the  original  defendants,  it  will  give  him  that  pro- 
tection, and  will  not  confiscate  his  undeniable  right  of  recap- 
tion and  re-entry,  nor  hold  that  the  exercise  of  his  right  of 
recaption  or  re-entry,  has  annihilated  his  right  to  invoke  for 
his  possession  (although  acquired  last  by  artifice  or  force), 
the  protection  which  courts  of  equity  extend  as  against  such 
disturbers  as  were  the  original  defendants. — 3  Bouvier's 
Institutes,  20-24 ;  Mahone  v.  Reeves,  11  Ala.  345. 

STONE,  J. — The  title  to  the  lands  in  controversy  in  this 
suit  was  originally  in  George  E.  Patton.  Each  litigant  claims 
from  him,  as  the  original  source  of  his  claim  of  title.     He 
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was  in  passessioii  in  1849,  and  continued  to  reside  on  the 
lands  for  near  ten  years  afterwards.  Whether  he  occupied 
as  tenant  of  Brown,  Hanna's  vendor,  or  with  his  permission, 
is  not  very  clearl}'  proved — but  the  tendency  of  the  testimony 
•is,  that  he  remained  there  with  the  permission  of  Brown, 
who  was  his  son-in-law.  In  1859  Patton  sold  and  conveyed 
an  undivided  half  interest  in  the  lands  to  Turniey  and  Hig- 
gins.  For  Hanna  it  is  contended  that  the  lands,  in  1849, 
were  sold  by  the  sheriff  under  judgments  and  executions 
against  Patton,  and  conveyed  by  the  sheriff  to  White,  the 
purchaser  ;  that.White  purchased  for  Brown,  paying  the  pur- 
chase-money, and  agreed  to  convey  to  Brown,  on  the  latter 
repaying  to  him  the  money  so  paid  ;  that  Brown  moved  upon 
the  lands  when  the  purchase  was  made,  and  afterwards  paid 
White  the  purchase-money  ;  that  White  refused  to  convey, 
and  Brown  filed  a  bill  against  him  to  compel  specific  per- 
formance, which  was  decreed  to  him  in  1854.  Brown  after- 
wards-about  1869  or  1870 — sold  and  conveyed  the  lands  to 
Hanna.  For  Turniey  and  his  co-appellants  it  is  contended, 
that  after  the  sheriff's  sale,  and  within  two  years,  Patton 
redeemed  the  lands  from  White,  paying  the  purchase-money, 
the  interest,  and  all  lawful  charges  ;  that  he  remained  in  pos- 
session in  his  own  right  until  1859 ;  that  he  then  sold  and 
conveyed  an  undivided  half  interest  in  the  land  to  Turniey 
and  Higgins ;  that  soon  afterwards  he  left  the  lands,  and 
removed  to  the  State  of  Tennessee,  where  he  died  about  the 
year  1861 ;  that  Mis.  Patton  returned  to  Alabama  about  1862, 
and  re-occupied  her  former  residence  on  the  lands  in  con- 
troversy ;  that  there  was  administration  on  the  estate  of 
Patton,  granted  in  DeKalb  county,  and  at  the  instance  of 
such  administrator,  dower  was  allotted  to  Mrs.  Patton  in 
said  lands,  including  her  homestead ;  that  she  remained 
in  possession  of  said  dower  interest  until  late  in  the  year 
1869,  or  January  1870,  when  she  sold  and  conveyed  her 
dower  interest  to  Hanna,  moved  off  the  premises,  and  died 
in  .187L  That  the  administrator  obtained  an  order  to  sell 
the  undivided  half  interest  in  said  lauds,  and  did  sell  said 
interest,  as  the  property  of  the  estate  of  said  George  E.  Pat- 
ton, and  Collins  became  the  purchaser,  and  received  a  con- 
veyance. 

As  to  the  possession.  The  proof,  as  we  have  said,  reason- 
ably satisfies  us  that  Brown  was  in  the  actual  possession  and 
occupancy  of  the  land  for  some  five  or  more  years,  when  he 
removed  to  the  State  of  Tennessee  about  1856,  where  he  has 
since  continuously  resided.  The  proof  also  tends  to  show 
that  for  some  time  after  he  left  he  had  a  tenant  on  said  lands, 
occupying  in  his  right.     We  infer  from  certain  circumstances 
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this  tenant-occupancy  continued  until  1860  or  1861.  From 
that  time  we  hear  of  no  possession  had  or  asserted  by  Brown, 
or  any  one  in  his  right,  until  late  in  November,  1869.  The 
testimony  offered  for  appellants — defendants  below — shows 
that  they  claimed  control  of  the  lands,  exercising  some  acts 
of  ownership,  from  and  after  1862,  until  about  December  24th, 
1869  ;  the  administrator  of  Patton,  after  he  was  appointed, 
uniting  with  Turnley  in  this  asserted  ownership  and  control. 
Turnley  rented  out  the  lands,  and  had  tenants  upon  them, 
from  1866  on,  for  some  years.  In  the  summer  of  1869,  a 
cabin  was  built  on  the  lands,  under  Turuley's  permission,  and 
occupied,  in  part,  by  members  of  Turuley's  family  for  two 
months.  In  November,  1869,  Turnley  had  other  cabins  built 
and  occupied  by  tenants.  At  this  time  no  one  was  in  the 
actual  occupancy  of  the  lands,  except  Mrs.  Patton,  the  dow- 
ress,  and  said  tenants  of  Turnley.  The  cabins  were  small, 
and  very  inferior.  Brown,  at  this  stage  of  the  controversy, 
appeared  on  the  premises,  with  others,  his  employees — and 
sometimes  with  Hanna — and  Brown  and  his  assistants  demol- 
ished one  or  more  of  the  houses,  removed  the  timbers, 
burned  some,  and  hauled  Turuley's  furniture,  of  little  value, 
to  a  neighboring  house,  and  left  it  there.  They  broke  into 
one  house  that  was  locked,  and  continued  to  occupy  it.  On 
the  24th  December,  1869,  Brown  and  one  Holton,  together 
with  others,  by  force,  threats  and  intimidation,  caused  all  of 
Turuley's  tenants  to  leave  the  premises,  and  occupied  them 
themselves.  Hanna  was  present,  and  soon  after  took  pos- 
session under  his  purchase  from  Brown.  In  January,  1870, 
Mrs.  Patton  left  the  premises  and  State,  having  sold  her 
dower  interest  to  Hanna.  She  died  in  1871.  The  testimony 
of  Turnley  and  his  witnesses,  if  not  disproved  or  disbelieved, 
is  sufficient  to  establish  possession  in  him  and  Collins,  and 
such  forcible  eviction  and  holding,  as  to  maintain  an  action 
of  forcible  entry  and  detainer.  It  is  a  dangerous  practice, 
severely  condemned  by  the  law,  to  adjust  private  disputes 
by  the  strong  arm  of  force. — Davidson  v.  Phillips,  9  Yerg.  93  ; 
Childress  v.  Black,  Id.  317  ;  Turner  v.  Lifmhrick,  Meigs,  7. 

Soon  after  this,  Turnley  and  Collins  commenced  an  action 
of  forcible  entry  and  detainer  against  Brown  and  Holton,  for 
the  forcible  eviction,  and  recovered  a  judgment  before  a  jus- 
tice of  the  peace.  Defendants  took  an  appeal  to  the  Circuit 
Court,  and  while  the  case  was  pending  on  appeal,  Hanna 
filed  this  bill.  He  alleged  he  was  in  possession,  had  a  good 
title  ;  and  the  object  of  his  suit  is  to  remove  the  cloud  from 
his  title,  caused  by  the  claims  of  Turnley,  Higgins  and  Col- 
lins, to  quiet  his  possession,  and  to  enjoin  the  said  action  of 
forcible   entry  and   detainer,  and  some  other  suits   Turnley 
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was  prosecuting  growing  out  of  tlieir  contention  over  the  pos- 
session oi  said  land. — Hamilton  v.  Hendrix,  1  Bibb,  (Ky.)  67, 
was  a  case  very  like  the  one  in  hand.     The  court  ruled  that 
"a  person  holding  the  elder  legal  title,  and  in  possession  by 
force,  and  thereof  convict,  can  not  resort  to  a  court  of  equity 
to  try  the  right."     The  court,  in  commenting  on  the  facts  of 
that  case  said  :  "Considering  the  complainant  as  a  tort-feasor, 
can  it  be  said   that  equity  should  stretch  for  him  a  helping 
hand,  yet  further  than   if  he   had  Dot   been   guilty,  or  had 
repaired  the  wrong  ?     Or,  does  it  become  a  court  of  equity 
to  encourage  breaches  of  the  peace,  by  acknowledging  a  pos- 
session so  acquired   as   the  foundation  of  jurisdiction,  and 
protecting  that  possession  to  the  end  of  a  controversy  upon 
conflicting   claims  ?"     See,  also,  Dedman  v.  Smith,  2  A.  K. 
Marsh,  260  ;  a  very  strong  case.     In  the  case  of   Comstock  v. 
Henberry,  66  111.  212,  the    principle  is  thus  stated  :    "When 
the  holder  of  an  adverse  claim  of  title  to  land  took  possession 
and  leased  the  same  for  five  years,  and  the  complainant,  also 
claiming  title  to  the  same  land,  procured  the  tenant  to  attorn 
to  him,  and  the  original  lessor,  by  forcible  detainer,  recovered 
the  possession,  which  was,  on  the  following  night,  forcibly 
retaken  by  the  tenants  of  the  complaioant,  who  filed  his  bill 
in  equity  to  enjoin  the  prosecution  of  an  action  of  forcible 
entry  and  detainer,  and  to  quiet  his  title  as  against  the  holder 
of  the  adverse  title  :    Held,  that  while  the  complainant  was 
in  the  actual  po.ssession  of  the  land  at  the  time  he  exhibited 
his  bill,  yet,  as  it  was  obtained  unlawfully  and  forcibly,  he 
could  not  be  allowed  to  take  advantage  of  his  own  wrong,  and 
would  be  considered  in  equity  as  out  of  possession,  so  far  as 
the  question  of  jurisdiction  was  concerned  ;  and  being  out  of 
possession,  he  had  a  complete  remedy  at  law,  and  a  court  of 
equity  could  not  entertain  his  bill."     In  Hardin  v.  Jones,  86 
111.  {313,  the  court,  in  speaking  of  bills  to  remove  a  cloud  from 
title,  said  :     The  "  possession  that  gives  jurisdiction  in  such 
cases  must  be  such  as  was  acquired  in  a  lawful  way,  for  it  can 
not  be  that  equity  will  lend  its  aid  to  protect  a  possession 
wrested  from  another  by  violence,  or  obtained  by  the  use  ot 
any  unfair  or  corrupt  means.     *     *     *     His  wrongful  act 
can  afford  no  foundation  for  equitable  jurisdiction  and  relief." 
Hamilton  v.  Adams,  15  Ala.  596,  is  decisive  of  this  case.     In 
that  case  there  had  been  a  forcible  eviction,  and  a  suit  and 
recovery  in  forcible  entry,  and  detainer.     The  party  who  had 
thus  tortiously  acquired  possession,  filed  his  bill,  setting  up 
good  title  in  himself,  that  the  plaintiff  in  forcible  entry  and 
detainer  was  insolvent,  and  praying  an  injuncioQ,  restraining 
the  writ  of  restitution.     This  court  said  :     "  It  is  immaterial 
how  perfect  a  man's  title  may  be,  if  he  enters  upon  the  pos- 
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session  of  another  who  has  no  title  whatever,  by  violence,  lie 
caunot  protect  himself  against  the  proceeding  for  a  forcible 
entry  and  detainer." 

Applying  the  principles  stated  above  to  this  case,  however, 
has  no  such  possession  as  will  give  him  a  standing  in  a  court 
of  equity.  Having  entered  by  force,  and  thus  violated  the 
law,  he  has  disabled  himself  from  invoking  the  aid  of  the 
Chancellor  to  protect  him  in  his  possession. 

The  decree  of  the  Chancellor  is  reversed,  the  injunction  dis- 
solved, and  this  court,  proceeding  to  render  the  decree  the 
Chancellor  should  have  rendered,  doth  order  and  decree  that 
the  complainant's  bill  be  dismissed,  at  his  costs,  and  the  costs 
of  the  appeal,  both  in  the  court  below  and  in  this  court. 

Brickell,  C.  J.,  not  sitting. 


Tlionipsoii  V.  The  State  of  Alabama. 

Indictment  for   Unlawfully  and    Wantonly  Killing  an  Animal. 

1.  Trespass  to  pursue  animals  with  dogs  and  kill  them. — One  who  pursues 
with  clogs,  aud  kills  auimals  belougiuj^  to  another,  when  found  injuring  his 
crops,  even  though  they  may  have   broken  into  his  field,  is  guiity  of  trespass. 

2.  "Unlawful,"  to  commit  trespass. — One  who  commits  a  trespass  in  killing 
au  animal,  kills  it  'unlawfully." 

3  Malice  not  an  ingredieyit  of  offense  of  unlawfully  or  icantonly  kilUmj  animals. 
Malice  is  not  an  ingredient  of  the  offense  of  iinlnwfully  or  wantonly  killing  au 
animal  as  denounced  by  the  statute  (Code,  §  440.)).  and  if  the  defendant  killed 
the  animal  unlawfully,  he  is  properly  convicted  of  such  oii'ense. 

Appeal  from  Bullock  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

Piatt  Thompson  occupied  lands  on  which  there  was  a  corn 
crop  growing  in  a  field  through  which  ran  a  road.  The  road 
began  on,  and  ran  through,  the  lands  of  Joseph  Howard,  who 
resided  on  and  cultivated  land  adjoining  Thompson's,  and 
entered  the  premises  of  the  latter  through  a  gate,  which 
formed  part  of  the  partition  fence  between  the  two  neigh- 
bors. This  gate  was  not  alxv^ays  closed,  and  the  fence,  which 
was  "a  very  good  fence,"  but  "not  a  lawful  fence,"  was  down 
in  several  places.  Joseph  Howard  owned  a  hog,  and  this 
hog  had  gone  through  the  open  gate,  or  through  the  gaps  in 
the  fence,  several  times,  and  had  destroyed  much  of  Thomp- 
son's corn  ;  and  the  latter  notified  Howard,  that  if  he  did 
not  keep  his  hog  out  of  the  field,  he  would  kill  i.t,  but  Howard 
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made  no  effort  to  do  so.  The  said  hog  again  entered  Thomp- 
son's field,  either  through  the  gate,  or  the  "gaps"  in  the  fence, 
and  fell  to  eating  or  destroying  the  growing  corn  ;  and,  in  an 
effort  to  drive  the  aforesaid  hog  from  the  field  with  dogs  and 
sticks,  it  was  killed  by  Piatt  Thompson,  wherefore,  he  was 
indicted  for  "unlawfully  or  wantonly  killing  a  hog,  the  per- 
sonal property  of  Joseph  Howard."  On  the  trial,  proof 
having  been  made  of  the  foregoing  facts,  the  court  charged 
the  jury  :  "That  although  the  hog  had  frequently  entered 
defendant's  field  and  damaged  his  crop,  this  gave  him  no 
right  to  kill  it ;  that  he  had  a  right  to  use  so  much  force  as 
was  necessary  to  get  it  out  and  protect  his  crop,  but  in  doing 
so,  he  was  required  to  be  careful,  and  do  no  more  injury,  if 
any,  to  the  hog,  than  was  unavoidable  in  getting  it  out." 
The  defendant  excepted  to  each  of  these  charges.  The 
defendant  requested  the  court  to  charge  the  jury  :  "That  if 
they  believed  the  evidence  of  the  witnesses  as  to  the  fence, 
the  injury  to  the  crop,  and  the  notice  to  Howard,  to  be  true  ; 
and  that  the  hog  could  only  have  been  kept  out  of  the  crop 
by  building  a  lawful  fence  around  it,  they  must  find  the 
defendant  not  guilty.  The  court  refused  to  give  this  charge 
and  the  defendant  excepted.  The  defendant  was  convicted, 
and  fined  twenty  dollars. 

No  counsel  marked  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMEIiVILLE,  J. — The  indictment  in  this  case  charges 
that  the  appellant  "unlawfully  or  wantonly  killed,  disabled 
or  destroyed  a  hog,  the  personal  property  of  Joseph  How- 
ard."— Code  (1876)  §  4409.  The  hog  is  shown  to  have  been 
killed  while  in  the  act  of  eating  or  destroying  a  growing  crop 
of  corn  on  the  premises  of  the  defendant,  Thompson  ;  and 
the  killing  was  perpetrated  by  dogs  and  with  sticks,  in  an 
effort  to  drive  the  animal  from  the  field.  The  partition  fence 
between  the  adjoining  lands  of  Howard,  the  owner  of  the 
hog,  and  those  of  the  defendant,  was  not  a  lawful  fence 
within  the  description  of  the  statute  (Code,  1876,  §  1584.)  It 
is  shown  that  the  hog  may  have  entered  either  through  an 
intervening  gate,  which  was  sometimes  open,  or  through  gaps  . 
in  the  partitionlfence,  and  had  before  depredated  upon  the 
ssame  crop,  destroying  a  portion  of  it,  of  which  fact  Howard 
had  been  informed  with  an  accompanying  threat  that 
defendant  would  kill  the  hog  unless  it  was  prevented  from 
trespassing  on  him  again. 

It  is  insisted  that  the  killing  of  the  animal  under  this  state 
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of  facts  was  not  unlawful,  but  so  far  justifiable  as  to  exculpate 
the  defendant  from  liability  to  conviction  under  the  statute. 
If  the  act  of  the  defendant  was  a  trespass,  then  it  was  unlaw- 
ful, and  he  was  properly  convicted. 

Every  person  has  a  lawful  right  to  defend  his  person  or  his 
property,  not  for  the  purpose  of  redressing  an  injury  already 
perpetrated,  but  purely  upon  the  principle  of  prevention,  in 
the  present  and  for  the  future.  Yet  this  right,  valuable  and 
important  as  it  is,  must  be  commensurate  with,  and  strictly 
limited  to,  the  existing  necessity.  The  exercise  of  it  beyond 
this  constitutes  the  party  a  trespasser. — Cooley  on  Torts,  50; 
Walker's  American  Law,  (7th  ed.)  217  ;  Russell  v.  Barroio, 
7  Port.  106. 

The  general  principle  is  not  denied  that  a  person  may  law- 
fully kill  an  animal  when  necessary  for  the  preservation  of 
his  property,  as  when  one  shoots  a  dog  accustomed  to  injure 
sheep,  and  found  at  the  time  in  the  act  of  killing  one. 
2  Water,  on  Tres.  §  907.  Nor  that  he  could  at  common 
law  lawfully  employ  a  dog  to  drive  from  his  premises  the 
cattle  of  another,  which  are  there  wrongfully,  doing  damage, 
{1  Comyn's  Dig.  419),  unless  it  appear  that,  owing  to  the  size, 
character  or  habits  of  the  dog,  or  the  mode  of  setting  him 
on,  the  owner  of  the  premises  acted  without  ordinary  care  or 
prudence. —  Wood  v.  LaRue,  9  Mich.  158. 

But  apart  from  the  new  liabilities  created  by  the  statute, 
having  reference  to  the  subject  of  lawful  fences,  it  has  been 
repeatedly  decided,  that  one  is  guilty  of  a  trespass  who  pur- 
sues with  dogs  and  kills  the  animal  of  another,  found  injuring 
his  crops,  even  though  such  animal,  .so  found  trespassing, 
may  have  broken  into  a  field  of  the  person  killing  it. — Ford 
V.  Taggart,  4  Tex.  492  ;  Bost  v.  Mingues,  64  N.  C.  44  ;  2  Water, 
on  Tres.  §  899.  And  notice  given  of  an  intention  to  do  so  is 
regarded  as  a  mere  threat  to  do  an  illegal  act,  and  would  not 
vary  the  liability. — Clark  v.  Kdiher,  107  Mass.  406. 

Under  the  existing  statutes,  which  require  partition  fences 
between  improved  lands  to  be  erected  and  repaired  at  the 
joint  expense  of  th'e  occupants,  it  has  been  held  that  one 
would  not  be  liable  for  damages  done  by  his  cattle  breaking 
through  the  partition  fence  and  destroying  the  crop  of  the 
other,  the  duty  to  repair  devolving  equally  on  each. —  Walker 
V.  Watrous,  8  Ala.  493.  And  section  1587  of  the  Code  (1876) 
now  provides  as  follows  :  "If  any  trespass  or  damage  is  done 
by  an  animal  breaking  into  lands  not  enclosed  as  in  the  pre- 
ceding section  is  provided,  the  owner  is  not  liable  therefor  ; 
and  if  any  person  injures  or  destroys  any  such  animal,  he  is 
lialile  to  the  oivner  for  five  times  the  amount  of  the  injury  done, 
to  be  recovered  before  any  court  of  competent  jurisdiction." 
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The  question  in  this  case  is  not  the  liability  of  Howard,  the 
owner  of  the  hog,  to  the  defendant  Thompson,  for  the 
destruction  of  the  crops  of  the  latter.  That  point  is  totally 
immaterial.  The  contention  has  reference  only  to  the  matter 
of  Thompson's  liability  to  Howard  for  killing  or  injuring  the 
hog.  This,  we  think,  was,  under  the  facts  of  the  case,  a  tres- 
pass, and  was  therefore  unlawful,  and  if  unlawful,  the  defend- 
ant was  guilty  of  the  offense  charged  in  the  indictment, 
malice  under  this  section  of  the  Code  not  being  an  ingre- 
dient of  the  offense. — Code,  §  4409. 

The  evidence  does  not  disclose  whether  the  hog  entered 
Thompson's  field  by  breaking  the  partition  fence,  or  through 
the  gate  which  was  negligently  left  open.  Hence  we  have 
discussed  the  question  presented  in  both  aspects  of  the  case. 
In  either  view  there  is  no  error  in  the  rulings  of  the  Circuit 
Court,  and  its  judgment  is  affirmed. 


Fairbanks,   Morse  &  Co.  v.  The  Eu- 
reka Company. 

Detinue  for  a  "  Track  Scale  "  by  Vendor  after  conditional  sale, 

1.  Record  of  icritien  contract,  when  not  nctlce. — The  recorrl  of  a  written  con- 
tract for  the  conditional  nnle  of  pernnnal  property,  in  the  oflSce  of  the  judge 
of  probate,  is  unauthorized  by  statute  and  is  not  notice  to  a  sub-purchaser,  of 
the  ch^im  of  the  original  vendor. 

2.  Possession  only  prima  facie  evidence  of  title. — The  possession  of  personal 
property  is  only  prima  facie  evidence  of  title,  and  cannot  be  relied  on  as  higher 
evidence  to  divest  the  true  owner  of  the  title  to  his  property. 

3.  Condilional  sale  •  right  of  vendor  against  subpui-chaser. — A  purchaser  of 
personal  property  from  one  who  holds  possession  under  an  incomplete  condi- 
tional sale  cannot  defeat  a  recovery  by  the  original  vendor,  although  he  is  a 
5o?ja^de  purchaser  for  value  and  without  notice. 

Appeal  from  Shelby  Circuit  Court. 

Tried  before  Hon.  W.  L.  TVhitlock. 

This  was  an  action  of  detinue  brought  by  Fairbanks,  Morse 
&  Co.,  against  the  Eureka  Company,  to  recover  a  thirty  ton 
"  Track  Scale."  On  the  trial,  it  was  shown  that  one  C.  O. 
Godfrey  sent  the  following  order  to  the  plaintiffs  on  the  day 
of  its  date,  viz:  "Town  of  Helena,  County  of  Shelby,  State 
of  Alabama.  Messrs.  Fairbanks,  Morse  &  Co. — Please  send 
me  from  Nashville  one  thirty  ton  track  scale,  thirty-three 
feet  platform,  marked  to  C.  O.  Godfrey,  Helena,  for  which  I 
agree  to  pay  seven  hundred  and  fifty  dollars,  as  follows  :  One- 
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third  cash  when  built,  balance  in  four  and  six  months :  and 
it  is  agreed,  that  you  do  not  part  with  nor  relinquish  your 
claim  on  or  title  to  said  scale  until  it  is  fully  paid  for  ;  and 
in  default  of  the  payment  for  the  scales  as  agreed,  3'ou  or 
your  agent  may,  without  process  of  law,  take  possession  of 
and  remove  said  scale,  and  collect  reasonable  charges  for  the 
use  of  the  same.  Scale  warranted  durable  and  accurate. 
To  be  built  by  Fairbanks,  Morse  &  Co.  about  as  soon  as 
ready.  If  the  purchaser  delays  having  the  scale  built  thirty 
days  after  t!ie  time  set  for  delivering,  then  this  order  shall 
become  due  and  payable  the  same  as  if  the  scale  had  been 
built  at  the  time  stated.     C.  O.  Godfrey." 

On  December  17th,  1874,  this  contract  was  filed  in  the  office 
of  the  judge  of  probate  of  Shelby  county  for  record,  and  was 
duly  recorded  there.  The  scale  was  sent  by  plaintiffs  to 
Godfrey,  and  was  received  and  used  by  him  for  weighing  coal. 
One- third  of  the  purchase-money — $250 — was  paid  in  cash. 
At  the  time  of  the  trial,  the  scale  was  in  possession  of  the 
Eureka  Company,  and  was  worth  about  $500.  "  The  evidence 
for  the  defendant  showed  that  on  April  28th,  1875,  said  God- 
frey, who  had  possession  of  the  scale  and  was  using  it,  sold 
it  to  the  defendants  for  value,  and  conveyed  it  to  them  in 
writing  ;  that  defendant  was  a  bona  fide  purchaser  of  the  scale 
and  had  no  actual  notice  of  the  written  contract  between 
plaintiffs  and  Godfrey,  which  is  set  out  above,  nor  of  any 
claim  to  the  scale  by  any  person  other  than  said  Godfrey  ; 
that  defendant  received  possession  of  the  scale  on  April  28th, 
1876,  and  had  used  it  since  that  time  ;  that  it  had  no  notice 
that  the  paper  set  out  above  had  been  recorded  or  had  been 
filed  for  record.  The  court  charged  the  jury  that  the  mere 
fact  that  the  contract  between  Godfrey  and  the  plaintiffs  was 
recorded  in  the  office  of  the  judge  of  probate  of  Shelby  county 
would  not  be  notice  to  the  defendant  of  plaintiff's  claim  to 
the  scale.  The  court  further  charged  the  jury,  "  that  if  the 
jury  believe,  from  the  evidence,  that  the  only  notice  which 
defendant  had  of  the  claim,  title  or  lien  of  the  plaintiffs  to 
the  scale  when  defendant  bought  of  Godfrey,  was  the  mere 
fact  that  said  writing  was  recorded  as  aforesaid,  and  that  the 
defendant  was  at  the  time  of  the  purchase  without  any  actual 
notice  of  plaintiffs  claim  or  title  to  the  scale,  and  that  defend- 
ant purchased  said  scale  in  good  faith  from  said  Godfrey, 
and  paid  him  at  the  time  an  adequate  and  valuable  consid- 
eration therefor,  while  said  Godfrey  had  the  actual  use 
and  possession  of  said  scale ;  and  if  defendant  has  shown 
these  facts  to  the  satisfaction  of  the  jnry,  they  will  find  the 
issue  in  favor  of  the  defendant  ;  "  and  if  the  jnry  are  satis- 
fied that  the  foregoing  is  all  of  the  evidence,  and  that  all  the 
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facts  as  stated  above  are  true,  in  that  event,  they  will  find 
for  the  defendant."  The  plaintifis  excepted  to  these  charges. 
There  was  a  verdict  for  the  defendants,  and  the  plaintiffs 
appealed  to  this  court,  and  assign  the  charges  of  the  court 
as  error. 

Wilson  &  Wilson,  and  J.  N.  Arrington,  for  appellants. 

Terry  &  Lane,  for  appellee. 

BRICKELL,  C.  J.— In  Sumner  v.  Woods,  52  Ala.  94,  it  was 
decided,  that  a  sale  of  a  chattel,  the  vendor  parting  with  pos- 
session, upon  the  condition  that  the  title  should  not  pass  un- 
til the  purchase-money  was  paid,  was  valid  between  the  par- 
ties, but,  as  tobona  fide  purchasers  from  the  vendor,  he  would 
be  deemed  the  true  owner,  and  they  would  acquire  a  title 
■which  would  prevail  over  that  of  the. vendor,  though  the  con- 
dition was  never  performed.  The  reason  given  for  the  deci- 
sion was,  that  "  the  great  mark  of  ownership  of  personal  prop- 
erty is  possession  ;  and  when  a  contract  is  made,  by  which  it 
is  intended  that  the  property  should  be  apparently  in  one, 
while  it  is  in  fact  in  another,  the  world  has  a  right  to  sup- 
pose that  the  one  in  possession  is  the  owner  ;  and  such  a  con- 
tract cannot  be  set  up,  to  the  prejudice  of  bona  fide  creditors 
and  purchasers  without  notice.  As  has  been  justly  said, 
such  contracts  are  out  of  the  usual  course  of  business,  unnec- 
essary, and  directly  tend  to  the  injury  of  those  who  are  not 
in  the  secret."  The  only  authority  cited  is  3Iartin  v.  Matldot, 
14  Serg.  &  R.  211. 

In  Dudley  v.  Abner,  52  Ala.  572,  there  was  a  very  elaborate 
discussion  of  the  question  by  Justice  Manning,  who  was  of 
the  opinion,  that  a  sale  upon  condition  that  the  title  to  the 
chattel  should  remain  in  the  vendor  until  the  purchase-money 
was  paid,  was  in  its  nature  a  parol  chattel  mortgage,  void  a» 
to  bona  fide  purchasers,  and  as  to  creditors,  unless  there  was 
registration  of  it  in  pursuance  of  the  statute.  The  contrary 
doctrine  was  asserted  in  Hoi  man  v.  Lock,  51  Ala.  287,  in  which 
it  was  in  effect  decided,  without  discussion,  that  a  sale  and . 
delivery  of  goods,  on  condition  that  the  property  was  not  to 
vest  in  the  vendor  until  the  purchase-money  was  paid,  did 
not  pass  the  title  until  the  condition  was  performed.  If  the 
condition  was  not  performed,  the  vendor  could  reclaim  and 
re-possess  himself  of  the  property,  from  one  acquiring  pos- 
session from  the  vendee,  by  a  purchase  for  a  valuable  consid- 
eration, in  good  faith,  and  without  notice. 

The  court  was  soon  involved  in  difficulty  and  embarraes- 
ment,  by  the  decisions  in  Sumner  v.    Woods,  and  Dudley  v 
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Abner,  supra,  when  it  was  sought  to  apply  the  principle  on 
which  they  rest  to  executory  agreements  of  sale,  and  to  other 
cases  in  which  the  owner  had  voluntarily  intrusted  the  pos- 
session of  goods  to  another,  not  clothing  him  with  any  other 
indicia  o(  ownership  than  mere  possession  and  use. — Leigh 
V.  M.  d  0.  B.  B.  Co.  58  Ala.  165.  In  view  of  the  conflict  of 
decisions  in  this  court,  and  of  these  embarrassments  and  dif- 
ficulties, in  Sumner  v.  IVuods,  at  the  present  term,  the  former 
decision  in  the  cause,  and  that  of  Dudley  v.  Abner,  supra,  was 
overruled,  and  the  authority  of  Holman  v.  Lock,  supr'a,  was 
restored. 

The  authorities,  English  and  American,  with  but  few  excep- 
tions,— and  some  of  these,  as  in  Illinois,  dependent  on  stat- 
utes,— are  conclusive  on  the  right  of  a  vendor,  inthe  sale  and 
delivery  of  a  chattel,  to  stipulate  for  a  retention  of  title  until 
the  performance  of  conditions  agreed  upon  as  precedent  to  the 
passing  of  title. — Story  on  Sales,  §  313,  and  notes  ;  Benja- 
min on  Sales,  §§  320  et  seq.,  and  notes  ;  2  Kent's  Com.  498  ; 
Fosdick  V.  Schail,  99  U.  S.  233.  In  such  a  case,  the  vendee 
is  clothed  with  no  other  apparent  indicia  of  ownership  than 
the  possession  ;  and  with  that  a  mere  bailee  is  clothed.  The 
contract  is  not  illegal,  or  immoral,  or  violative  of  public  pol- 
icy, unless  it  can  be  said  that  it  is  wrong  for  the  owner  ever 
to  part  with  possession,  because  the  world  may  be  induced  to 
suppose  that  the  possessor  is  the  owner,  and  as  sach  to  deal 
with  him.  The  truth  is,  possession  is  but  prima  facie  evi- 
dence of  ownership  of  all  species  of  personal  property,  except 
commercial  paper ;  and  whoever  deals  upon  the  faith  of  it, 
as  evidence  of  ownership,  must  accept  it  as  the  law  declares 
it — pn?rta/aae,  or  presumptive  evidence  only,  subordinate  to 
the  paramount  title,  which  would  prevail  if  the  possession 
was  not  changed  by  the  transaction  into  which  he  enters.  If 
he  complains  that  the  owner  has  misled  him  by  parting  with 
the  possession,  the  answer  is,  that  the  possession  is  but  pre- 
sumptive evidence  of  title,  and  beyond  it,  if  protection  is 
sought,  inquiry  ought  to  be  made. — Leigh  v.  31.  &  0.  R.  R. 
Go.  58  Ala.  178.  The  observation  of  Williams,  C.  J.,  in 
Forbes  v.  Marsh  (15  Conn.  398),  has  been  often  quoted,  as  em- 
inently just :  "  The  vendee  comes  into  possession  of  prop- 
erty, which  was  known  to  belong  to  another  man.  Whether, 
therefore,  the  vendee  had  borrowed  it,  or  hired  it,  or  pur- 
chased it,  .  becomes  a  matter  of  inquiry,  and  ought  to  be 
ascertained  by  him  who  proposes  to  trust  his  property  on  the 
faith  of  this  appearance ;  for  the  law  offers  its  protecting 
shield  to  those  who  attempt  to  protect  themselves.  Accord- 
ingly, we  find  tliat  all  these  cases  of  conditional  sales,  made 
bona  fide,  have  been  held  good  as  against  attaching  creditors. 
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as  well  as  against  the  parties."  It  is  only  when  some  one  has 
relied  on  possession,  as  conclusive  evidence  of  ownership, 
while  the  law  authorizes  him  to. treat  it  as  simply  prima  facie, 
or  presumptive  evidence,  that  there  is  complaint  of  this  and 
kindred  principles,  which  have  long  prevailed  in  the  law  of 
sales  of  personal  property.  The  law  has  not  invited  such 
reliance,  and  it  is  folly,  or  misfortune,  that  he  ascribes  to  it  a 
higher  dignity,  and  a  conclusiveness  the  law  has  not  ascribed. 
When  the  owner  of  personal  property  parts  with  the  posses- 
sion merely,  not  conferring  any  other  indicia  or  evidence  of 
ownership,  it  is  a  wrong  to  him,  a  deprivation  of  his  property 
without  his  consent,  if  the  possession  is  converted  into  more 
than  prima  facie  evidence  of  title.  That  the  possession  is 
coupled  with  a  contract,  by  which,  on  the  performance  of  a 
condition,  the  possessor  can  acquire  title,  cannot  be  material ; 
for,  if  the  purchaser  from  him  has  notice  of  the  contract,  he 
is  without  equity  to  protection  against  it ;  and  if  he  has  no  no- 
tice, he  is  merely  in  the  condition  in  which  the  most  prudent 
have  often  been  placed,  purchasing  property  from  one  who 
has  no  title,  or  an  infirm  title. 

It  is  a  universal  and  fundamental  principle  of  the  law  of 
personal  property,  that  the  owner  shall  not  be  deprived  of  his 
property  without  his  consent,  except  by  due  process  of  law. 
'■  The  maintenance  of  the  principle,"  as  was  said  by  Justice 
Fields,  in  Telegraph  Co.  v.  Davenport,  97  U.  S.  372,  "  is  essen- 
tial to  the  peace  and  safety  of  society,  and  the  insecurity 
which  would  follow  from  any  departure  from  it,  would  cause 
far  greater  injury  than  any  which  can  fall,  in  cases  of  unlaw- 
ful appropriation  of  property,  upon  those  who  have  been 
misled  and  defrauded." — Saltus  v.  Everett,  20  Wendell,  270  ; 
Blackman  v.  Lehman,  63  Ala.  547;  Leigh  v.  31.  &  0.  B.  R. 
Co.  58  Ala.  165.  Upon  this  principle  rest  numerous  cases, 
to  be  found  in  the  books,  many  of  them  seemingly  hard  and 
distressing,  in  which  honest  and  innocent  persons,  trusting  to 
possession  as  the  evidence  of  ownership,  have  been  com- 
pelled to  yield  to  the  true  title,  even  though  they  were  with- 
out remedy  to  recover  the  money  paid,  or  the  property  with 
which  they  had  parted. 

It  has  been,  for  many  years,  a  necessity  here  to  make  con- 
tracts for  the  purchase  of  personal  property,  dependent  on 
the  condition  of  paying  the  purchase-money.  Such  contracts 
are,  and  have  been,  of  almost  daily  occurrence ;  and  no 
greater  insecurity  in  the  transaction  of  business  could  be  in- 
troduced, than  would  follow  from  a  continued  departure  from 
the  well-settled  law  affirming  the  validity  of  such  contracts, 
and  a  continued  adherence  to  the  doctrine  announced  in 
Sumner  v.  Woods,  and  Dudley  v..  Abner,  supra.     Take  this  case 
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as  an  illustration  :  a  chattel  of  considerable  value  was  sold ; 
one-third  of  the  purchase-money  was  paid  in  cash,  and  the 
remainder  to  be  paid  in  equal  installments,  at  four  and  six 
mouths,  with  a  stipulation  that  the  title  was  not  to  pass  until 
full  payment  of  the  purchase-money.  The  contract  is  in  writ- 
ing, and  it  was  made  before  the  decisions  were  rendered  in 
the  cases  referred  to,  and  doubtless  in  reliance  upon  the  rule, 
so  well  established  by  the  great  weight  of  authority.  The 
contract  was  recorded  ;  but  the  record,  not  being  authorized 
by  statute,  does  not  afford  notice  to  the  world  ;  and  so  it  was 
claimed  by  the  appellee,  who  purchased  from  the  vendee, 
without  notice  of  the  contract  by  which  he  acquired  posses- 
sion. If  the  rulings  of  the  Circuit  Court  are  sustained,  the 
vendor,  against  his  consent,  and  when  he  had  taken  every 
precaution  to  avoid  it,  is  deprived  of  his  property,  because 
the  appellee  purchased  relying  wholly  on  possession  as  evi- 
dence of  ownership.  The  possession  was  merely  prima  faciei 
or  presumptive  evidence  of  ownership,  and,  without  injustice, 
and  introducing  insecurity  and  uncertainty  into  the  transac- 
tions of  business,  cannot  be  regarded  and  relied  upon  as  evi- 
dence of  a  higher  degree,  divesting  the  true  owner  of  hi» 
property. 

The  rulings  of  the  Circuit  Court  are  erroneous ;  and  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


Gothard  v.  The  Alabama  Great  South- 
ern R.  R.  Company. 

Action  against  Railroad    Company   to  Recover  Damages  for 
Personal  Injury. 

1.  Coniributor If  neglif fence  ;  rule  as  to  defense  of,  stated. — When  contributory 
negligence  is  reliad  on  as  a  detea.se  to  an  action  for  damages,  it  is  not  essential 
that  the  plaintiff  should  have  been  the  ciu.se  of  the  injury,  for  if  his  negli- 
gence contributed  proximately  to  an  injury  which  he  could  have  avoided  by 
the  use  of  ordinary  care  or  diligence,  he  can  nr>t  recover. 

2.  Same;  whenno  defense. — Although  one  negligently  expcses  himself  to 
peril,  yet,  if  he  uses  proper  diligence  in  escaping  the  danger  when  it  becomes 
apparent,  and  the  defendant  fails  to  use  all  the  proper  means  in  his  power  to 
avert  the  danger,  the  defendant  is  liable,  and  the  original  negligence  is  no  de- 
fense  to  the  action. 

3.  Same  ;  negligence  to  loa^k  or  drive  on  railroad  track  without  looking  out  jor 
trains. — When,  in  an  action  against  a  railway  company  to  recover  damages  for 
personal  injuries,  the  evidence  shows  that  the  plaintiff  placed  himself  in  peril 
by  driving  his  wagon  and  team  on  a  crossing  without  looking  out  for  ap- 
proaching trains,  at  a  place  where  his  view  was  so  obstructed  that  he  could  not 

Vol.  liXvn. 


1880.]  OF  ALABAMA.  115 

[Gofhard  v.  Ala.  Great  Southern  E.  R.  Co.] 

see  a  locomotive  which  was  approaching,  and  near  at  hand,  and  by  which  he 
was  struck  and  injured,  it  is  such  negligence  as  precludes  a  recovery,  unless 
the  defendant  could  have  averted  the  injury  by  the  use  of  all  means  which 
were  reasonably  capable  of  adoption  for  the  purpose. 

4.  Negligence  to  run  trains  in  a  city  at  speed  prohibited  by  ordinance. — It  is 
negligence  to  run  a  railway  train  within  the  limits  of  a  city  at  a  rate  of  speed 
which  is  prohibited  by  a  municipal  ordinance,  but  when  the  speed  allowed  by 
the  ordinance  was  six  miles  per  hour,  and  an  accident  occurred  when  a  train 
was  runniug  at  less  speed  than  was  prohibited,  and  the  bell  was  being  rung 
when  an  injury  was  iuflicted,  this  would  be,  prima  facie,  the  exercise  of  due 
caution. 

5.  (Jose  overruled.  — The  case  of  The  Nashville  &  Decatur  R.  R.  Co.  v.  CJomans, 
45  Ala.  437,  so  far  as  it  conflicts  with  this  case,  is  overruled. 

Appeal  from  Jefferson  Circuit  Court. 

Tried  before  Hon.  W.  S.  Mudd. 

On  November  1st,  1878,  Perry  Gothard,  driving  his  wagon 
along  the  most  frequented  street  in  the  city  of  Birmingham, 
Ala.,  where  the  municipal  ordinances  prohibit  the  running 
of  trains  at  a  rate  of  speed  greater  than  six  miles  per  hour, 
came  to  a  place  where  four  railroad  tracks  which  ran  parallel 
to  each  other  crossed  the  highway.  As  he  approached  there 
was  a  train  backing  along  one  of  these  tracks,  which  belonged 
to  the  South  and  North  Ala.  R.  R.  Co.  He  stopped  to  let 
this  train  pass,  but  did  not  get  down  from  his  wagon  to  look 
out  for  approaching  trains.  As  soon  as  this  train  was  out  of 
the  way  a  man  on  foot  crossed  the  tracks,  and  Gothard 
started  across  without  observing  a  train  which  was  approach- 
ing at  a  speed,  variously  estimated  by  persons,  at  from  five  to 
ten  miles  per  hour,  on  a  track  belonging  to  the  Alabama 
Great  Southern  R.  R.  Co.  This  latter  train  was  hidden  from 
him  by  the  backing  train,  until  it  was  within  about  twenty 
feet  of  him.  As  soon  as  the  men  in  charge  of  the  train, 
which  was  concealed  from  him,  saw  him,  they  rang  the  bell, 
blew  the  whistle,  put  on  the  brakes,  and  "  used  all  the  ap- 
pliances known  to  skillful  engineers  to  avert  the  injury,"  but 
the  locomotive  struck  Perry  Gothard's  wagon,  turned  it  over; 
broke  his  thigh  and  permanently  disabled  him.  At  the  time 
the  accident  occurred  the  bells  on  both  engines,  and  they 
were  dissimilar  in  their  tones,  were  being  rung.  Gothard 
brought  this  action  against  the  Alabama  Great  Southern  R. 
R.  Co.,  to  recover  damages  for  the  injuries  thus  inflicted  on 
him.  On  the  trial  of  the  case  the  facts  as  stated  above 
were  shown,  and  the  court  charged  the  jury,  in  writing,  at  the 
request  of  the  defendant,  that  "  if  they  believed  from  the 
evidence,  that  the  agents  of  the  defendants,  who  were  operat- 
ing the  train  that  ran  against  and  injured  the  plaintiff,  were 
on  the  lookout  and  saw  the  wagon  which  plaintiff  was  driving, 
as  soon  as  it  was  uncovered  by  the  train  on  the  South  & 
North  Ala.  R.  R.,  and  after  discovering  the  peril  plaintiff  was 
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in,  applied  the  brakes  and  reversed  the  engine,  and  used  all 
means  in  their  power,  known  to  skillful  engineers,  to  stop  the 
train  ;  and  if  the  jury  further  believe,  that  defendant's  train, 
at  the  time  of  the  accident,  was  not  running  more  than  six 
miles  an  hour ;  and  if  they  further  believe  that  the   bell  of 
the  engine  was  being  rung,  as  testified  by  the  witnesses,  then 
the  plaintiff  cannot   recover.     To   this  charge  the  plaintiff 
excepted.      2.    The    plaintiff    was    bound   to   use   his  eyes 
and  ears  as  far  as  there  was  opportunity,  to  discover  and 
avoid  danger,  and  if,  by  such  use  of  Lis  senses,  he   might 
have    discovered  and  avoided  the   danger,  but  omitted   to 
do  so,  and  if  such  omission  on  his  part  contributed  prox- 
imately to  produce  the  injury  complained  of  in  this  cause  ; 
and     if,  without     such    omission    on    his   part,  the   injury 
would   not   have   occurred,  then,  upon  this  state   of  facts, 
the  plaintiff  is  not   entitled  to  recover.     The  plaintiff,  also, 
excepted  to  the  giving  of  this  charge.     3.  The  defendant  was 
authorized  by  law,  at  the  time  the  injury  occurred,  to  ran  its 
train  within  the  corporate  limits  of  the  city  of  Birmingham, 
and  across  Twentieth  street  in  said  city,  at  a  speed  not  ex- 
ceeding six  miles  an  hour  ;  and  if,  at  the  time  of  the  accident, 
said  train  was  being  run  at  not  exceeding  six  miles  an  hour, 
its  being  run  at  such  speed  was  not  negligence  on  defendant's 
part.     To  this  charge  plaintiff  excepted.     4.  Because  of  the 
character   and  momentum  of  defendant's  train,  the   law  will 
not  require  it  to  stop  its  train  and  give  precedence  to  plain- 
tiff's wagon,  to  make  the  crossing  first;  it   was  the  duty  of 
plaintiff  to  wait   for  defendant's  train  to  pass  before  he  at- 
tempted to  cross  ;   and   if  he  could,  by  the  exercise  of  due 
diligence,  have  discovered  the  approach  of  defendant's  train  ; 
and  if  plaintiff  attempted   to  cross  in   front   of  defendant's 
train,  knowing  of  its  approach,  or  if,  by  the  exercise  of  due 
diligence  he  could  have  discovered  its  approach,  he  would  be 
the  author  of  his  own  misfortune,  and  could  not   recover  in 
this  action,  unless  the  jury  should  believe,  from  the  evidence, 
that  upon  the  manifestation  of  plaintiff's  peril,  those   who 
controlled  plaintift"s  train  failed  to  use  due  diligence  to  pre- 
vent the  injury,  or  unless  the  jury  should  believe  that   those 
who  controlled  defendant's  train  injured  the  plaintiff  wan- 
tonly, recklessly,  or  intentionally..   To  this  charge  the  plain- 
tiff also  excepted.     5.  Although  the  jury  may  believe  from 
the  evidence,  that  the  agents  and  employees  of  the  defend- 
ant neglected  to  use  due  care  and  diligence  to  avoid  the  col- 
lision, this  did  not  relieve  the  plaintiff  from    the  necessity  of 
taking  due  care  and  precaution  for  his  safety.     Before   at- 
tempting to  cross  the  railroad  track  he  was  bound  to  use  his 
senses  to  look  and  to  listen  in  order  to  avoid  the  accident  in 
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this  case,  from  defendant's  approaching  train.  If  he  omitted 
to  use  his  sense  of  sight  and  liearing,  and  drove  thought- 
lessly on  the  track ;  or  if,  using  them,  he  saw  or  heard  the 
train  coming,  and  instead  of  waiting  for  it  to  pass  he  under- 
took to  cross  the  track,  he  so  far  contributed  to  the  injury 
complained  of  hj  him  as  to  deprive  him  of  any  right  to  re- 
cover, unless  you  believe  from  the  evidence  that,  upon  the 
manifestation  of  plain tiif's  peril,  those  controlling  plaintiff's 
train  failed  to  use  due  diligence  to  prevent  the  injury,  or 
unless  the  jury  should  believe  that  those  controlling  defend- 
ant's train  injured  the  plaintiff  wantonly,  recklessly  or  inten- 
tionally. To  the  giving  of  this  charge  the  plaintiff  excepted. 
In  connection  with  these  charges  the  court,  in  explanation 
of  them,  charged  the  jury  "  that  the  law  required  of  the  de- 
fendant and  its  agents  and  employees,  who  were  controlling 
the  defendant's  train  that  ran  against  and  injured  the  plain- 
tiff, that  degree  of  diligence  which  very  careful  and  prudent 
men  take  of  their  own  affairs,  and  that  the  defendants  and 
its  agents  and  employees, "shall  employ  their  care  and  pru- 
dence actively,  as  very  careful  and  prudent  men  watch  over 
their  own  important  interests  and  enterprises  of  similar  mag- 
nitude and  delicacy  ;  that  the  law  required  of  the  plaintiff  in 
attempting  to  drive  his  wagon  across  the  defendant's  track, 
at  its  intersection  with  Twentieth  street  in  the  city  of  Birm- 
ingham, ordinary  care  and  diligence — only  that  care  and 
diligence  which  an  ordinarily  careful  and  prudent  man  would 
exercise  under  similar  circumstances."  To  this  charge  the 
plaintiff  al^o  excepted.  There  was  a  verdict  for  the  de- 
fendant. The  charges  of  the  court,  which  are  set  out  above 
in  full,  are  assigned  ae.  error. 

M.  T.  Porter,  and  Terry  &  Lane,  for  appellant. — The  first 
and  third  charges  are  erroneous.  It  is  the  duty  of  those  in 
charge  of  railroad  trains  to  run  them  at  such  a  rate  of  s;  eed, 
when  approaching  public  crossings,  that  they  may  control 
them  speedily,  and  avoid  collisions  with  persons  and  property. 
The  observance  of  municipal  and  statutory  requirements  will 
not  excuse  from  liability  if  in  other  respects  there  was  a 
neglect  of  those  precautions  which  ordinary  prudence  sug- 
gests as  necessary  to  avoid  accidents. — South  <&  North  Ala. 
R.  R.  Co.  V.  Thompson  &  Garner,  63  Ala.  494  ;  Memphis  & 
Ch.  R.  R.  Go.  V.  Lyon,  62  Ala.  li;  S.  &  N.  R.  R.  Go.  v.  Sul- 
livan, 59  Ala.  272  ;  46  Mo.  353  ;  50  Ih.  461.  If  the  ordinance 
had  prohibited  the  running  of  trains  at  a  rate  of  speed 
greater  than  fifty  miles  an  hour,  could  it  be  contended  that 
it  would  not  be  negligence  to  run  them  at  that  rate  over  a 
street  crossing,  when  those  in  charge  of  them  could  not  see 
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the  crossing,  and  when  the  train  could  not  be  seen  by  per- 
sons at  the  crossing  until  it  was  within  twenty  feet  of  them. 
The  second,  fourth,  and  fifth  charges  invade  the  province 
of  the  jury,  to  whom  the  question  of  negligence,  vel  non, 
should  be  left.  The  controlling  principle  extracted  from  the 
cases  cited  supra,  is  that  railroad  companies,  in  running  their 
trains,  shall  keep  them  under  reasonable  control,  and  that 
what  is  reasonable  control  depends  on  the  peculiar  facts 
and  circumstances  of  the  case,  and  the  jury  must  determine 
what  is  reasonable  control.  A  traiu  should  be  rua  at  a  less 
rate  of  speed  in  a  city  when  approaching  a  crossing  on  a 
frequented  street  than  on  one  which  is  unfrequented,  and  at 
a  less  rate  of  speed  where  the  view  is  obstructed  than  where 
it  is  open  and  unobstructed. 

Hewitt  &  "Walker,  and  Eice  &  Wiley,  for  appellee. — (No 
brief  on  file.) 

SOMERYILLE,  J.: — In  every  action  for  damages,  where 
the  defense  of  contributory  negligence  arises,  the  question 
always  to  be  determined  is,  whether  the  negligence  of  the 
plaintiff  contributed  proximately  to  the  injury  of  which  he 
complains.  It  is  not  essential  that  he  should  have  been  the 
cause  of  the  injury.  It  is  sufficient  to  defeat,  a  recovery,  if 
the  plaintiff  could  have  avoided  the  injury  by  the  exercise  of 
reasonable  or  ordinary  care  and  prudence,  unless,  perhaps, 
in  those  cases  where  the  misconduct  of  the  defendant,  which 
produces  the  injury,  is  wanton,  reckless  or  intentional. 
Shearman  &  Redf.  on  Neg.  §  34 ;  Wharton's  Law  Neg.  §  300. 

The  doctrine  is  properly  stated  by  Stone,  J.,  in  Tanner  s 
Ex'r  V.  Louisville  d:  Nashville  R.  R.  Go.  60  Ala.  621.  The 
rule,  as  there  settled,  is,  that  although  a  plaintiff  may  be  at 
fault  in  exposing  himself  to  peril,  yet  if  he  uses  proper  dili- 
gence in  escaping  when  the  danger  becomes  apparent,  and 
the  servants  of  the  company  fail  to  use  all  the  proper  means 
in  their  power  by  the  exercise  of  which  the  danger  might  be 
avoided,  the  railroad  company  is  liable  for  the  injury  proxi- 
mately produced,  and  the  original  negligence  is  no  defense 
to  the  action. 

The  principle  is  stated  as  follows,  in  Field  on  the  Law 
of  Damages,  §  170 :  "  The  plaintiff  cannot  recover,  notwith- 
standing the  negligence  on  the  part  of  the  defendant,  if  he 
has  so  far  contributed  to  the  accident,  by  the  want  of  ordi- 
nary care,  that  but  for  that,  the  accident  would  not  have 
happened  ;  but,  though  the  plaintiff  has  so  contributed  to 
the  accident,  he  is  not  disentitled  to  recover  if  the  defendant, 
by  ordinary  care,  could  have  avoided  the  consequences  of 
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the  plaintiff's  neglect,  and  when,  but  for  the  plaintiff's  neg- 
ligence at  the  time,  he  might  have  escaped  the  consequences 
of  the  defendant's  negligence,  he  cannot  recover."  This  rule 
is  correct  as  a  general  one,  but  more  than  ordinary  care  is 
required  of  those  having  the  control  of  steam-engines  and 
the  management  of  railroad  trains.  The  law  exacts,  in  such 
cases,  a  care  and  diligence  proportionable  to  the  hazard  of 
the  enterprise,  which  has  been  declared  by  this  court  to  be 
*'  that  degree  of  diligence  which  very  careful  and  prudent 
men  take  of  their  own  affairs." — Railroad  v.  Waller^  48  Ala. 
459  ;   Tanner  v.  Railroad,  60  Ala.  621. 

In  the  case  at  bar,  as  the  evidence  tends  to  show,  the 
plaintiff  placed  himself  in  a  position  of  great  peril.  He 
drove  his  wagon  and  team  of  oxen  upon  the  crossing,  when 
his  view  was  so  obstructed  that  he  could  not  see  the  ap- 
proaching locomotive,  then  very  near  at  hand.  It  has  been 
repeatedly  held,  that  to  walk  or  drive  upon  the  track  of  a  rail- 
road without  looking  in  both  directions  so  as  to  discover 
approaching  engines  or  trains,  is  such  negligence  as  would 
preclude  a  recovery  unless  the  defendant  could  have  averted 
the  resulting  injury  by  the  exercise  of  all  the  proper  means, 
reasonably  capable  of  adoption  at  the  time. — Railroad  v. 
Hunter,  33  Ind.  335  ;  (5  Amer.  Kep.  201) ;  Railroad  v.  Weber, 
76  Penn.  St.  Kep.  157  ;  (18  Amer.  Kep.  407).  Many  of  the 
adjudged  cases  have  gone  so  far  as  to  hold,  that  where  the 
approach  to  a  railroad  was  dangerous,  because  the  track 
could  not  be  seen  beyond  the  point  of  crossing,  one  failing 
to  pause  and  listen,  before  attempting  to  cross  the  track,  is 
guilty  of  such  negligence,  per  se,  as  to  preclude  any  recovery, 
and  that  the  question  of  contributory  negligence  should  not 
even  be  permitted  to  go  to  the  jury. — Field  on  Damages, 
§  175,  and  cases  cited. 

In  Railroad  Co.  v.  Godfrey,  71  111.  500,  it  was  said  :  "  As  a 
general  rule,  it  is  culpable  negligence  to  cross  the  track  of  a 
railroad  at  a  highway  crossing,  without  looking  in  every  di- 
rection that  the  rails  run,  to  ascertain  whether  a  train  is  ap- 
proaching."— Sherman  &  Kedf.  on  Neg.  §  483,  and  note.  The 
same  court  said,  in  Railroid  Go.  v.  Gretzner,  46  111.  74:  "If 
a  party  rushes  into  danger  which,  by  ordinary  care,  he  could 
have  seen  and  avoided,  no  rule  of  law  or  justice  can  be  in- 
voked to  compensate  him  for  any  injury  he  may  receive.  He 
must  take  care,  and  so  must  the  other  party." — liailroad  Co. 
V.  Hail,  87  III.  529. 

The  case  of  the  Pennsylvania  Railroad  Co.  v.  Beale,  73 
Penn.  St.  304,  was  similar  to  the  one  under  consideration. 
The  line  of  the  railroad  was  obstructed  from  the  view  of  a 
traveler  on  a   highway,  who  was  approaching  a  crossing  in  a 


120  SUPREME  COURT  [Dec.  Term, 

[Gothard  v.  Ala.  Great  Southern  E.  E.  Co.] 

wagon.  He  failed  to  stop  and  look  before  he  attempted  to 
cross  the  track.  It  was  held,  that  this  was  such  contributory 
negligence  as  to  defeat  a  recovery  for  the  death  of  the  trav- 
eler, which  was  produced  by  collision  with  a  passing  train 
at  the  crossing.  It  was  his  duty  not  only  to  stop,  but  to 
look  and  listen,  using  both  his  eyes  and  ears  to  discern  ap- 
proaching trains,  and  a  failure  to  do  so,  the  court  said,  was 
negligence  per  se. — Railroad  v.  Hetherington,  83  111.  510  ;  Bail- 
road  Co.  V.  Weber,  supra.  The  principle  settled  in  this,  and 
other  like  cases,  may  be  taken  as  sound,  with  the  qualifica- 
tion, that  the  defendant  would^  nevertheless,  be  liable  if,  by 
the  exercise  of  reasonable  care  and  proper  prudence,  the 
accident  could  have  been  avoided  or  the  injury  averted. 
Button  V.  B.  B.  Co.  18  N.  Y.  240  ;  B.  B.  Co.  v.  McElmurry, 
24  Ga.  75 ;  Tanner  v.  Bailroad,  supra  ;  S.  &  N.  Ala.  B.  B.  v. 
Thompson,  62  Ala.  494. 

The  running  of  a  railroad  train  within  the  limits  of  a  city, 
at  a  rate  of  speed  prohibited  by  its  ordinances  under  a  pen- 
alty, would  constitute  negligence, —  Correll  v.  Bailroad,  38 
Iowa,  120,  (18  Amer.  Rep.  22).  The  evidence  in  this  case 
showed  that  the  speed  permitted  by  an  ordinance  of  the  city 
of  Birmingham,  where  the  injury  occurred,  was  six  miles 
per  hour.  If  the  defendant  did  not  exceed  this  rate  of 
speed,  and  the  engineer  was  ringing  the  bell  at  the  time  the 
locomotive  was  approaching  the  crossing,  when  the  accident 
in  question  transpired,  this  would  prima  facie  be  an  exercise 
of  due  caution  in  this  particular  regard. — Code  (1876),  §  1699. 
There  was  no  evidence  rebutting  this  presumption,  or  tend- 
ing to  show  that  the  rate  of  speed  permitted  by  the  city 
ordinance  was  unreasonably  fast,  and  not  duly  proportioned 
to  the  danger  to  be  apprehended  of  inflicting  injury  upon 
others.  The  case  of  the  Nashville  &  Decatur  B.  B.  Co.  v. 
Comans,  45  Ala.  437,  is  hereby  overruled  so  far  as  it  is  in 
conflict  with  this  opinion,  it  being  entirely  opposed  to  the 
vast  preponderance  of  authority. 

The  rulings  of  the  Circuit  Court  were  a  clear  recognition 
of  ihe  principles  expressed  in  this  opinion,  and  were,  there- 
fore, correct. 

Judgment  affirmed. 
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Brewtoii,  Adm'r,  v,  Watson. 

Statntory  Real  Action. 

1.  Statute  of  uses ;  estates  under  may  commence  in  futuro.— In  conveyances 
deriving  their  operation  under  the  statute  of  uses,  freehold  estates' may  be 
made  to  commence  in  futuro;  a  lee  may  be  limited  on  a  fee,  or  an  estate 
may  be  limited  to  take  effect  in  abridgment  or  derogation  of  a  preceding 
estate. 

2.  Deed;  instrument  held  not  to  he. — An  instrument  which  purports  to  be 
made  in  consideration  that  Mrs.  W.  will  support  Mrs.  B.  during  the  life  of  the 
latter,  will  pay  her  debts,  and  render  certain  other  specified  services  for  her, 
and  bury  her  decently  at  her  death,  which  is  signed  by  both,  and  declares  that 
on  the  performance  of  these  conditions  by  Mrs.  W.  she  shall  have  and  be  enti- 
tled at  and  after  the  death  of  Mrs.  B.,  to  all  the  property  owned  by  Mrs.  W., 
except  certain  furniture,  "none  of  which  is  sold  or  contracted  away  by  these 
articles  of  agreement,"  but  which  contains  no  words  of  grant  or  conveyance, 
is  not  a  deed. 

3.  Deed;  words  of  granting  or  alienation  necessary  in. — Formal  and  techni- 
cal words  are  not  necessary  in  a  deed  to  lands,  and  when  an  intent  is  mani- 
fested that  the  estate  shall  pass,  the  words  will,  if  possible,  be  construed  so  as 
to  take  effect,  but  there  can  be  no  valid  or  operative  conveyance  of  lands 
without  some  words' of  grant  or  alienation. 

4.  Ejectment;  personal  representative  may  recover  in.  —  When  the  legal  title 
to  land  was  in  the  intestate  at  the  time  of  her  death,,  the  personal  representa- 
tive may  recover  in  ejectment  against  one  who  holds  possession  of  them  under 
an  agreement  which  entitles  her,  on  performance  of  its  conditions,  to  all  the 
property  owned  by  such  intestate  at  the  time  of  her  death. 

Appeal  from  Calhoun  Circuit  Court. 

Tried  before  Hon.  W.  L.  Whitlock. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  C.  W.  Brewton  as  administrator  de  bonis  non  of 
the  estate  of  Mrs.  E,  A.  Browning,  deceased,  against  Mrs. 
Susan  C.  Watson,  Kobert  Adams,  and  Clark  A.  Ledbetter,  to 
recover  a  tract  of  land  in  Calhoun  county,  Alabama.  The 
suit  was  begun  on  November  2,  1875,  and  on  the  trial  it 
was  proved  that  Mrs.  E.  A.  Browning  had  been  in  possession 
of  the  lands  sued  for  for  thirty-five  years,  cultivating  and  ex- 
ercising acts  of  ownership  over  it  during  all  that  time  ;  that 
Mrs.  Browning  died  in  1873.  It  was  admitted  that  M.  J. 
Turnley  had  been  duly  appointed  administrator  of  the  estate 
of  Mrs.  Browning  by  the  Probate  Court  of  Calhoun  county; 
that  he  had  resigned,  and  that  Caleb  W.  Brewton  had  been 
appointed  administrator  de  bonis  nan  on  said  estate.  The  de- 
fendant having  first  proved  its  execution,  offered  in  evidence 
the  following  instrument,  viz. :  "Articles  of  agreement  made 
and  entered  into  by  and  between  E.  A.   Browning  of  the 
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county  of  Calhoun  and  State  of  Alabama,  of  the  tirst  part, 
and  S.  C.  Watson  of  the  county  of  McDuffie,  late  Columbia, 
and  State  of  Georgia,  of  the  second  part — vvitnesseth,  that  in 
consideration  that  the  said  S.  C.  Watson  will  remove  from 
her  present  residence  in  Georgia,  with  her  four  children,  and 
live  in  the  dwelling  house  with  the  said  E.  A.  Browning,  in 
said  county  of  Calhoun,  and  take  the  general  superintend- 
ence of  the  farm  and  business  of  the  said  Browning,  and 
will  provide  for  and  keep  the  said  E.  A.  Browning,  as  to 
board  and  maiutenaQce,  and  clothing,  in  a  decent,  comforta- 
ble manner  suitable  to  her  age,  health  and  condition  in  life, 
and  appropriate  the  proceeds  of  the  said  farm,  all  over  what 
is  necessarily  consumed  annually,  to  the  payment  of  four 
several  notes  held  by  one  M.  J.  Turnley  against  said  E.  A. 
Browning,  amounting  to  about  four  hundred  dollars,  and  any 
other  debts  that  said  Browning  may  owe,  and  treat  said  E. 
A.  Browning  kindly,  and  cause  her  children  to  do  the  same, 
the  said  E.  A.  Browning  agrees  that  the  said  Susan  C.  Wat- 
son shall  live  with  her  said  family  with  the  said  E.  A.  Brown- 
ing in  her  dwelling,  and  shall  have  the  general  oversight  and 
the  management  of  said  farm  and  business  of  said  E.  A. 
Browning,  including  her  stock,  and  shall  be  entitled  to  appro- 
priate the  rents,  profits  and  income  of  said  farm  and  in- 
crease of  the  stock  on  hand,  after  supporting  said  Browning 
as  herein  provided  for,  and  making  such  repairs  upon  the 
said  farm  and  dwelling  as  may  be  necessary  to  the  proper 
use  and  benefit  of  the  said  S.  C  Watson  ;  and  the  said  Wat- 
son, upon  the  faithful  performance  of  her  part  of  this  con- 
tract, shall  have  and  be  entitled  to,  at  and  after  the  death  of 
E.  A.  Browning,  all  the  property,  both  real  and  personal, 
now  owned  by  said  E.  A.  Browning,  with  the  income  and  in- 
crease thereof,  excepting  the  household  furniture  belonging 
to  her,  none  of  which  is  sold  or  contracted  awa}'  by  the 
articles  of  agreement.  It  is  further  agreed  that  at  the  death 
of  said  E.  A.  Browning,  the  said  Watson  shall  give  the  said 
E.  A.  Browning  a  decent  burial,  suitable  to  her  circumstances 
and  condition  in  life,  and  the  custom  of  the  country  at  the 
time.  And  the  said  E.  A.  Browning  also  agrees  to  treat  the 
said  S.  C.  Watson  and  her  children  at  all  times  with  respect 
and  kindness,  suitable  to  their  age  and  condition.  In  testi- 
mony," &c. 

This  instrument  was  signed  in  duplicate  by  E.  A.  Brown- 
ing and  Susan  C.  Watson.  When  the  defendant  offered  to 
read  this  instrument  to  the  jury  the  plaintiff  objected,  be- 
cause :  1,  It  did  not  vest  the  legal  title  in  the  defendant ; 
2.  Said  instrument  is  not  a  deed  to  the  land  sued  for.  These 
objections  were  overruled  and  the  plaintiff  excepted.     The 
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defendant  then  introduced  several  witnesses  to  prove  the 
performance  of  the  conditions  in  the  agreement,  to  which 
plaintiff  objected,  because  this  proof  was  irrelevant  and  did 
not  tend  to  show  title  in  the  lands.  These  objections  were 
overruled  and  plaintiff  excepted.  The  court  charged  the  jury; 
"If  the  jury  believe  from  the  evidence  that  the  instrument 
of  writing  that  is  in  duplicate  was  executed  by  Mrs.  E.  A. 
Browning  and  Mrs.  S.  C.  Watson,  and  one  duplicate  was  de- 
livered to  Mrs.  Watson,  this  instrument  is  a  deed,  and  di- 
vested the  title  to  the  land  in  controversy  out  of  Mrs.  Brown- 
ing and  invested  title  in  Mrs.  Watson,  and  the  jury  should 
find  for  the  defendant."  Plaintiff  excepted  to  this  charge. 
2.  The  jury  have  nothing  to  do  with  any  question  or  enquiry 
as  to  whether  or  not  Mrs.  Watson  complied  with  or  per- 
formed any  stipulations  or  provisions  contained  in  said  in- 
strument of  writing  in  duplicate  parts  of  the  date  of  June  10, 
1871,  as  the  performance  or  failure  to  perform  the  stipula- 
tion contained  in  said  instrument  does  not  have  any  effect 
or  influence  on  the  title  of  the  lands  in  controversy  or  the 
title  of  Mrs.  Watson  to  the  lands.  To  this  charge  the  plain- 
tiff excepted.     There  was  a  verdict  for  the  defendants. 

The  giving  of  these  charges,  and  the  ruling  of  the  court  on 
the  admission  of  evidence,  as  shown  above,  is  assigned  as 
error. 

John  T.  Hefltn,  for  appellant. — The  writing  between  Mrs. 
Browning  and  Mrs.  Watson  did  not  vest  in  the  latter  the  title 
to  the  lands.  At  her  death  Mrs.  B.  held  the  legal  title,  and  her 
administrator  must  recover  in  ejectment.  The  court  erred 
in  permitting  the  paper  to  go  to  the  jury. —  McPherson  v. 
Walters,  16  Ala.  714 ;  Smith  v.  Mimday,  18  Ala.  185  ;  Bean 
V.  Reiser,  17  Ala.  370  ;  bettles  v.  Hays,  17  Ala.  749.  This  in- 
strument shows  that  it  was  not  intended  as  a  deed,  for  a  ma- 
terial stipulation — that  of  sepulture — is  to  be  performed  after 
the  death  of  Mrs.  Browning,  and  its  operative  words  ex- 
pressly provide  that  Mrs.  Watson  is  to  own  the  property  on 
the  faithful  performance  of  her  part  of  the  contract,  and  this 
ownership  is  to  attach  after  the  death  of  Mrs.  Browning. 
The  parties  to  the  instrument  call  it  "articles  of  agreement," 
"a  contract,"  and  the  instrument  shows  that  it  was  not  in- 
tended as  a  deed.  At  most  Mrs.  Watson  could  only  go  into 
equity,  and  on  proof  of  the  performance  of  the  conditions  in 
the  agreement,  establish  title  by  the  decree  of  the  Chancery 
Court.  She  can  not  set  up  this  equity  to  defeat  an  action  of 
ejectment  brought  on  the  legal  title. — Nichols  v.  Harhlns, 
58  Ala.  619,  This  instrument  is  only  a  will. — Shepherd  v. 
Nabors,  6  Ala.  631 ;  Thompson  v.  Johnson,  19  Ala.  59  ;  Walker 
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V.  Jones,  23  Ala.  448 ;  Gilham  v.  Martin,  42  Ala.  365  ;  42  Ala. 
389;  13  Ala.  731.     The  court  erred  in  the  charges  given. 

Watts  &  Sons,  for  appellee. — The  instrument  offered  in 
evidence  was  a  deed.  It  was  signed,  sealed  and  delivered  in 
the  life-time  of  Mrs.  Browning,  is  on  a  valuable  considera- 
tion, and  conveys  a  present  interest  to  Mrs.  Watson. —  Wilks 
V.  Greer,  14  Ala.  437;  Summerlin  v.  Gibson,  15  Ala.  406  ; 
Thompson  v.  Johnson,  19  Ala.  59  ;  Golding  v.  Golding,  24  Ala. 
122 ;  42  Ala.  589 ;  42  Ala.  365 ;  Gregory  v.  Walker,  38  Ala. 
26.  There  can  be  no  reasonable  doubt  that  it  was  the  inten- 
tion of  Mrs.  Browning,  as  is  shown  by  the  written  instru- 
ment, to  convey  to  Mrs.  Watson  the  fee  in  the  land  subject 
to  the  conditions  expressed  therein.  The  words,  though  not 
technical,  are  construed  most  strongly  against  the  grantor, 
and  are  sufficient  to  carry  the  fee. — Patterson  v.  Carneal,  3  A. 
K  Mar.  613  ;  Folk  v.  Varn,  9  Eich.;  S.  0.  303 ;  Gambit  v. 
Doe,  8  Black,  140 ;  Gordon  v.  Haywood,  2  N.  H.  402.  The 
testimony  of  the  witnesses  as  to  the  performance  of  the  con- 
ditions of  the  contract  by  Mrs.  Watson,  was  proper  to  show 
that  she  had  complied  with  its  obligations,  even  if  the  court 
committed  error  in  admitting  or  rejecting  evidence.  It  is  clear 
that  the  administrator  of  Mrs.  Browning's  estate  can  not  re- 
cover on  the  facts  disclosed  in  this  case. 

BRICKELL,  C.  J. — The  important  question  of  the  case, 
which  alone  we  deem  it  necessary  to  consider,  is  as  to  the 
character  and  operation  of  the  instrument  under  which  the 
appellees  deduced  title  to  the  premises  in  controversy.  If, 
as  is  insisted,  it  is  a  deed  deriving  operation  from  the  statute 
of  uses,  it  is  not  an  objection  to  its  validity  that  the  estate  of 
the  grantee  was  not  to  arise  and  vest  until  the  death  of  the 
grantor.  In  conveyances  deriving  their  operation  from  the 
statute  of  uses,  freehold  estates  may  be  made  to  commence 
in  futuro;  a  fee  may  be  limited  on  a  fee,  or  an  estate  may  be 
limited  to  take  effect  in  abridgment  or  derogation  of  a  pre- 
ceding estate. — 2  Green.  Cruise,  136 ;  Horlon  v.  Sledge, 
29  Ala.  478 ;  Simmons  v.  Augustine,  3  Port.  69. 

But  is  the  instrument  a  deed,  or  a  mere  agreement  by 
which  it  is  stipulated  that  in  consideration  of  the  perform- 
ance of  its  covenants  on  her  part,  Mrs.  Watson  was  entitled 
to  the  possession,  rents  and  profits,  of  the  premises  during 
the  life  of  Mrs.  Browning,  and  on  the  death  of  the  latter,  was 
entitled,  if  the  covenants  had  been  performed,  to  title,  not 
only  to  the  premises,  but  to  all  other  estate  of  Mrs.  Brown- 
ing, than  her  household  furniture?  The  latter  is  manifestly 
the  character  of  the  instrument,  and  if  it  is  not  so  construed. 
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the  clearly  expressed  purposes  of  the  parties  could  not  be 
consummated.  The  instrument  is  styled  articles  of  agreement, 
and  purports  to  be  made  in  consideration  that  Mrs.  Watson 
will  support  and  maintain  Mrs.  Browning  during  life,  bury- 
ing her  decently  at  her  death,  performing  other  services  for 
her,  and  would  also  pay  the  debts  of  Mrs.  Browning,  some  of 
which  are  mentioned.  It  is  signed  by  both  parties,  and  is 
without  a  word  of  grant  or  conveyance.  Taking  the  whole 
instrument  together,  the  conclusion  is  irresistible  that  a 
covenant,  upon  the  performance  of  which  Mrs.  Watson, 
during  the  life  of  Mrs.  Browning,  would  be  entitled  to  posses- 
sion and  to  the  rents  and  profits  of  the  premises,  and  having 
performed,  on  the  death  of  Mrs.  Browning,  should  be  entitled 
to  the  title,  was  intended,  and  not  a  grant  or  conveyance  of 
the  title  to  take  effect  in  futuro.  There  can  be  no  valid  and 
operative  conveyance  of  lands  without  some  words  of  grant, 
or  alienation.  -Formal,  technical  words,  are  not  necessary ; 
and  when  an  intent  that  the  estate  shall  pass  is  manifested, 
its  words  will,  if  possible,  be  so  construed  that  it  shall  take 
effect.  But  the  want  of  words  cannot  be  supplied.  The  only 
words  in  the  instrument  which  refer  to  the  passing  of  title 
are,  "and  the  said  8.  0.  Watson,  upon  the  faithful  perform- 
ance of  her  part  of  this  contract,  shall  have  and  be  entitled 
to,  at  and  after  the  death  of  said  E.  A.  Browning,  all  the 
property,  both  real  and  personal,  now  owned  by  the  said 
E.  A.  Browning,  with  the  income  and  increase  thereof,  ex- 
cepting the  household  furniture  belonging  to  her,  none  of 
which  is  sold  or  contracted  away  by  these  articles  of  agree- 
ment." These  are  words  of  covenant,  of  contract,  not  of 
conveyance. — McKinney  v.  Settles,  31  Mo.  541  ;  Chapman  v. 
GlasseU,  13  Ala.  50 ;  Love  v.  Crook,  27  Ala.  624 ;  3  Wash. 
Real  Prop.  329. 

The  legal  estate  in  the  lands  residing  in  the  intestate  of 
the  appellant  at  the  time  of  her  death,  entitles  him  to  a  re- 
covery. If  Mrs.  Watson  had  fully  performed  the  covenants 
of  the  instrument,  in  a  court  of  equity  she  may  compel  a 
specific  performance,  obtaining  the  legal  estate. 

It  is  not  necessary  to  point  out  the  several  rulings  of  the 
Circuit  Court  inconsistent  with  this  view  of  the  instrument. 
Because  of  them,  the  judgment  is  reversed  and  the  cause  re- 
manded. 
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Yniestra  v,  Tarleton  et  al. 

Bill  in  Equity  to  Sstablifth  and  Enforce  Implied  Trust. 

1.  Non-dabn,  statute  of ;  exceptions  in  statute  qf  limitations  as  to  fraud,  do  not 
refer  to. — Tho  provisions  of  §  3242  of  the  Code,  that  "an  action  may  be  brought 
ntauy  time  within  one  year  from  the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  the  fraud."  do  not  refer  to  the  statute  ol  non-claim. 

2.  iSame ;  claims  originated  by  fraud  of  deceased,  barred  by- — A  claim  against 
the  estate  of  a  deceased  person,  originating  in,  or  based  on,  his  Iraud  or  fraud- 
ulent concealment  of  the  cause  of  action,  is  barred  by  the  statute  of- non- 
claim,  unless  it  is  presented  to  his  personal  represnntative  or  filed  in  the  office 
of  the  judge  of  probate,  of  the  proper  county,  within  eighteen  months  after 
the  grant  of  letters  testamentary  or  of  administration. 

3.  Same;  demurrer  to  bill  on  ground  f]f,  when  properly  sustained. — When  a  bill 
filed  to  enforce  a  claim  against  the  estate  of  a  deceased  person,  which  it  is 
alleged  arose  from  a  cause  of  action  fraudulently  concealed  by  him,  shows  on 
its  face  that  such  claim  was  not  presented  to  the  personal  representative  of 
Lis  estate,  nor  filed  in  the  office  of  the  judge  of  probate,  of  the  proper  county, 
within  eighteen  mouths  after  the  grant  of  letters  testamentary  or  of  adminis- 
tration, a  demurrer  on  the  ground  that  such  claim  is  barred  by  the  statute 
of  non-claim,  is  properly  sustained. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  John  A.  Foster. 

This  was  a  bill  filed  by  Louisa  Yniestra,  on  January  15, 
1880,  against  Robert  Tarleton  and  others,  who  were  the  heirs 
and  devisees  of  Geo.  W.  Tarleton,  deceased.  The  complain- 
ant alleged  that  she  was  married  to  B.  F.  Yniestra  in  Nov. 
1857  ;  that  before  her  marriage  she  was  seized  and  pos- 
sessed of  a  lot  of  land  in  the  city  of  Mobile,  which  is  described 
iu  the  bill,  and  on  which  there  was  a  brick  store-house  ;  that 
she  had  derived  this  property  from  the  estate  of  her  lather, 
and  that  after  her  marriage  it  became  her  statutory  separate 
estate ;  that  about  the  first  of  March,  1863,  her  husband  bor- 
rowed from  Geo.  W.  Tarleton,  $5,000  for  the  use  of  the  mer- 
cantile firm  of  which  he  was  a  member  ;  that,  at  her  husband's 
request,  she  signed  a  note  on  said  day  for  $5,000,  payable  to 
Geo.  W.  Tarleton,  and  due  March  1st,  1869,  and  also  a  mort- 
gage on  the  said  lot  to  secure  its  payment ;  that  complainant 
was  never  indebted  to  said  Tarleton,  and  never  borrowed  any 
money  from  him  ;  that  her  husband,  who  had  control  of  the 
property  as  her  trustee,  caused  the  store  to  be  insured  in  the 
^tna  Ins.  Co.  for  $3,000,  and  caused  the  policy  to  be  issued 
to  him  as  "agent" ;  that  while  said  policy  was  in  force, 
namely,  about  the  11th  of  March,  1868,  her  husband  trans^ 
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f erred  the  policy  to  G.  W.  TarletoD,  and  on  each  subsequent 
yearly  renewal  thereof,   also  assigned  it  to  said  Tarleton  ; 
that  her  husband  always  paid  the  premiums  on   the  policy, 
and  that  he  had  always  ample  funds  coming  from  her  stat- 
utory separate  estate,  with  which  to  do  so  ;  that  about  the 
9th  of  December,  1870,  the  buildings  on  said  lot  were  wholly 
destroyed  by  fire ;  that  proper  proofs  were  made,  and  the 
loss  adjusted,  and  the  whole  amount  of  the  policy,  viz  :  $3,000, 
was,  without  opposition  from  her  husband,  paid  by  the  insu- 
rance company  in   March,  1871,  to  said  Tarleton  :  that  the 
proceeds  of  said  insurance  was  the  corpus  of  her  statutory 
separate  estate,  and  was  paid  to  said  Tarleton  upon  the 
assignment  of  the  policy  made  to  him  by  her  husband  ;  that 
said  Tarleton  had  express  notice  from  the  public  records  of 
Mobile  county,  from  the  terms  of  the  policy,  and  from  his 
personal  knowledge  of  the  facts,  tliat  the  policy  was  issued 
to  B.  F.  Yniestra,  as  her  agent,  and  on  the  property  belong- 
ing to  complainant ;  that  all  the  foregoing  facts  were  con- 
cealed from  her  by  her  husband,  and  by  Geo.  W.  Tarleton, 
and  that  she  learned  them  in  the  following  manner  :  After 
the  improvements  on  the  lot   were  destroyed,  and  after  the 
insurance  money  had  been  collected,  without  her  knowledge, 
by  G.  W.  Tarleton,  she,  in   1873,  endeavored  to  sell  the  lot, 
but  discovered  that  there  was   a  mortgage  on  the  lot,  on 
record,  in  favor  of  said  Tarleton,  and  then  first  discovered  the 
true   character  of  the  instrument  signed  by  her,  in  March, 
1868.     She  then  filed  a  bill  on  March  30,  1873,  against  her 
husband  and  G.  W.  Tarleton,  in  which  she  alleged  the  char- 
acter of  her  estate  in  the  lot,  the  origin  of  the  debt,  and  the 
fact  that  she  assumed  it  in  ignorance  of  her  rights,  and  the 
consequent  nullity  of  the  note  and  mortgage ;  but  Geo.  W. 
Tarleton,  though  duly  summoned,  did  not  appear  and  answer 
the  bill,  but  permitted  a  decree  pro  con/esso  to  go  against 
him,  and  made  no  disclosure  of  the  fact  that  two  years  before 
he  had  collected  the  insurance  money,  but  purposely  concealed 
this  fact;  and  the  bill  then  avers  that  in  making  such  collec- 
tion he  was  acting  as  her  trustee,  and  had  no  right  to  apply 
the  money  in  payment  of  her  husband's  debt  to  him  ;  that 
the  Chancery  Court  decreed  the  mortgage  to  be  void,  and 
directed  it  to  be  canceled.     To  all  of    which  said  Tarleton 
tacitly  consented,  designing  to  induce  complainant  to  believe 
that  he  had  abandoned  any  claim  on  her  property,  when  he 
had    already  appropriated   said  insurance  money  ;  that  the 
assignment  of  the   policy  was  a  nullity  ;  that  said  Tarleton 
persisted  in    concealing    the  fact   of   the   collection   of  the 
insurance  policy  until  his  death  in  May,  1874.     The  bill  avers 
that  complainant's  husband  had  full  control    and  manage- 
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ment  of  her  property  till  his  death,  which  occurred  in  July, 
1879  ;  that  60  days  before  the  filing  of  the  bill,  she  discovered 
the  facts  from  her  attorney  during  the  course  of  a  consulta- 
tion on  other  matters.  The  names  of  the  devisees  and  lega- 
tees of  G.  W.  Tarleton  are  then  given,  with  their  respective 
interest  in  the  property  left  by  him,  and  the  bill  prays  that 
the  insurance  money  collected  by  him,  as  aforesaid,  may  be 
declared  a  trust-fund;  that  a  charge  and  lien  may  be  declared 
on  the  whole  estate  of  said  G.  W.  Tarleton,  remaining  in  the 
hands  of  the  defendants,  devisees  under  his  will,  and  that  the 
sum  embraced  in  said  trust  fund  be  decreed  to  be  paid  to  her 
out  of  the  portions  of  said  property  that  have  come  to  the 
hands  of  said  defendants. 

The  defendants  answered,  denying  the  material  averments 
of  the  bill,  and  also  interposed  a  demurrer  on  the  ground 
that  the  claim  which  was  sought  to  be  enforced  by  the  bill 
was  barred  by  the  statute  of  non-claim. 

The  Chancellor  sustained  the  demurrer  and  dismissed  the 
bill.     This  decree  is  assigned  as  error. 

Hannis  Taylor,  for  appellant. 

Overall  &  Bestor,  for  appellee. 

SOMERVILLE,  J.— The  pleadings,  and  ruling  of  the 
Chancellor  on  the  demurrer  to  the  bill  in  this  case,  raise  the 
question,  as  to  whether  or  not  allegations  of  fraud,  or  fraud- 
ident  concealment,  of  a  cause  of  action,  averred  in  the  bill,  can 
operate  to  take  the  action  out  of  the  statute  of  non-claim. 
This  inquiry  has  never  before  been  decided  by  this  court. 

It  is  argued  by  appellant's  counsel,  that,  under  the  pro- 
visions of  section  3242  of  the  Code  of  1876,  the  action  can 
be  brought  at  any  time  within  one  year  from  the  discovery 
by  the  aggrieved  party  of  the  facts  constituting  the  fraud, 
and  that  the  bill  in  this  case  was,  for  this  reason,  filed  within 
proper  time. 

The  statute  invoked  for  relief,  (§  3242  of  the  Code),  has  no 
reference  to  the  statute  of  non-claim.  It  will  obviously 
appear,  from  its  context,  that  it  was  intended  to  apply  only 
to  prevent  the  bar  of  the  statute  of  limitations.  At  common 
law,  it  was  doubtful,  amid  the  conflicting  decisions,  whether 
the  time  necessary  to  complete  the  bar  would  commence  to 
run  only  from  the  discovery  of  the  fraud,  or  whether  a 
reasonable  time  thereafter  should  be  allowed  for  bringing 
suit.  In  this  state  of  the  law,  ''one  year"  was  prescribed  by 
the  legislature  as  the  reasonable  time  within  which  the 
aggrieved  party  was  required  to  prosecute  his  suit,  when  his 
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relief  was  based  on  the  fraud  or  fraudulent  concealment  of 
the  defendant. — Porter  v.  Smith,  (MSS.,  present  term.) 

The  statute  of  non-claim,  as  found  in  the  present  Code,  is 
in  the  following  language  :  "All  claims  against  the  estate  of 
a  deceased  person,  must  be  presented  within  eighteen  months 
after  the  same  have  accrued,  or  within  eighteen  months  after 
the  grant  of  letters  testamentary,  or  of  administration  ;  and 
if  not  presented  wWdn  that  time  are  forever  barred. — Code, 
1876,  §  2597. 

Section  2599  provides  that  presentation  may  be  made 
either  to  the  executor,  or  administrator,  or  by  filing  the  claim, 
or  a  statement  thereof,  in  the  office  of  the  judge  of  probate, 
in  which  letters  were  granted. 

There  are  no  exceptions  to  the  universal  operation  of  this 
statute,  except  in  favor  of  minors,  and  persons  of  unsound 
mind,  who  are  allowed  eighteen  months  after  the  removal  of 
their  respective  disabilities,  and  in  favor  of  heirs  or  legatees, 
claiming  as  such. — (Code,  §  2598.)  *'All  claims"  is  a  phrase 
clear  and  comprehensive,  and  must  be  construed  to  mean 
just  what  the  words  import.  It  does  not  mean  all  claims 
except  a  class  not  specified.  It  fails  to  make  any  exception 
of  such  claims,  as  the  owner  or  holder  may  be  ignorant  of,  or 
of  such  as  may  originate  in,  or  be  based  on  the  fraud,  or 
fraudulent  concealment  of  the  deceased.  The  remark  of 
Lord  Bacon  embodies  but  a  plain  rule  of  construction,  recog- 
nized every  where  in  the  common  law,  "that,  as  exceptions 
strengthen  the  force  of  a  general  law,  so  enumeration  weak- 
ens as  to  things  not  enumerated."  The  statute  is  unambig- 
uous in  its  language,  and  plain  in  its  literal  meaning,  and  we 
do  not  feel  authorized  to  incorporate  in  it  a  new  exception, 
especially  of  this  sweeping  magnitude,  without  the  sanction 
of  the  legislature. — Carlisle  &  Jones  v.  Godwin,  (MSS.,  present 
term.)  The  following  authorities  show  that,  under  our 
decisions  and  legislation,  the  statute  of  non-claim  has  never 
been  regarded  merely  as  a  statute  of  limitations,  but  that  the 
two  systems  have  been  recognized  as  separate  and  distinct, 
and  embrace  scopes  of  policy  not  commensurate,  but,  in 
many  particulars,  essentially  diverse.^ — Fretivell  v.  McTjcmore, 
52  Ala.  140;  3IcDoweWs  Adnir  v.  Jones\Ad.m'r,  58  Ala.  25; 
Halfman's  ExWs  v.  Ellison,  51  Ala.  545  ;  Branch  Bank  v.  Don- 
elson,  12  Ala.  742. 

The  further  fact  that  the  legislature  have  seen  fit  to  apply 
section  3242  expressly  to  the  statute  of  limitations,  and  have 
failed  to  indicate  any  intention  that  it  shall  have  application 
to  the  statute  of  non-claim,  is,  to  our  mind,  conclusive  of  the 
above  view.  There  are  many  forcible  reasons,  derived  from 
the  policy  and  purposes  of  the  latter  statute,  why,  as  to  it, 
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the  exceptions  should  not  prevail,  and  why  it  was,  therefore, 
omitted  with  wise  deliberation.  To  attempt  to  engraft  it  on 
the  statute  upon  any  principle  of  analogy  would  be  a  species 
of  judicial  legislation  which  we  do  not  feel  authorized  to 
adopt. 

The  Chancellor  correctly  sustained  the  demurrer  to  appel- 
lant's bill. 

These  views  render  unnecessary  the  consideration  of  any 
other  question  raised  by  the  record^ 

Affirmed. 


Porter  &  Co.  i^.  Miles. 

Detinue  to  recover  Steam  Mill  and  3Iac1iinery  by  Material-man. 

1.  Lien  of  mcderial-man  ;  character  of,  and  how  peifecied. — The  lien  given  by 
the  statute  to  material  men,  is  neither  a,  jus  in  re,  nor  a  jus  ad  rem,  but  simply  a 
right  to  chiirge  the  property  affected  by  it  with  the  payment  of  the  particular 
debt,  in  preference  and  priority  to  other  debts,  on  compliance  with  the  requi- 
sitions of  the  statute  ;  and  it  is  inchoate  until  perfected  by  the  rendition  of  a 
judgment  in  rem,  in  the  mode  pointed  out  by  the  statute. 

2.  Same ;  ichat  complaint  in  action  to  enforce  mast  contain. — In  an  action 
brought  to  enforce  such  a  lien,  the  complaint  must  contain  all  the  averments 
necessary  to  charge  the  debtor  personally,  and  all  the  facts  necessary  to  con- 
stitute the  lien,  and  must  describe  the  property  sought  to  be  charged. 

3.  Same  ;  what  judgment  thereon  tnust  contain. — The  judgment  in  such  action 
must  correspond  with  the  complaint,  and  though  founded  ou  a  complaint  con- 
taining all  the  necessary  statutory  averments,  is  insufficient  to  perfect  the  lien, 
if  it  be  only  a  judgment  in  the  ordinary  form  in  a  personal  action. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  Hon.  H.  T.  Toulmin. 

This  was  an  action  of  detinue  brought  by  Porter  &  Co. 
against  Miles,  to  recover  a  steam  saw  mill  and  machinery. 
The  defendant  pleaded  "  non  detinet."  On  the  trial,  it  ap- 
peared that  Bickford  erected  a  steam  saw  mill  at  the  mouth 
of  "  Dog  river,"  near  Mobile,  and  bought  various  articles  of 
Porter  &  Co.  to  be  used  about  the  mill.  On  December  20th, 
1877,  Porter  &  Co.  filed  their  claim  for  the  purpose  of  assert- 
ing their  lien  thereon,  and  suit  having  been  brought,  judg- 
ment was  rendered  in  their  favor  for  the  amount  of  the  claim. 
The  complaint  avers,  that  the  defendant  was  the  owner  of  a 
steam  mill  and  machiner}^,  describes  it  and  gives  its  location, 
avers  that  materials  were  furnished  by  Porter  &  Co.  for  its 
erection  and  equipment,  and  that  these  materials  were  so  used  ; 
that  Porter  &  Co.  filed  their  claim,  in  accordance  with  the 
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statute,  with  the  judge  of  probate  of  Mobile  couuty  ;  tliat  it 
was  a  just  and  true  account  after  allowicg  all  off-sets  and  dis- 
counts, &G. ;  and  avers  that  Porter  &  Co.  have  a  lien  on  the 
mill  and  machinery  under  the  statute.  The  judgment  ren- 
dered in  the  case  is  in  the  ordinary  form  for  a  judgment  by 
default  in  a  personal  action,  with  a  writ  of  enquiry.  An  exe- 
cution was  issued  on  this  judgment,  which  was  levied  on  the 
mill  and  machinery.  The  property  was  sold  under  the  exe- 
cution and  Porter  &  Co.  became  the  purchasers.  On  the  9th 
of  January,  1873,  the  Gulf  City  Foundry  Company  obtained 
a  judgment  against  Bickford,  under  which  the  property  in 
controversy  was  sold  to  the  appellee.  Miles,  on  the  6th  of 
March,  1878.  Miles  went  into  possession  of  the  property  and 
held  possession  of  it  at  the  time  Porter  &  Co.  brought  this 
action,  viz  :  on  February  20th,  1879.  On  the  trial,  the  defend- 
ant insisted  that  Porter  &  Co.  had  included  in  their  claim 
filed  to  assert  a  lien,  articles  for  which  the  statute  did  not  give 
a  lien,  and  set  out  a  number  of  them,  but  it  is  not  necessary 
to  set  them  out  here.  The  court  charged  the  jury,  "  that  the 
right  of  lien  extended  to  such  materials  only  as  ordinarily 
enter  into,  or  are  used  in  the  construction  of,  such  buildings, 
or  improvements,  as  those  on  which  the  lien  is  claimed,  and 
if  they  find  from  the  evidence  that  the  plaintiffs,  in  taking 
their  judgment  against  Bickford,  included  in  it  any  non-lien 
claims,  that  is,  any  claim  for  materials  for  which  the  law  did 
not  give  them  a  lien,  then  as  to  plaintiffs'  title,  founded  on 
their  said  judgment,  they  must  find  for  the  defendant ;  and 
in  determining  this  question,  they  could  look  at  the  record  in 
the  suit  of  Porter  &  Co.  against  Bickford  (which  included  the 
complaint  and  judgment),  in  connection  with  the  other  evi- 
dence in  the  case."  The  defendant  excepted  to  this  charge, 
and  assigns  the  giving  thereof  as  error. 

Thos.  H.  Price,  for  appellants. — The  sale  under  the  exe- 
cution vested  the  title  to  the  property  in  Porter  &  Co.  The 
lien  under  which  the  appellants  claim  relates  back  to  the 
time  when  it  was  filed,  viz  :  Decen^ber  20th,  1877,  and  is  supe- 
rior to  the  right  obtained  bythe  defendant,  (appellee),  by  vir- 
tue of  the  purchase  at  the  execution  sale  made  on  March  6th, 
1878.  Section  3447  of  the  Code  is  confined  to  persons  who 
acquired  their  interests  before  the  proceedings  to  enforce  the 
lien  are  commenced.  Any  other  construction  would  destroy 
the  value  of  the  law,  by  destroying  the  conclusiveness  of  judg- 
ments rendered  under  it.  Judgments  on  such  lien  laws  are 
conclusive  on  parties  and  privies. — Bowan  v.  McGlougkUn,  45 
Miss.  461 ;  Phillips  on  Mech.  Liens,  §  395, 
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Overall  &  Bestor,  for  appellee. — Appellee  was  not  bound 
by  the  judgment  rendered  in  favor  of  Porter  &  Co. — Code, 
§  3447.  Hence  he  has  the  right  to  show  that  they  had  no  valid 
lien.  The  judgment  was  by  default,  and  Porter  &  Co.  bought 
thereunder.  They  are  therefore  not  bo7ia  fide  purchasers  for 
value.  The  validity  of  their  title  may  be  enquired  into. 
Freeman  v.  Cram,  3  Corns.  (N.  Y.)  369  ;  Phillips  on  Mech. 
Liens,  248. 

As  the  judgment  was  by  defanlt  and  appellants  purchased 
thereunder,  they  must  show  that  it  was  founded  on  a  valid 
mechanic's  lien.  The  charge  of  the  court  was  correct, — Code^ 
§  3440 ;  34  Me.  373 ;  42  Me.  77  ;  Phillips  on  Mech.  Lieus, 
§§  151,  255  ;  11  Missouri,  271. 

BRICKELL,  C.  J.— The  only  instructions  of  the  Circuit 
Court  to  the  jury,  to  which  exceptions  were  reserved,  refer 
to  the  operation  and  effect  of  the  judgment  in  favor  of  appel- 
lants against  Bickford,  as  declaring  and  establisliioga  statu- 
tory lien  because  of  materials  furnished  by  appellants  for  the 
erection  of  the  steam-mill,  which  would  be  prior  in  point  of 
time,  and,  of  consequence,  superior  in  right,  to  the  lieu  of 
the  execution  in  favor  of  the  Gulf  City  Foundry  Company, 
at  a  sale  under  which  the  appellee  became  the  purchaser  of 
the  chattels.  We  shall  not  enter  on  the  inquiry,  whether  a 
statutory  lieu  can  be  acquired  on  chattels,  which  will  follow 
them  when  dissevered  from  the  freehold,  or  from  the  buddings^ 
erections,  or  improvements,  into  which  they  may  have  been 
introduced.  If  it  is  conceded  that  such  a  lien  may  be  ac- 
quired, it  is  by  force  of  the  statute  only  ;  and  to  its  creation, 
preservation,  and  enforcement,  a  strict  compliance  with  the 
statute  is  essential.  The  lien  is  not  property,  or  a  right  in 
or  to  property  :  it  is  neither  a  ; ms  rn  re  nor  ajm  ad  rem.  It 
is  simply  a  right  to  charge  the  property  it  affects,  with  the 
payment  of  the  particular  debt,  in  preference  and  priority  to 
other  debts,  so  far  as  the  statute  confers  such  preference,  if 
all  the  requisitions  of  the  statute  are  observed.  Of  itself, 
when  the  statutory  requisitions  to  its  creation  are  observed, 
it  has  not  the  force  and  effect  of  a  judgment,  and  is  not  self- 
enforcing,  or  self -executing.  Until  a  judgment  is  obtained,  in 
the  mode  pointed  out  in  the  statute,  it  is  inchoate  ;  and  it  is  as 
dependent,  for  operation  and  effect,  upon  the  rendition  of  a 
judgment,  as  the  statute  directs,  as  is  the  lien  created  by  the 
levy  of  an  attachment  upon  the  rendition  of  judgment  in  the 
attachment  suit. — Phillips  Mechanic's  Liens,  §  9. 

To  render  the  lien  effectual,  the  statute  provides  a  suit  at 
law,  as  in  ordinary  civil  actions,  with  these  exceptions.     The 
complaint  must  not  only  allege  all    the  facts  necessary  to 
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charge  the  debtor  personally,  but  it  must  also  aver  the  facts 
necessary  to  secure  a  lien,  and  a  description  of  the  property 
to  be  charged  therewith.  Not  only  the  parties  to  the  con- 
tract, but  all  persons  having  an  interest  in  the  matter  of  con- 
troversy, or  in  the  property  to  be  charged,  may  be  made  par- 
ties ;  the  proceedings  binding  only  such  persons  as  are  made 
parties.  The  judgment,  if  it  is  to  operate  otherwise  than  as 
in  personam  (npou  the  person  of  the  debtor), — must  describe 
the  property  charged  with  its  payment,  and  direct  that  it  be 
levied  of  such  property.  The  execution,  issuing  on  it,  is  a 
special  fieri  facias^  conforming  to  it. — Code  of  1876,  §§  3446- 
47-50-53.  The  judgment  contemplated  by  the  statute,  so  far 
as  it  declares,  establishes,  and  authorizes  the  enforcement  of 
the  lien,  is  a  judgment  strictly  in  r^m.  It  is  the  liability  of 
the  property  which  is  fixed — the  charge  upon  it  which  is  in- 
tended to  be  enforced, —  Ravisies  v.  Stoddart,  32  Ala.  603. 

It  may  be  true  that  the  complaint,  in  the  action  com- 
menced by  the  appellants  against  Bickford,  avers  all  the  facts 
necessary  to  the  creation  of  the  statutory  lien,  and  that  upon 
proof  of  these  facts  a  judgment  ought  to  have  been  rendered 
as  the  statute  directs,  under  which  the  lien  could  have  been 
enforced.  The  judgment  rendered,  however,  was  in  personam 
only,  and  not  in  rem.  The  property  to  be  charged  is  not 
mentioned  or  described  in  it,  nor  any  reference  made  to  it ; 
nor  has  it  any  element,  or  characteristic,  which  can  distin- 
guish it  from  an  ordinary  judgment  in  personam,  rendered  in 
an  ordinary  action  ex  contractu.  There  is  nothing  attaching 
it  to  the  property  described  in  the  complaint,  or  to  any  par- 
ticular property  of  the  defendant.  A  special  /feri/acias,  the 
remedy  for  the  enforcement  of  the  statutory  lien,  could  not 
issue  upon  it.  Such  a  writ  would  not  conform  to,  but  would 
be  an  unwarranted  departure  from  it.  It  is  apparent,  there- 
fore, that  the  lien  claimed  by  the  appellants  under  the  stat- 
ute, is  not  established  by  this  judgment,  and  if,  when  estab- 
lished, it  would  have  precedence  over  the  lien  of  the  execu- 
tion under  which  appellee  deduces  title,  the  precedence  is 
dependent  upon  a  judgment  which  has  not  been  obtained. 
Consequently,  if  there  was  error  in  the  instructions  given  the 
jury  (which  we  incline  to  the  opinion  are  correct),  it  was 
error  without  injury  to  the  appellants.  ' 

Affirmed. 
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Mobile    Life    Insurance  Company  v. 

Egger. 

Action  on  Common  Counts,  lolth  a  Count  on  a  Special  Contract. 

1.  Books;  statements Jrom,  not  evidence. — Statements  of  a  witness,  derived, 
not  from  personal  knowledge  of  the  matters  testified  about,  but  from  an  in- 
spection of  the  books  of  an  insurance  company,  are  not  legal  evidence. 

2.  Notice  to  produce  papers,  insufficient. — A  notice  to  the  plaintifif  to  produce 
bn  the  trial  letters  received  in  answer  to  letters  written  on  his  behalf  bj'  "P.," 
will  not  render  admissible  proof  of  the  contents  of  letters  written  to  "P." 
This  would  be  to  admit  secondary  evidence  of  the  contents  of  letters  without 
proof  of  their  loss  or  destrnction,  and  without  any  proper  predicate  lor  its 
introduction, 

3.  Res  inter  alios  acta  ;  rule  applied. — The  amount  of  money  received  by  an 
insurance  company  for  a  paid-up  policy,  which  another  insurance  company 
had  bought  from  the  assured,  partly  for  money  and  partly  for  other  insurance 
to  be  taken  out  in  the  latter  company,  is  res  inter  ali09  acta,  and  furnishes  no 
criterion  of  the  measure  of  the  liability  of  the  latter  company,  in  a  suit  by  the 
assured,  to  recover  on  a  failure  to  issue  him  a  policy,  or  to  pay  him  the  agreed 
value  of  the  paid-up  policy. 

4      Sworn  plea;  when  necessary  to  let  in  defense  of  plaintiff's  want  of  interest. 
When  a  complaint  contains  a  count  on  a  written  contract  in  which  the  name 
of  the  plaintiff  appears  as  one  of  the  parties,  there  must  be  a  sworn  plea  inter- 
posed denying  the  interest  or  ownership  of  the  plaintiff,  in  order  to  let  in  the. 
defense  that  the  plaintiff  is  not  the  person  really  interested. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  H.  T.  Toulmtn. 

This  was  an  action  brought  by  John  Egger  against  the 
Mobile  Life  Insurance  Company.  The  complaint  contained 
the  common  counts,  and  a  special  count  on  a  contract  between 
plaintiff  and  defendant,  the  terms  of  which  are  given  below. 
The  defendant  pleaded  "in  short  by  consent" — 1.  The  general 
issue ;  2.  Payment ;  3.  Set-off.  Before  the  trial  the  defend- 
ant notified  plaintiff's  attorneys  to  produce  on  the  trial  of 
the  cause  the  letters  received  in  answer  to  several  letters 
written  by  A.  C.  Pickens.  This  notice  is  set  out  in  full  in  the 
opinion  of  the  court,  and  it  is  not  necessary  to  repeat  it  here. 
On  the  trial  the  deposition  of  the  plaintiff  was  read  in  evi-- 
dence,  and  on  this  he  rested  his  case.  He  testified  that  he 
was  insured  in  the  North  America  Life  Insurance  Company 
prior  to  the  18th  of  December,  1875  ;  that  up  to  October, 
1872,  he  had  a  policy  on  his  life  for  $10,000  ;  he  then  wrote 
the  company  asking  them  to  pay  him  cash  for  his  policy. 
The  president  of  the  company  wrote  to  him  to  send  his  re- 
ceipts, which  he  did,  and  thereupon  he  received   from   hina 
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a  paid-up  policy  for  $1,428,  without  any  explanation.  In 
January  or  February,  1873,  he  had  an  interview  with  the 
president  of  the  company  and  again  requested  him  to  cash 
his  policy.  He  was  offered  about  four  hundred  dollars,  which 
he  declined.  In  the  summer  of  1873  an  agent  of  the  Mobile 
Life  Ins.  Co.  proposed  to  buy  his  policy  for  $300.  He  ac- 
cepted this  offer,  but  the  agent  wrote  to  him  that  there  was  a 
note  of  $100  due  by  him  to  the  North  America  Life  Ins.  Co. , 
which  he  must  be  allowed  to  deduct  from  the  $300.  Plaintiff 
declined  to  allow  this,  as  he  understood  the  note  was  settled 
when  he  received  the  paid-up  policy  for  $1,128,  in  lieu  of  his 
policy  for  $10,000.  He  had  never  been  informed  that  this 
note  had  not  been  deducted,  and  this  was  the  first  notice  he 
had  ever  received  of  it.  In  December,  1875,  another  agent 
of  the  Mobile  Life  Ins.  Co.,  A.  C.  Pickens,  offered  to  buy  his 
policy  and  to  pay  him  $300  in  cash  for  it,  or  to  pay  him  $150 
cash  and  $157.27  as  premium  on  a  policy  of  $2,000,  to  bo 
taken  out  by  him  in  the  Mobile  Life  Ins.  Co.,  and  if  the 
policy  was  not  granted  he  would  pay  him  $157  in  addition  to 
the  cash  payment.  He  accepted  this  offer,  and  the  agent 
gave  him  a  receipt,  which  was  as  follows,  viz  :  "No.  5.  Mobile 
Life  Ins.  Co.  of  Mobile,  Ala.  Montgomery,  Ala.,  December 
18,  1875.  Eeceived  of  John  Egger,  of  Montgomery,  State  of 
Alabama,  the  sum  of  one  hundred  and  fifty-seven  and  27-100 
dollars,  the  first  twenty  months  premium  on  a  policy  of  $2,000. 
Applied  for  through  his  application  to  the  Mobile  Life  In- 
surance Company  of  this  State.  The  conditions  of  this  re- 
ceipt are  that  the  said  application  is  subject  to  acceptance 
or  rejection  upon  its  receipt  by  said  company.  If  accepted  the 
risk  of  the  policy  is  binding  on  the  company  from  the  date 
hereof  ;  if  rejected,  then  this  receipt  to  be  null  and  void  and 
the  policy  to  have  no  binding  effect  on  the  said  company  by 
reason  of  said  application  or  payment,  except  that  the  cash 
above  received  shall  be  refunded,  upon  the  return  of  the  re- 
ceipt.    A.  C.  Pickens,  agent." 

The  defendant  offered  in  evidence  the  depositions  of  C.  P. 
Griffin,  G.  L.  Montague,  and  H.  P.  Pierson.  Plaintiff  ob- 
jected to  the  reading  of  the  answers  of  Griffin  and  Pierson, 
to  interrogatories  which  called  on  them  to  state  what  they 
knew  about  the  note  for  $100,  referred  to  above,  and  in. 
answer  to  which,  they  stated  what  appeared  on  the  books  of 
the  North  America  Life  Ins.  Co.,  in  reference  to  a  note  of 
the  same  amount  and  date  as  the  one  which  was  mentioned 
in  the  interrogatories,  and  the  court  sustained  the  objection 
and  excluded  such  anwers,  except  part  of  an  answer,  which 
stated  that  this  note  was  paid  by  the  Mobile  Life  Ins.  Co. 
by  deducting  the  amount  thereof,  with  accrued  interest,  from 
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the  surrender  value  of  said  policy  No.  31,788 ;  and  about 
January  13,  1876,  at  which  date  said  policy  was  surrendered 
to  the  North  American  Life  Ins.  Co.;  and  the  said  note  was 
then  transferred  aud  delivered  to  the  Mobile  Life  Ins.  Co. 
The  court  sustained  the  objections,  and  defendant  excepted. 
H.  M.  Friend,  a  witness  for  the  defendant,  and  its  secretary, 
testified  that  in  Deceinbar,  1875,  lie  received  an  application 
through  A.  C.  Pickens,  an  agent  for  the  company,  for  policy 
of  $2,0U0  on  the  life  of  John  Egger,  and  at  the  same  time 
received  a  paid  up  policy  for  $1,428  in  the  North  America 
Life  Ins.  Co.,  and  a  receipt  from  Leontine  Egger,  wife  of  John 
Egger,  surrendering  said  policy.  On  the  same  day  he  paid 
a  draft  drawn  on  the  company  by  A.  C.  Pickens  in  favor  of 
plaintijff  Egger  for  $155;  that  he  forwarded  to  the  North 
America  Life  lus.  Co.  the  paid  up  policy  for  $1,428,  together 
with  the  surrender  receipt  therefor,  and  received  from  the 
North  America  Life  Ins.  Co.  the  note  for  $100,  with  the  ac- 
crued interest,  amounting  to  $124.  Plaintiff's  counsel  ob- 
jected to  any  statement  by  witness  of  the  amount  of  cash 
received  b^  the  North  America  Life  lus.  Co.  for  the  policy. 
The  objection  was  sustained,  and  defendant  thereupon  duly 
excepted.  A.  C.  Pickens  testified  that  in  1875  he  was  an 
agent  of  the  Mobile  Life  Ins.  Co.  and  was  authorized  by  it  to 
buy,  or  take  up  paid-up  policies  in  the  North  America  Life 
Ins.  Co.,  by  paying  holders  of  the  policies  in  cash,  and  giving 
them  insurance  in  the  Mobile  Life  Ins.  Co.;  that  he  went  to 
plaintiff,  and  having  found  that  the  amount  due  on  his  paid- 
up  policy  as  a  reserve  was  about  $310,  asked  him  to  surren- 
der his  policy  and  make  application  for  a  policy  for  $2,000  in 
the  Mobile  Life  Ins.  Co.,  telling  him  if  he  would  do  so,  that 
he  would  pay  him  $155  in  cash,  and  give  him  a  policy  for 
$2,000  in  the  Mobile  Life  Ins.  Co.,  with  a  receipt  for  a  pre- 
mium on  it  for  twenty  months,  if  his  application  should 
be  accepted.  This  premium  amounted  to  $157.27.  Plain- 
tiff accepted  this  proposition  and  handed  him  his  paid- 
up  policy  and  a  surrender  of  it  signed  by  Leontine  Egger,  in 
whose  favor  it  was  issued.  He  then  paid  plaintiff  $155  in 
cash  and  gave  him  the  binding  receipt,  (set  out  above).  He 
sent  the  policy,  the  surrender  receipt,  and  the  application  of 
plaintiff  to  H.  M.  Friend,  secretary.  He  stated,  also,  that  at 
the  time  he  made  this  contract  he  knew  nothing  of  the  note 
for  $100  held  by  the  North  America  Life  Ins  Co.  against 
John  Egger,  who  had  said  nothing  to  him  about  the  note. 
Afterwards,  on  hearing  of  the  note,  he  offered  plaintiff  the 
policy  in  the  Mobile  Life  Ins.  Co.  if  he  would  pay  the  note, 
which  plaintiff  declined  to  do.  He  then  offered  to  return  to 
plaintiff  his  paid-up  policy  in  the  North  America  Life  Ins, 
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Co.  if  plaintiflf  would  return  the  binding  recept,  and  the  sum 
of  $155,  but  the  plaintiff  declined  to  do  so.  The  defendant 
requested  the  court  to  charge  the  jury,  "that  if  the  surrender 
value  of  the  paid-up  policy  in  the  North  America  Life  Ins. 
Co.,  which  was  surrendered  by  Leontine  Egger  to  the  Mo- 
bile Life  Ins.  Co.,  was  paid  by  s:dd  North  America  Life  Ins. 
Co.  in  the  State  of  Alabama,  where  said  J.  Egger  and  Leon- 
tine  Egger  were  domiciled,  it  then  became  personal  prop- 
erly in  the  State  of  Alabama,  and  is  governed  by  the  laws  of 
Alabama,  and  is  the  statutory  separate  estate  of  the  said 
Leontine  Egger,  and  she  must  sue  alone  for  it,  and  the 
plaintiff  can  not  recover  in  this  action.  The  defendant  then 
asked  said  Pickens  about  the  letters  written  in  1876,  as 
stated  in  the  opinion  of  the  court.  Plaintiff  objected  to  this 
question  on  the  ground  that  proper  notice  had  not  been  given 
to  produce  them.  The  court  sustained  the  objection,  and  de- 
fendant excepted. 

2.  If  the  defendant  was  legally  liable  on  the  binding  re- 
ceipt for  the  full  amount  of  $2,000  insured  therein,  and  the 
plaintiff  refused  to  rescind  the  contract  upon  application  to 
him  for  that  purpose,  then  the  plaintiff  has  received  full 
value  for  his  money,  and  can  not  recover  back  the  premiums 
paid  for  said  twenty  months  of  insurance. 

3.  If  the  plaintiff  J.  Egger  committed  no  fraud  in  his  ne- 
gotiation with  the  agent,  A.  C.  Pickens,  and  the  contract  was 
fairly  made  and  mutually  assented  to,  by  said  Pickens  acting 
for  the  Mobile  Life  Ins.  Co.,  and  said  Egger,  acting  for  him- 
self, then  said  contract  was  valid,  and  said  Mobile  Life  Ins. 
Co.  was  liable  on  said  binding  receipt  for  the  full  amount 
insured  thereby  during  the  full  period  of  twenty  months. 
The  court,  refusing  to  give  tht  se  charges,  the  defendant  ex- 
cepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff.  The 
rulings  of  the  court  on  the  evidence,  and  the  refusal  to  give 
the  charges  requested  by  defendant,  are  assigned  as  error. 

Taylor  and  Macartney,  for  appellants. 

G.  L.  Smith  and  G.  F.  Moore,  for  appellees 

STONE,  J. — The  Circuit  Court  did  no^  err  in  suppressing 
parts  of  the  depositions  of  the  witnesses  Griffin  and  Pierson. 
The  answers  suppressed  were  not  given  on  knowledge,  but 
were  simply  statements  by  the  witnesses  of  what  the  books 
contain.  They  are  not  legal  evidence. — Craivford  v.  Br. 
Bank  Mobile,  8  Ala.  79  ;  Weeden,  Adnir  Aclden  v.  HicJiman,  at 
last  term. 


138  SUPEEME  COUET  [Dec.  Term, 

[Mobile  Life  Ins.  Co.  v.  Egger.] 

The  defendant  had,  before  the  trial,  served  notice  on  the 
plaintiff  to  produce  on  the  trial  "the  letters  received  in 
answer  to  several  letters  written  by  A.  C  Pickens,  Esq.,  for 
and  in  behalf  of  Mr.  John  Eg^^er  to  the  North  America  Life 
Insurance  Company  of  New  York,  in  relation  to  a  note  of 
$100,  dated  at  New  York,  July  22d,  1878,  and  payable  sixty 
days  after  its  date  to  the  order  of  the  North  America  Life 
Insurance  Company,  Said  letters  are  not  less  in  number 
than  two,  nor  more  than  four,  and  were  written  between  the 
dates,  January  25th,  1876,  and  April  1st,  1876."  It  will  be 
observed  that  this  notice  called  for  the  production,  not  of 
letters  written  to  the  North  America  Life  Insurance  Com- 
pany. The  demand  was  for  letters  written  in  reply  to  such 
letters.  The  notice  did  not  call  for  the  production  of  letters 
to  the  North  America  Life  Insurance  Company;  and  if  it  did, 
there  is  neither  presumption  nor  proof  that  such  letters  ever 
went  into  the  hands  of  Egger,  the  plaintiff.  Pickens  was  on 
the  stand  as  a  witness,  and  was  asked  by  defendant  "about 
the  contents  of  certain  letters  written  in  the  spring  of  1876 
to  the  North  America  Life  Insurance  Company,  in  relation 
to  said  note  of  $100  of  John  Egger."  The  bill  of  exceptions 
then  states  in  parentheses,  as  follows  :  "(Which  letters  were 
exhibited  to,  and  read  by  said  John  Egger  before  they  were 
mailed,  and  the  answers  to  which  were  handed  to  said  John 
Egger.)"  This  was  an  offer  to  prove  the  contents,  not  of  the 
reply  letters  the  notice  called  for,  but  of  the  letters  written  to 
the  North  America  Life  Insurance  Company.  This  was  only 
secondary  evidence  of  the  contents  of  letters,  with  no  predi- 
cate for  its  introduction,  not  covered  by  the  notice  to  pro- 
duce, and  not  shown  to  be  material.  The  letters  not  being 
traced  to,  nor  presumed  to  be  in  Egger's  possession,  their 
production  was  the  highest  and  best  evidence  of  their  con- 
tents ;  and  proof  of  their  loss  or  destruction  was  a  necessary 
preliminary  to  all  evidence  of  their  contents.  In  any  aspect, 
this  evidence  was  properly  excluded. 

The  amount  of  money  received  on  the  policy  by  the  de- 
fendant company  from  the  New  York  company,  was  no 
proper  criterion  which  defendant  could  invoke,  as  defining 
the  measure  of  its  liability  to  Egger.  It  was  re.s  inter  alios  ; 
and  it  is  not  shown  Egger  had  any  thing  to  do  with  the  settle- 
ment made.  Defendant  might  accept  less  than  was  due,  and 
could  not,  on  that  account,  hold  Egger  to  account  for  the 
deficiency. 

The  rulings  of  the  court  raise  no  question  on  the  plea  of 
set-off.— Code  of  1876,  §  2996. 

In  the  complaint  in  this  cause  there  are  common  counts, 
but  there  is  also  a  special  count  on  what  is  called  the  binding 
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receipt.  That  receipt  is  also  a  contract  to  repay  the  money 
on  a  certain  contingency,  which  the  complaint  avers  has  hap- 
pened. This  receipt  and  contract  is  in  the  name  of  plaintiff, 
and  purports  to  be  a  contract  made  with  him  alone.  To  let 
in  the  defense  that  John  Egger,  the  plaintiff,  is  not  the  party 
really  interested  in  the  contract,  and  therefore  not  entitled  to 
sue,  the  defendant  must  have  put  in  a  sworn  plea,  denying 
such  intent  or  ownership,  under  Rule  29,  of  practice  in  the 
Circuit  Court.  The  Circuit  Court  committed  no  reversible 
error  in  its  rulings  on  John  Egger's  right  to  maintain  this 
suit.  Whether  the  money  was  the  statutory  separate  estate 
of  Mrs.  Egger,  or  not,  was  wholly  immaterial  under  the 
pleadings  in  this  cause,  and  therefore  appellant  can  not  com- 
plain of  the  rulings  on  that  question.  They  did  him  no  in- 
jury. The  last  two  charges  asked  were  rightly  refused.  The 
Mobile  Life  Insurance  Company  bound  itself  to  issue  to  Mr, 
Egger  a  policy  for  two  thousand  dollars,  or,  failing,  to  refund 
the  money.  Refusing  to  do  the  former,  it  bound  itself  to  do 
the  latter. 
Affirmed. 


Sumner  v.  Woods. 

Deiiime  for  a  Seiving  Machine. 

1.  Conditional  sale;  contract  held  to  constitute. — A  contract  under  which  a 
chattel  is  delivered  to  one  who  executes  four  promissory  notes,  to  three  of 
which  is  attached  the  condition,  that  the  specific  chattel  '-for  the  use  of  which 
to  the  maturity  thereof  the  notes  are  given,"  is  and  shall  remain  the  property 
of  the  payee  of  the  notes,  to  whom  it  shall  be  returned  in  case  of  default  in 
payment  of  the  notes,  and  who  agrees,  in  a  condition  attached  to  the  fourth 
note,  that  "on  payment  of  all  the  notes,  the  chattel  shall  become  the  property 
of  the  payor,"  does  not  create  a  chattel  mortgage  or  a  bailment,  but  is  a  condi- 
tional sale. 

2.  Same;  right  of  vendor  to  recover  against  innocent  sub-purchaser. — A  Pur- 
chaser of  personal  property  from  one  holding  possession  under  such  a  condi- 
tional sale,  acquires  only  the  conditional  title  of  his  vendor,  and  cannot  defeat 
a  recovery  in  detinue  brought  by  the  original  vendor,  even  though  he  shows  a 
bona  fide  purchase  for  value  and  without  notice, 

3.  Cases  overruled. — The  statement  in  Sumner  v.  Woods,  52  Ala.  572,  as  to 
the  rights  of  a  bona  fide  purchaser  of  the  property  in  controversy  here,  is  a 
mere  dictum,  that  is  contrary  to  the  weight  of  authority  and  to  the  previous 
decision  of  this  court  in  llolman  v.  Lock,  51  Ala.  287.  That  case,  and  the 
case  of  Dudley  v.  Abner,  52  Ala.  574,  so  far  as  they  conflict  with  the  principles 
decided  in  tlTis  case,  are  overruled. 

Appeal  from  the  Circuit  Court  of  Calhoun. 
Tried  before  Hon.  W.  L.  Whitlock. 
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On  January  22d,  1873,  Sumner,  the  appellant,  delivered  a 
sewing  machine  to  J.  W.  Smith,  taking  from  him  four  prom- 
issory notes,  payable  at  four,  eight,  twelve  and  eighteen 
months  after  date.  To  three  of  these  notes  a  condition  was 
attached,  which  was  as  follows :  "  It  is  agreed  between  the 
maker  of  this  note  and  A.  Sumner,  that  the  Wheeler  &  Wil- 
son Sewing  Machine  No.  695,688,  for  the  use  of  which  to  the 
maturity  thereof  this  note  is  given,  is  and  shall  remain  the 
property  of  A.  Sumner;  and.  in  default  of  payment  thereof, 
said  machine  shall  be  returned  to  said  Sumner,  his  agent  or 
attorney."  The  condition  attached  to  the  fourth  note  was  as 
follows,  viz  :  "  It  is  agreed  between  A.  Sumner  and  the  maker 
of  this  note,  that  the  Wheeler  <fe  Wilson  Sewing  Machine  No. 
695,688,  for  the  use  of  which  to  the  maturity  thereof  this  note 
is  given,  shall,  upon  the  payment  of  this  and  all  four  notes 
given  for  the  use  of  said  machine,  become  the  property  of 
the  maker  of  this  note."  The  notes  were  not  paid.  In  1873, 
Bill  Wood,  who  had  no  notice  of  Sumner's  claim,  bought  the 
machine  from  one  Dunn,  who  claimed  to  own  it  and  who  had 
it  in  his  possession.  He  paid  Dunn  sixty-five  dollars  in  cash 
for  it.  Sumner  demanded  the  machine  of  Wood,  who  refused 
to  give  it  up ;  and  he  thereupon  brought  this  action  of  deti- 
nue to  recover  it.  The  court,  of  its  own  motion,  charged  the 
jury,  that  if  they  believed  from  the  evidence  "that  the  de- 
fendant, Bill  Wood,  purchased  the  machine  in  dispute  from 
Dunn,  and  paid  sixty-five  dollars  cash  therefor,  and  that  he 
had  no  knowledge  or  notice  that  the  plaintiff  had  any  claim 
against  the  machine,  that  the  defendant  would  be  an  innocent 
and  bonajide  purchaser  without  notice  and  for  a  valuable  con- 
sideration, and  plaintiff  could  not  recover  ;  and  that  if  plain- 
tiff delivered  the  machine  in  controversy  to  the  purchaser 
under  the  notes  read  to  the  jury,  it  was  a  waiver  by  the  plain- 
tiff to  the  right  to  the  performance  of  the  condition  precedent 
in  said  contract  mentioned,  and  plaintiff  could  not  recover." 
There  was  a  verdict  for  defendant.  The  charge  of  the  court 
and  the  rendition  of  judgment  in  favor  of  appellee  is  assigned 
as  error. 

M.  J.  TuKNLEY,  with  whom  was  Clopton,  Herbert  &.  Cham- 
bers, for  appellant. — The  contract  in  this  case  was  either  a 
bailment — a  locatio  rei — or  it  was  a  conditional  sale.  Sum- 
ner never  parted  with  the  title  to  the  property,  but,  on  the 
contrary,  expressly  stipulated  that  it  should  remain  in  him 
until  payment  of  the  notes.  He  can,  therefore,  recover  the 
machine  wherever  found,  even  in  the  hands  of  an  innocent 
ho7ia  fide  purchaser  without  notice. — 40  N.  Y.  314  ;  15  N.  Y. 
409  ;  ■  32  Me.  164 ;  55  Me.  113  ;  8  N.  H.  325  ;  42  N.  H.  386  ; 
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8  Vt.  203 ;  4  Vt.  203  ;  14  Vt.  367  ;  18  Vt.  182  ;  41  Vt.  131 J 
3  Gray,  5J5  ;  8  Gray,  157  ;  15  Gray,  225  ;  2  Pick.  512  ;  4  Mass- 
405  ;  98  Mass.  144;  15  Conn.  384  ;  24  Conn.  427  ;  29  Conn. 
51 ;  15  B.  Mon.  555  ;  4  Iredell,  48 ;  10  Iredell,  176  ;  12  Ire- 
dell, 268;  9  Ala.  25;  23  Ga.  20,. ;  13  111.  614;  32  111.411; 
36  Mo.  419 ;  4  Mo.  326 ;  36  Cal.  151 ;  10  C.  B.  (Eng.)  381 ; 
17  Tex.  661 ;  8  Iowa,  331 ;  9  Iowa,  91 ;  15  Iowa,  227  ;  1  Wis. 
14;  9  Wis.  152;  3  Head,  84;  7  Yerg.  497;  11  Humph.  50; 
3  Sneed,  524  ;  4  Sneed,  237  ;  Story  on  Sales,  313.  This  ques- 
tion was  not  properly  before  the  court  when  this  case  was 
formerly  decided  here.  The  case  in  14  Serg.  &  Rawle  can 
not  outweigh  the  numerous  authorities  we  have  cited  above. 
Possession  is  only  prima  facie  evidence  of  title,  which  may 
be  rebutted  by  sufficient  proof.  The  report  of  this  case  in 
52  Ala.  94,  commits  the  court  to  a  position  which  we  contest. 
The  doctrine  in  regard  to  the  protection  of  bona  fide  pur- 
chasers for  value  and  without  notice,  is  not  applicable  to  cases 
like  this,  and  the  court  erred  in  its  charge. 

W.  H.  Forney,  for  appellee.     (No  brief  on  file). 

SOMEEVILLE,  J.— In  Sumner  v.  Woods,  52  Ala.  94,  the 
written  contract  between  the  appellant,  Sumner,  and  the  ap- 
pellee. Woods,  was  construed  by  this  court,  when  the  case 
was  here  once  before  this,  on  appeal.  It  was  there  properly 
declared  to  be  a  conditional  sale,  and  not  a  mere  bailment,  or 
chattel  mortgage.  The  question  as  to  the  rights  of  a  bona 
fide  purchaser  of  the  property  in  suit  did  not  properly  arise 
in  that  case,  and  was  unnecessarily  stated,  being  a  dictum 
uttered  without  proper  consideration,  and  entirely  opposed 
not  only  to  the  weight  of  authority,  but  to  a  previous  deci- 
sion of  this  court,  in  Holman  v.  Lock's  'Adrrir,  51  Ala.  287, 
where  it  was  expressly  held,  that,  in  a  case  of  conditional 
sale,  the  title  under  the  terms  of  the  contract  remaining  in 
the  vendor  until  payment  of  the  purchase-money,  the  con- 
ditional vendor  of  a  horse  could  recover  in  trover  against  a 
mortgagee  withoat  notice. 

In  Dudley  v.  Abner,  52  Ala.  572,  Mr.  Justice  Manning  held 
such  a  contract  to  be  a  parol  chattel  mortgage,  void  as  to 
Jo?ia/?rie  purchasers  and  creditors  of  the  vendee  under  the 
influence  of  our  statutes  requiring  conveyances  of  personal 
property  to  be  recorded  in  the  office  of  the  judge  of  probate. 
The  other  two  judges  concurred  in  the  view,  that  the  trans- 
action was  a  conditional  sale,  void  as  against  bona  jide  pur- 
chasers without  reference  to  the  registration  laws. 

In  view  of  this  conflict  between  the  past  adjudications  of 
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this  court,  we  feel  impelled  to  follow  the  weight  of  authority, 
which  is  in  full  accord  also  with  the  weight  of  reason. 

We  consider  it  settled  by  an  overwhelming  preponderance 
of  the  decisions,  that,  where  there  is  an  express  stipulation 
in  the  sale  of  personal  property,  that  the  property  shall  not 
be  the  vendee's  until  the  price  is  paid,  the  title  does  not  pass, 
the  transaction  being  a  mere  conditional  sale.  And  that  a 
bona  fide  purchaser  of  such  property  acquires  only  the  condi- 
tional title  of  his  vendor,  and  cannot  be  protected  against 
recovery  on  suit  brought  by  the  original  vendor  and  owner 
of  the  legal  title.  The  fact  that  the  first  purchaser,  or  sec- 
ond vendor,  was  at  the  time  of  sale  in  possession  of  the  prop- 
erty does  not  change  the  principle.  It  is  a  question  of  right 
and  not  notice,  and  the  maxim  of  caveat  emptor  applies  with 
as  much  force  as  in  cases  of  ordinary  bailments.  The  prin- 
ciple, of  course,  does  not  obtain  where  the  condition  has 
been  expressly  or  impliedly  waived  by  the  vendor,  or  he  has 
done  or  suffered  anything  by  reason  of  which  the  purchaser 
from  the  vendee  has  been  misled. — Benj.  on  Sales,  §  320, 
note  (d) ;  Ketchum  v.  Brennan,  53  Miss.  596 ;  Ballard  v.  Bur- 
gert,  40  N.  Y.  314 ;  Bigeloiu  v.  Huntley,  8  Vt.  151 ;  Sargeant  v. 
Metcalf,  5  Gray,  506 ;  Hart  v.  Carpenter,  24  Conn.  427  ;  Price 
V.  Jones,  3  Head,  (Tenn.)  84 ;  McFarland  v.  Farmer,  42  N.  H. 
386 ;  Grign  v.  Pugh,  44  Mo.  326  ;  1  Pars,  on  Cont.  537,  and 
notes ;  Story  on  Sales,  §  313  ;  2  Kent,  768-9  ;  Bailetf  v.  Har- 
ris, 8  (Clarke),  Iowa,  331 ;  Joicers  v.  Blandy,  58  Ga.  379 ;  Car- 
roll V.  Wiggins,  30  Ark.  402 ;  5  Waite's  Act.  and  Def.  p.  547, 

Holding  these  views,  we  feel  constrained  to  overrule  the 
conclusions  reached  in  Sumner  v.  Woods,  52  Ala.  94,  and  in 
Dudley  v.  Abner,  52  Ala.  572,  so  far  as  those  cases  conflict 
with  the  above  well  established  principle,  as  once  before  de- 
cided by  this  court  in  Holman  v.  Lock's  Adm'r,  51  Ala.  287, 
which  latter  case  has  never  been  expressly  overruled. 

The  charge  given  by  the  court  below  was  erroneous,  and 
the  judgment  is  reversed  and  the  cause  remanded. 
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Lewis  V,  Ford. 

Bill  in  Equity  to  Charge  Debts  of  Testator  on  Property  De- 
vised to  his  Wife. 

1.  Charge  of  debts  on  devLied  property ;  certain  words  create. — A  clause  in  a 
will  in  these  words  :  "I  desire  all  my  just  debts  and  funeral  expenses  to  be 
paid  as  soon  after  my  decease  as  practicable,"  would,  according  to  the  doc- 
trines of  English  equity  jurisprudence,  create  a  charge  by  implication,  on 
property  devised  by  the  will. 

2.  Same ;  doctrine  not  recognized  in  Alabama, — Bat  this  doctrine  being  op-' 
posed  to  the  spirit  and  policy  of  our  statutes,  which  expressly  charge  the 
whole  property  of  every  decedent  with  the  payment  of  his  debts,  and  vest  the 
Probate  Court  with  plenary  power  for  subjecting  such  property  to  their  speedy 
satisfaction,  is  not  of  force  in  this  State. 

3.  Same ;  how  charged  to  prevent  bar  of  statute  of  limitations  from  attaching. 
There  must  be  words  in  the  will  creating  a  specific  charge  or  an  express  trust, 
to  take  a  debt  out  of  the  operation  of  the  statute  of  limitations,  and  no  charge 
raised  by  implicaticm  will  do  so. 

i.  Statute  of  limitations;  suspended  on  death  of  debtor. — On  the  death  of  the 
debtor  the  operation  of  the  statute  of  limitations  cannot  be  stayed  or  sus- 
pended longer  than  six  months  (Code,  §  324:4:),  without  regard  to  the  time 
when  administration  is  granted  on  the  estate. 

5.  Estoppel  not  created  against  widow  by  payment  on  debt  of  intestate  by  her. 
Where  a  testator  devised  his  lands  to  his  widow,  and  she,  without  taking  out 
letters  testamentary  or  of  administration  on  his  estate,  recognized  a  debt  as 
valid  and  subsisting  against  his  estate,  and  made  partial  payments  on  it  ; 
^e/d,  that  this  did  not  estop  her  or  her  personal  representative  trom  pleading 
the  statute  of  limitations  in  bar  of  an  action  by  the  creditor. 

ApfEAL  from  Mobile  Chancery  Court. 

Heard  before  the  Hon.  H.  Austill. 

Reuben  Whatley,  being  indebted  to  Edward  A.  Lewis  in 
the  sum  of  $606,  executed  his  promissory  note  for  that 
amount  on  the  12th  of  August,  1865.  The  note  was  payable 
to  Lewis,  and  became  due  twelve  months  after  date.  On 
the  17th  of  October,  1865,  Reuben  Whatley  died,  leaving  his 
wife  Sarah,  and  one  child,  Reuben,  surviving  him,  and  by  his 
last  will,  which  was  duly  probated,  he  gave  all  his  pi-operty 
to  his  wife,  who  took  possession  of  it  and  held  it  as  her  own 
until  her  death  in  1876.  After  the  death  of  R.  Whatley,  his 
wife  married  the  appellee.  Ford.  Mrs.  Whitley  did  not  take 
out  letters  testamentary  under  the  will,  but  she  paid  off  all 
the  debts  on  the  estate  except  the  one  due  Lewis,  and  on 
this  she  made  several  partial  payments,  viz  :  one  of  a  hun- 
dred dollars  on  the  18th  of  March,  1860  ;  one  of  a  hundred 
and  fifty  dollars  on  the  11th  of  January,  1871 ;  one  of  three 
•  hundred  dollars  on  the  13th  of  Marchj  1873.     She  also  sold 
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a  considerable  portion  of  the  property  of  the  estate,  both 
real  and  personal.  After  Mrs.  Ford's  (Whatley's)  death,  her 
husband,  Eichard  Ford,  administered  on  her  estate  and  took 
charge  and  possession  of  all  the  property  left  by  her  first 
husband,  Whatley,  as  part  of  her  estate.  The  will  of  Eeu- 
ben  Whatley  contained  these  words  :  "  I  desire  all  my  just 
debts  and  funeral  expenses  to  be  paid  as  soon  after  my  de- 
cease as  practicable."  Appellant,  Lewis,  filed  this  bill  on 
the  25th  of  April,  1877,  averring  these  facts,  and  insisting 
that,  by  the  words  quoted  above,  the  testator  had  charged  his 
property  with  the  debt  due  him,  and  prayed  that  the  real 
estate  should  be  subjected  to  its  payment.  The  defendant 
set  up  the  statute  of  limitations  of  six  years,  as  a  bar  to  com- 
plainant's right  to  recover,  and  the  Chancellor  lield  that  the 
claim  was  barred  by  the  statute  of  limitations  of  six  years, 
and  dismissed  the  bill.     His  decree  is  assigned  as  error. 

E.  S.  Dargan,  J.  T.  Taylor,  and  Watts  &  Sons,  for  appel- 
lant.— The  testator  charged  his  property  with  the  payment 
of  his  debts.  The  words  of  the  will,  "  after  payment  of  my 
debts,"  are  equivalent  in  meaning  to  saying  that  "  I  give  and 
bequeath  my  property  subject  to  the  payment  of  my  debts." 
Mrs.  Whailey  having  received  the  property  in  this  way  be- 
came the  payor  of  the  debt,  and  became  personally  liable  to 
the  creditors.—  Branch,  Sons  &  Co.  v.  M.  &  W.  R.  R.  Co.  59 
Ala.  139 ;  2  Paige,  15  ;  6  lb.  387  ;  Harris  v.  Fly,  7  lb.  421 ; 
11  lb.  334 ;  3  Gratt.  148. 

But  the  property  of  a  decedent  is  held  by  his  administra- 
tor or  legatee,  or  devisee,  in  trust,  for  the  payment  of  debts. 
Dunlap  V.  Neivman,  47  Ala.  429  ;  1  Story's  JEq.  J.  546,  828  ; 
2  lb.  1250,  1251 ;  and  a  simple  contract  creditor  may  come 
into  equity  to  subject  the  property  to  the  payment  of  his 
debt  without  having  to  resort  to  a  court  of  law  in  the  first 
instance. —  Ex  pari e  Walker,  25  Ala.  Mrs.  Whatley  having 
elected  to  take  the  property  under  the  will,  and  being  the 
sole  legatee  and  devisee,  the  only  person  whose  rights  could 
be  affected,  her  acts  in  paying  part  of  the  debt  due  to  appel- 
lant should  bind  the  administrator  of  her  estate,  who  can 
stand  on  no  higher  ground  than  she  occupied. 

She  recognized  the  trust  and  the  adraiuistrator  can  not 
now  repudiate  it  for  her.  This  case  is  wholly  unlike  the  cases 
of  Carrington  and  Manyiing,  13  Ala.  ;  audi  Steele  v.  Humes,  and 
Scott  V.  fFare,  65  Ala.  In  each  of  these  cases  there  was  a 
personal  representative,  and  there  was  no  obstacle  to  a  suit 
at  law;  here,  however,  the  sole  person  whose  rights  were  to 
be  affected  did  not  qualify  as  the  personal  representative, 
although  recognizing  the  trust  under  which  she  took  the 
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property.  The  decree  of  the  Chancellor  was  erroneous,  for  the 
statute  of  limitations  could  not  run  against  a  creditor  and 
in  favor  of  one  holding  property  under  such  circumstances. 

McKiNSTRY  &  Son,  for  appellee. — (No  brief  on  file.) 

SOMERVILLE,  J.— This  is  a  bill  filed  by  the  appellant, 
Lewis,  for  the  purpose  of  charging  a  debt  of  the  testator, 
Reuben  Whatley,  upon  certain  property,  real  and  personal, 
which  had  been  devised  by  will  to  his  wife,  Sarah  Whatley. 
The  latter  subsequently  married  the  appellee,  Ford,  who, 
after  her  death,  became  her  executor. 

The  Chancellor  held  that  the  claim  of  appellant,  which 
was  an  unsealed  promissory  note,  was  barred  by  the  statute 
of  limitations  of  six  years  ;  and  this  is  conceded  to  be  the 
main  question  raised  by  assignment  of  error,  for  the  consid- 
eration of  the  appellate  court. 

The  charge  is  sought  to  be  fastened  on  the  property 
through  the  first  item  of  the  will,  which  reads  as  follows  : 

"  1  desire  all  my  just  debts,  and  funeral  expenses,  to  be  paid 
as  soon  after  my  decease  as  practicable." 

It  may  be  conceded,  that  this  clause  of  the  testator's  will, 
according  to  the  prevailing  doctrine  of  English  equity  juris- 
prudence, would  create  a  charge  by  implication  on  the  prop- 
erty, which  went  into  the  hands  of  the  devisee,  under  the 
provisions  of  the  will. — 2  Story's  Eq.  Jur.  §  124:6. 

But  this  doctrine  is  not  recognized  as  being  of  force  in 
this  State,  having  been  held  to  be  opposed  to  the  spirit  and 
policy  of  our  statutes,  which  expressly  charge  the  whole 
property  of  every  decedent  with  the  payment  of  his  debts, 
and  vest  the  Probate  Court  with  plenary  power  for  subject- 
ing such  property  to  their  speedy  satisfaction. — Carrington 
<&  Co.  V.  Manning's  Heirs,  13  Ala.  611,  (Opinion  of  Chilton, 
J.) ;  Steele  v.  Humes,  64  Ala. 

There  is,  therefore,  no  such  lien  or  charge  created  by  the 
will  as  to  arrest  the  running  of  the  statute  of  limitations. 
No  charge  raised  by  implication,  would  have  operated  to  do 
so,  even  under  the  English  doctrine.  To  take  the  debt  in 
question  out  of  the  operation  of  the  statute,  it  would  require 
in  the  will  words  creating  a  specific  charge,  or  an  express  trust. 
2  Story's  Eq.  Jur.  §  1521 ;  Carrington  &  Co.  v.  Manning's 
Heirs,  supra. 

It  is,  also,  argued  in  this  case,  by  appellant's  counsel,  that 
the  statute  of  limitations  was  suspended,  by  reason  of  the 
fact  that  no  letters  testamentary,  or  of  administration,  were 
issued  on  the  estate  of  Reuben  Whatley,  and  there  was  no 
one  in  existence  who  could  be  sued  on  the  debt 

(10) 
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The  construction  put  by  this  court  on  section  3244  of  the 
Code  (1876),  is  a  full  answer  to  this  suggestion.  In  Pickett, 
AdirCr,  v.  Hohdy,  Adrnr,  63  Ala.  609,  it  is  held  that,  without 
regard  to  the  time  when  administration  is  granted,  the 
operation  or  running  of  the  statute  cannot  be  stayed  longer 
than  the  period  of  six  months.  And  this  construction  seems 
to  us  to  be  in  perfect  harmony  with  the  wise  policy  for  which 
this  statute  of  repose  was  originally  enacted.  The  breeding 
of  law  suit'^,  springing  from  stale  demands,  is  injurious  to 
the  good  order  of  society  and  the  best  interests  of  every 
commonwealth. 

It  is  further  insisted,  that,  in  as  much  as  Mrs.  Whatley 
took  out  no  letters  testamentary,  and  recognized  this  debt  as 
valid  and  just,  and  made  payments  on  it,  while  continuing  in 
possession  of  the  devised  property  under  the  will,  she  ought 
to  be  estopped  from  setting  up  the  statute  of  limitations  as  a 
defense  in  this  case.  There  are  no  sufficient  elements  of 
estoppel  in  such  a  state  of  facts.  No  /ac^  has  been  admitted 
or  denied,  by  word  or  act,  which  in  conscience  precludes  an 
assertion  to  the  contrary. 

In  this  State,  as  in  many  othets,  the  Code  provides,  that  "no 
act,  promise,  nor  acknowledgment,"  is  sufficient  to  remove 
the  bar  to  a  suit  created  by  the  statute  of  limitations,  except 
"  a  partial  payment  made  upon  the  contract,  by  the  party 
sought  to  be  charged,  before  the  bar  is  complete,  or  an  uncon- 
ditional promise  in  ivriting,  signed  by  the  p;:irty  to  be  charged 
thereby."— Code  (1876),"  §  3240. 

Where  such  is  the  case,  we  consider  it  settled,  both  by 
weight  of  respectable  authority  and  of  sound  reason,  that 
no  mere  verbal  promise,  express  or  implied,  to  waive,  or  not 
to  plead  the  statute  of  limitations  can  be  valid.  This  would 
be  to  suspend  the  statute  by  another  act  or  promise  than 
that  specified  by  the  law-making  power,  which  would  be 
against  the  policy  of  the  statute  itself,  and  not,  for  this  rea- 
son, permissible. — Shapely  v.  Abbott,  42  N.  Y.  443,  (1  Amer. 
Rep.  548). 

Besides,  an  estoppel  in  pais  must  relate  to  some  matter  of 
fact  which  has  been  previously  admitted  or  denied  by  the 
party  claimed  to  be  estopped,  which  he  is  precluded  from 
averring  to  the  contrary,  on  the  ground  that  his  conduct  has 
deceived  or  misled  to  another's  injury. — i  Brick.  Dig.  p.  796, 
§  10  (cases  cited.) 

Here,  there  is  no   ignorance  of  fact  alleged,  no  deception 

practiced,  no  misstatement  made,  nor  even  improper  silence 

averred,  which  has  induced  appellant  to  alter  his   previous 

position,  to  his  injury.     He   was  charged  with  a  knowledge 
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of  the  law,  and  must  have  known  that  his  claim  was  barred 
by  lapse  of  time. 

We  do  not  hold  that  a  party  may  '  not  be  estopped  from 
pleading  the  statute  of  limitations,  where  there  is  a  conceal- 
ment, or  misrepresentation,  of  a  fact  of  which  the  party  in- 
jured was  ignorant,  and  by  which  conduct  he  was  misled  to 
his  prejudice.  All  statutes  are  to  be  construed,  as  far  as 
possible,  to  discourage  fraud,  and  to  brand  with  disapproba- 
tion all  covinous  transactions,  or  unconscionable  dealings. 

The  decree  of  the  Chancellor  is  affirmed. 


Maybury  et  al,  v,  Grady  et  al. 

Bill  by  Executors  for  Construction  of  Will  and  to  charge  Testa- 
tors'  Debts  on  Real  Estate  Devised. 

1.  Legacies,  general  and  demonstrative ;  what  are.—  General  legacies  are  those 
which  are  payable  out  of  the  general  assets,  and  abate  in  case  of  a  general  de- 
ficiency; demonstrative  legacies  are  bequests  of  specified  sums  of  money  with 
the  superadded  direction  to  pay  out  of  a  particular  fund,  but  if  the  fund  fail, 
such  legacies  are  payable  out  of  the  general  assets  not  specifically  bequeathed, 
or  out  of  funds  covered  by  residuary  bequests. 

2.  Specific  legacies ;  what  are.  —  Where  testator  provided  in  his  will  that  if  a 
litigated  claim  should  be  decided  in  his  favor,  "one-half  of  the  net  proceeds  re- 
alized therefrom  should  go  to  his  wife,  and  from  the  other  half,  if  it  should 
amount  to  $25,000,  the  sum  of,  $10,000  should  be  paid  to  Q.  to  complete  the 
cathedral,  and  if  said  half  should  be  less  than  $25,000,  then  out  of  the  remain- 
der, after  taking  two-fifths  for  the  cathedral,  $2,000  each  should  be  given  to 
J.  and  S.  and  B,  and  M.,  and  Mrs.  M.,"  the  remainder  going  to  testator's 
daughter  under  other  provisions  of  the  will;  and  if  the  fund  should  not  be 
sufficient  to  pay  the  special  legacies  in  full,  then  they  should  be  paid  pro  rala  ; 
the  legacies  given  thereby  are  specific  legacies  as  distinguished  from  general 
or  demonstrative  legacies. 

3.  Residuary  legatee;  who  is  not. — Where  a  testator,  after  having  specifically 
disposed  of  his  personal  property,  gave  the  "rest  and  residue  of  all  his  prop- 
erty" in  trust  to  his  executors,  except  certain  contingent  legacies,  to  manage 
and  control  for  the  benefit  of  his  infant  daughter  until  she  reached  the  age  of 
twenty-one  years,  when  he  directed  them  to  deliver  it  over  to  her,  there  is 
an  express  devise  to  her  of  his  real  estate,  and  she  does  not  take  as  a  mere 
residuary  legatee. 

4.  Marshaling  assets  to  pay  debts  as  between  specific  legacies  and  specific  de- 
vises.— Where  a  testator  devised  his  lands  in  terms  which  are  in  substance 
specific,  and  bequeathed  his  personal  property  in  specific  legacies,  leaving  an 
insufficiency  of  property  not  thus  devised  to  pay  his  debts,  and  provided  in  his 
will:  "After  payment  of  all  my  just  debts  I  give  to  A.  one-half  my  'entire 
personal  property,'  and  the  balance  to  my  executors  to  hold  in  trust,"  &c. ; 
providing,  also,  that  one-third  of  the  net  income  of  his  real  estate  should  be 
given  to  his  wife  in  lieu  of  dower,  this  personal  property  constitutes  the 
primary  fund  for  the  payment  of  such  debts,  and  the  remaining  debts  unpaid 
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therefrom  constitute  a  common  and  equal  charge  on  the  whole  balance  oi  the 
estate,  excluding  the  one-third  given  to  the  wife  iu  lieu  of  dower 

5.  Charge  of  debts  on  personal  property  J  wiiat  loords  create. — Where  a  testa- 
tor provided  in  his  will  that  'after  the  paymeat  of  all  my  just  debts,  «fec.,  I 
give  and  bequeath  one-half  of  my  entire  personal  property  to  my  wife  A," 
and  makes  no  further  disposition  of  that  which  might  remain  after  the  pay- 
ment of  debts,  a  special  charge  is  created  by  these  words  on  the  personal 
property  for  the  payment  of  the  debts, 

6.  "My  estate";  meanintj  of  these  words  in  the  luill  construed  m  this  case. 
Where  testator  gave  one-half  of  his  personal  jwoperty  to  his  wife,  the  remain- 
ing half  of  his  personal  property  and  all  his  re<il  property  to  bis  execuiors,  to 
be  held  by  them  in  trust  to  pay  to  his  wife  annually  one-third  of  the  net  in- 
come and  profits  of  the  realty,  if  she  accepted  it  in  lieu  of  dower,  and  to  take 
and  hold  ail  the  rest  of  the  property  of  every  kind  and  nature,  except  the  per- 
sonal property  given  to  bis  wife,  and  certain  contingent  legacies  out  of  a  liti- 
gated claim,  to  manage  and  control  for  the  benefit  of  his  daughter  until  she 
reached  the  age  of  twenty-one  years,  when  all  of  said  property  should  be  de- 
livered to  her  except  the  portion  given  to  his  wife  and  said  contingent  legacies, 
including  all  that  remained  of  the  contingent  fund  arising  from  said  litigated 
claim;  the  executors  retaining  compensation  therefrom,  and  further  author- 
ized the  executors  to  appropriate  money  from  "the  estate"  for  the  support  and 
education  of  his  daughter,  and  in  a  subsequent  clause  in  the  will  directed  that 
his  executors  might  at  their  discretion  expend  money  out  of  "my  estate  '  to 
pay  his  funeral  expenses,  &c.  ;  the  words  "my  estate  "  refer  to  that  portion  of 
his  property  given  to  his  daughter,  and  the  executors  might,  in  their  discre- 
tion, defray  the  funeral  expenses  out  of  the  income  of  the  real  estate,  and  the 
residue  of  the  litigated  claim  which  were  given  to  the  daughter. 

7.  Sai-eties  of  execuiors  on  supersedeas  boitd»;  when,  miy  recover  for  p<iyment 
of  judgment  made  by  them. — The  execution  of  a  supersedeas  bond  on  appeal  to 
this  court  by  the  executors  of  an  estate,  creates  no  privity  between  the  sureties 
thereon  and  the  estate;  and  a  payment  by  the  sureties  of  the  judgment  on  its 
affirmance  gives  them  no  right  of  action  against  the  estate.  They  could  only 
recover  a^inst  the  property  devised  or  bequeathed  by  being  subrogated  to 
the  rights  which  the  executors  could  themselves  enforce  against  the  estate, 
and  while  such  executors  would,  if  they  had  otherwise  properly  disbursed  all 
the  personal  estate,  be  entitled  to  proceed  against  specific  legacies  and  devised 
land  to  have  them  marshaled,  and  themselves  reimbursed,  yet  they  must  ac- 
count for  all  assets  realized  and  for  all  devastavits,  and  can  only  recover  as  for 
an  original  deficiency  of  assets  and  not  for  a  defiKiieucy  caused  by  their  want 
of  diligence  and  prudence  in  the  administration. 

8.  Administration  of  estate  may  be  remooved  into  chancery  when  trusts  to  be 
executed.  ^Where  there  are  trusts  to  be  executed  under  the  provisions  of  a  will, 
which  are  to  be  continued  for  a  term  of  years,  and  the  estate  is  to  be  kept  to- 
gether, this  is  sufficient  to  authorize  the  removal  of  the  administration  into 
chancery  at  the  instance  of  the  executor. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  Hon,  H.  Austill. 

This  was  a  bill  filed  by  appellants  as  executors  of  the  will 
of  D.  O.  Grady,  deceased.  The  provisions  of  the  will,  so  far 
as  it  is  necessary  to  set  them  out,  are  as  follows,  viz : 
"  3.  After  the  payment  of  all  my  just  debts  and  funeral  ex- 
penses, &c.,  I  give  to  my  wife  A.  one-half  my  entire  personal 
property.  4.  I  give  to  my  wife  A.,  in  lieu  of  her  right  of 
Hower,  one-third  of  the  net  rents  of  my  lands  for  and  during 
her  natural  life,  to  be  paid  annually  by  my  executors.     5.  I 
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give  all  the  rest  and  residue  of  the  esta,te  of  which  I  may  die 
seized  and  possessed,  including  real  and  personal  property, 
to  my  executors  in  trust,  to  take  possession  of   and  hold  all 
the  real  estate  of  which  I  may  die  seized  and  possessed,  and 
hold  and  rent  the  same  from  time   to  time,  and  receive  the 
rents,  (fee,  therefor,  pay  taxes  thereon,  and  keep  the  property 
insured  at  their  discretion,  and  pay  to  my  wife  A.  one-third 
of  the  net  rent,  &c.,  arising  therefrom  in  lieu  of  her  right  of 
dower  in  the  same,  for  her  natural  life  :  and  to  take  and  hold 
all  the  balance  of  my  real  estate  of  every  kind,  except  the 
part  of  the  personal  property  given  to  my  wife,  which  my  ex- 
ecutors shall  pay  over  to  her,  and  except  the  contingent  lega- 
cies hereafter  given,  and  to  hold  said  estate,  both  real  and 
personal,  and  manage  and  control  the  same  until  my  daughter 
Carrie  shall  reach  the  age  of  twenty-one  years,  when  all  of 
said  property,  except  that  portion  given  to  my  wife  and  said 
contingent  legacies,  shall  be  by  my  said  executors  delivered 
over  to  my  said  daughter,  my  executors  retaining  reasonable 
compensation  for  their  trouble  as  such,  &c.;  or,  if  my  daugh- 
.  ter  should  die  before  she  attains  the  age  of  twenty-one  years 
without  leaving  any  child  surviving  her,  all  of  said  estate 
shall  be  delivered  to  "the  Catholic  Male  and  Female  Charita- 
ble Societies  of  Mobile,"  but  if   she  die  before  attaining  the 
age  of  twenty-one  years  leaving  a  child,  or  children,  then  said 
property  to  be  delivered  to  said  child  or  children,  share  and 
share  alike.     6.  It  is  my  will  and  desire  that  if  my  cotton 
claim  which  is  now  pending  in  the  Court  of  Claims  at  Wash- 
ington, should  be  decided  in   my  favor  and  any  sum  should 
be  hereafter  realized  therefrom,  that  one-half  of  the  net  pro- 
ceeds thereof  shall  be  paid  to  my  beloved  wife.     Then,  from 
the  other  half  of  the  net  proceeds — provided  the  said  half 
shall  amount  to  the  sura  of  $25,000 — it  is  my  will  and  desire 
that  the  sum  of  $10,000  shall  be  paid  to  the  Rt.  Eev.,  the 
Catholic  Bishop  of  Mobile,  at  the  time  being — in  trust — to  be 
by  him  expended  in  completing  the  Cathedral  of   Mobile ; 
but  should  one-half  of  the  net  proceeds  amount  to  a  less  sum 
than  $25,000,  then  it  is  my  desire  that  two-fifths  of  said  half 
shall  be  paid  to  and  expended  by  the  said  Bishop  as  afore- 
said.    And  if  there  should  be  any  recovery  of  said  cotton 
claim  as  aforesaid,  it  is  my  will  and  desire  that  after  paying 
one-half  of  the  net  pi'oceeds  thereof  to  my  said  wife  and  the 
special  legacy  last  above  mentioned,  the  sum  of  $2,000  shall 
be  paid  to  each  of  the   following  persons,  to-wit :     To  my 
brothers,  John  Grady  and  Simon  Grady,  to  my  sister  Bridget 
Eagan,  to  Margaret  Cogan  and  Mrs.  Maxwell,  of  the  residue 
of  the  half  of  said  net  proceeds  ;  but  if  said  residue  shall  not 
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be  sufficient  to  pay  each  of  said  special  legacies,  then,  it  is 
my  will  and  desire  that  they  should  be  paid  pro  rata  out  of 
said  residue.  7.  My  executors  shall,  from  time  to  time,  ap- 
propriate money  out  of  the  estate  at  their  discretion  for  the 
support,  education,  and  maintenance  of  my  daughter  Carrie." 
This  clause  then  appoints  the  executors,  viz  :  Rt.  Rev.  John 
Quinlan,  Bishop  of  Mobile,  and  his  successors  in  office,  J. 
T.  Maybury,  Charles  Cavaroc  and  M.  J.  Brennan,  guardians 
of  his  daughter.  "  8.  It  is  my  will  and  desire  that  all  my 
real  estate  shall  be  kept  together,  and  no  portion  thereof 
sold  or  alienated,  either  by  my  said  executors  or  by  my 
daughter,  Carrie  Grady,  or  by  the  'contingent  legatees'  into 
whose  possession  it  may  come  in  the  event  of  my  daughter's 
death  before  she  reaches  the  age  of  twenty-one  years.  9.  In 
case  there  is  any  surplus  from  the  net  annual  revenue  from 
the  realty,  after  disbursing  the  moneys  given  in  the  will, 
then  my  said  executors  shall  put  by  the  said  surplus  as  a 
contingent  fund,  to  be  applied  by  them  at  any  time,  if  neces- 
sary, to  the  liquidation  of  any  debts  which  may  be  incurred 
by  my  estate  which  the  current  net  revenue  may  be  insuffi- 
cient to  extinguish  ;  and  in  case  the  one-third  of  the  net 
amount  of  the  annual  rents,  issues  and  profits  arising  from 
my  estate  shall,  in  the  opinion  of  my  said  executors,  be  at 
any  time  insufficient  for  the  support  and  maintenance  of  my 
beloved  wife,  then  my  said  executors  are  hereby  authorized 
to  appropriate  from  said  contingent  fund,  if  any  there  be, 
moneys  at  their  discretion  for  her  support.  10.  It  is  my  will 
and  desire  that  my  said  executors  shall  have  full  power  and 
authority  to  expend  money  out  of  my  estate  at  their  discre- 
tion to  pay  for  my  burial  expenses,  and  to  build  a  tomb  and 
monument  over  my  grave,  if  they  think  proper." 

The  bill  sets  out  these  provisions  of  the  will,  and  avers 
that  the  personal  property  of  the  estate  did  not  equal  the 
debts  proven  against  it  by  some  $8,000  ;  that  the  executors 
had  paid  the  debts  of  the  estate,  except  one  debt  of  about 
$5,000 ;  built  the  tomb  and  monument  over  the  grave  of  the 
testator,  paid  the  funeral  expenses,  and  for  about  three 
years  after  the  death  of  testator,  had  supported  the  widow 
and  the  daughter  out  of  the  income  ot  the  property  ;  that 
there  was  a  recovery  on  the  cotton  claim  mentioned  in  the 
6th  item  of  the  will ;  that  the  executors  were  advised  that 
the  amount  thus  recovered  was  a  fund  specifically  bequeathed 
for  the  payment  of  certain  legacies  mentioned  in  the  will  ; 
that  the  true  construction  of  the  will  was  that  this  fund  did 
not  constitute  a  part  of  the  general  assets  of  the  estate,  and 
that  it  was  their  duty  to  pay  the  same  to  the  specific  lega- 

YOL.   LiXVII, 


1S80.]  OF  ALABAMA.  151 

[Maybary  et  al.  v.  Grady  et  al.] 

tees,  and  that  they  had  accordingly  done  so ;  that  there  re- 
mained outstanding  a  debt  of  about  $5,000,  which  they  were 
not  in  funds  to  pay;  that  they  derived  a  large  income  from 
the  realty  for  some  time  after  the  testator's  death,  but  from 
circumstances  beyond  their  control,  and  from  shrinkage  in 
the  value  of  the  property,  the  income  had  decreased  so  much 
from  year  to  year,  until,  at  the  time  of  the  filing  of  the  bill, 
it  was  wholly  iDsufficient  to  pay  the  taxes  and  insurance  on 
the  property  and  keep  it  in  repair  ;  that  they  were  for  this 
reason  unable  to  support  the  testator's  daughter  and  execute 
the  trusts  of  the  will. 

The  bill  prays  that  the  estate  may  be  removed  into  the 
Court  of  Chancery  and  there  administered;  that  the  will  may 
be  construed,  and  that  the  court  will  instruct  the  complain- 
ants as  to  the  execution  of  the  trusts  imposed  on  them  by  its 
provisions ;  that  the  real  estate  be  charged  with  the  payment 
of  the  debts,  and  a  sale  thereof  be  authorized  to  pay  the 
debts  and  support  the  testator's  daughter.  Testator's  widow, 
his  infant  daughter,  "The  Catholic  Male  and  Female  Char- 
itable Society  of  Mobile,"  and  the  persons  holding  the  debt 
against  the  estate,  viz :  McGill  and  McDonnell,  were  made 
parties  defendant  to  the  bill.  From  the  answer  of  McGill 
and  McDonnell,  it  appears  that  Leach,  Forwood  and  Harri- 
son recovered  a  judgment  against  appellants  as  executors  of 
the  estate  of  D.  O.  Grady,  who  then  appealed  to  the  Su- 
preme Court  and  gave  a  supersedeas  bond  in  the  usual  form, 
which  was  signed  by  said  McGill  and  McDonnell  as  sureties. 
The  judgment  was  affirmed  by  the  Supreme  Court,  and  the 
sureties  paid  the  amount,  being  about  $5,200.  Carrie  Grady, 
by  her  guardian  a  I  litem,  demurred  to  so  much  of  the  bill  as 
sought  to  charge  the  real  estate  left  by  the  testator  with  the 
payment  of  debts,  because  it  appeared  by  the  bill  that  there 
was  not,  and  had  not  been,  any  deficiency  of  personal  assets, 
and  the  testator  did  not  charge  his  realty  with  the  payment 
of  debts.  The  Chancellor  sustained  the  demurrer  and  dis- 
missed the  bill,  and  his  decree  is  assigned  as  error. 

Anderson  &  Bond,  and  Heney  St.  Paul,  for  appellants. 
The  whole  property  of  a  decedent  is  charged  with  the  pay- 
ment of  his  debts. — Code,  §  2429.  Lands  may  be  sold  by  ex- 
ecutors to  pay  debts,  if  the  personal  property  is  insufficient. 
Code,  §  2i47.  If  the  executor,  who  is  the  proper  party  to  do 
so,  can  not  proceed  with  the  matter  in  the  Probate  Court,  he 
may  invoke  the  aid  of  a  court  of  equity,  which  will  examine, 
the  trusts  of  the  will,  and  mould  the  proceedings  so  as  to 
save  the  rights  of  creditors,  and  yet  disturb  as  little  as  pes- 
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sible  the  testator's  distribution  of  his  property.  The  court 
should  charge  the  unpaid  debts  on  the  lands,  unless  the  pro- 
ceeds of  the  cotton  claim  are  taken  as  part  of  the  personal 
assets,  and  the  whole  tenor  of  the  will  shows  that  the  spe- 
cific legacies  were  not  chargeable  with  the  debts.  It  was 
regarded  as  a  distinct  fund,  all  of  which  was  intended  to  be, 
and  was,  absorbed  in  their  payment.  The  general  rule  for 
marshaling  assets  is  :  1.  The  personal  estate,  excepting  spe- 
cific bequests,  or  such  of  it  as  is  exempted  from  the  payment 
of  debts.  '2.  The  real  estate  which  is  appropriated  in  the 
will  as  a  fund  for  their  payment.  3.  The  descended  estate, 
whether  the  testator  was  seized  of  it  when  the  will  was  made, 
or  acquired  it  afterwards.  4.  The  rents  and  profits  of  it,  re- 
ceived by  the  heir  after  the  testator's  death — and  5.  The 
lands  specifically  devised,  although  they  may  be  generally 
charged  with  the  payment  of  debts,  but  not  specially  appro- 
priated for  that  purpose.  And  this  rule  is  executed  by  a  de- 
cree in  chancery,  according  to  the  rights  of  the  parties 
respectively  interested. — Adams'  Equity,  263  ;  Hays  v.  Jack- 
son, 5  Mass.  151 ;  Donne  v.  Leiois,  2  Brown's  Cas.  in  Chy. 
257 ;  Davis  v.  Topp,  2  Brown's  Cas.  in  Chy.  259 

The  disposition  made  by  the  testator  of  the  cotton  money 
is  in  specific  legacies,  to  be  paid  only  out  of  that  particular 
fund,  and  was  a  specific  disposition  of  that  fund. — Myers  v. 
Myers,  33  Ala.  87;  Lightfoot  v.  Lightfoot,  27  Ala.  351 ;  Carter 
V.  Balfour,  19  Ala.  814 ;  Pearson  v.  Darrington,  18  Ala.  348. 
A  bequest  of  money  to  be  recovered  in  a  particular  suit  is  a 
specific  bequest. — 11  G.  &  J.  185  ;  Stout  v.  Hart,  7  N.  J.  L.; 
Wallace  v.  Wallace,  23  N.  H.  149.  '  The  devise  made  in  the 
5th  item  of  the  will  is  strictly  of  a  residuary  character,  and, 
as  the  land  would  have  descended  to  the  daughter  without 
any  reference  to  the  will,  the  executors  only  performed  the 
duties  of  guardians.  Land  descended  is  liable  to  pay  debts 
before  assets  specifically  bequeathed,  and  it  must  be  first  sold 
before  specific  legacies  can  be  called  in. —  Carter  v.  Balfour ^ 
supra  ;  Hays  v.  Jackson,  5  Mass.  151 ;  3  P.  Wms.  353 ;  Har- 
ris V.  Ingeloiv,  lb.  96 ;  Chase  v.  Lockerman,  11  G.  <fe  J.  185 ; 
3  Paige  402  ;  2  Dev.  Eq.  173  ;  Adams'  Eq.  263.  Even  ordi- 
nary legacies  are  chargeable  on  lands,  which  pass  under  a 
general  residuary  clause,  because  the  "residue"  must  mean 
what  remains  after  satisfying  previous  express  gifts. — L/eivis 
V.  Darling,  16  How.  1 ;  2  Binn.  525  ;  6  lb,  395 ;  1  Pa.  St.  96 ; 
23  N.  H.  149. 

B.  P.  Deshon,  for  appellee.     (No  brief  on  file). 
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STONE,  J. — The  argument  pressed  upon  us  by  appellants 
rests  mainly  on  the  assumption  that  Grady,  by  his  will,  spe- 
cifically disposed  of  the  fund  to  be  realized  on  the  cotton 
claim,  while  the  disposition  of  his  lauds  for  his  daughter 
rests  on  a  clause  which  is,  in  its  nature,  residuary.  We  can 
not  assent  to  this  interpretation.  There  can  be  no  question 
that  the  bequest,  contingent  on  the  success  of  the  cotton 
claim  referred  to,  is  specific,  so  far  as  it  proposes  to  give  of 
that  fund  to  his  wife,  to  the  completion  of  the  cathedral,  and 
the  pecuniary  legacies  to  his  brothers  and  sisters.  These 
legacies  are  made  to  depend  expressly  on  the  successful  is- 
sue of  that  claim,  and  are  payable  only  out  of  the  money 
thereon  to  be  reahzed.  If  that  suit  was  unsuccessful,  the 
legacies  failed.  There  are  specific  legacies,  in  contradistinc- 
tion to  general  pecuniary  legacies,  which  are  payable  out  of 
general  assets,  and  are  to  be  abated  in  case  of  a  general  de- 
ficiency ;  and,  to  demonstrative  legacies,  which  are  bequests 
of  specified  sums  of  money,  with  superadded  direction  to 
pay  them  out  of  a  particular  fund.  In  the  latter  case,  if  the 
designated  fund  fail,  the  legacy  will  be  payable  out  of  the 
general  assets  not  specifically  bequeathed,  or,  out  of  the  fund 
covered  by  residuary  bequests.  In  this  case,  if  the  fund 
failed,  the  legacies  were  never  to  take  effect. — Lightfoot  v. 
Lightfoot,  27  Ala.  351 ;  Myers  v.  3Iyers,  33  Ala.  85  ;  2  Lomax 
on  Ex'rs.  (33)  69,  et  seq  ;  1  Eop.  on  Leg.  'z.01,  et  seq  :  lb.  191  ; 
JVaUace  v.  Wallace,  23  N.  H.  149. 

We  hold,  also,  that  there  is  an  express  devise  of  the  real 
estate  to  testator's  daughter,  and  that  she  does  not  take  as  a 
mere  residuary  legatee  would  take. —  Wallace  v.  Wallace,  supra; 
Lead.  Ca.  in  Eq.  Vol.  2,  pt.  1,  323  et  seq. 

In  addition  to  the  legal  intendment,  Mr,  Grady's  will 
makes  the  payment  of  his  debts  a  special  charge  ©u  his  per- 
sonal property.  Its  language  is  :  'After  the  payment  of  all 
my  just  debts  and  funeral  charges  and  expenses,  I  give  and 
bequeath  unto  my  beloved  wife,  Agnes  M.  Grady,  one-half  of 
my  entire  personal  property,"  <fec.  With  the  exception  of  the 
cotton  claim,  then  of  contingent  value,  the  will  makes  no 
disposition  of  the  personal  property  and  effects,  save  of  that 
which  should  remain  after  the  payment  of  testator's  debts. 
The  will  then  specially  devises  and  bequeaths  to  his  wife  and 
daughter,  his  entire  real  estate,  and  the  residuum  of  th*e  per- 
sonalty, except  the  cotton  claim.  Testator,  then,  in  specific 
legacies,  gave  to  his  wife,  of  the  fund  to  be  realized  on  the 
cotton  claim,  one-half — and  of  the  residue  he  made  such  dis- 
position to  his  brothers  and  sisters,  and  towards  the  comple- 
tion of  the   cathedral,  in  Mobile,  as  that  the  collective    be- 
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quests  from  this  fund  amounted  to  forty-five  thousand  dollars. 
The  bill  fails  to  show  the  amount  realized  on  the  cotton  claim, 
but  contents  itself  with  the  following  general  averment : 
"  Your  orators  show  unto  jour  honor  that  said  cotton  claim 
was  finally  decided  in  favor  of  said  executors,  and  that  your 
orators  as  executors  complied  with  the  terms  and  directions 
of  said  will  as  to  the  disposition  of  said  fund,  as  specifically 
and  specially  directed  by  the  testator,  and  thereby  said  fund 
was  exhausted,  and  none  of  it  now  remains  in  their  hands." 
This  averment  is  objectionably  general  and  indefinite.  The 
bequests  out  of  this  fund,  as  we  have  shown,  are  specific, 
and  they  are  to  be  paid  out  of  the  net  proceeds  of  the  cot- 
ton claim.  If  the  net  proceeds  amount  to  fifty  thousand 
dollars,  then  one-half,  $25,000,  to  Mrs.  Grady,  $10,000  to  the 
cathedral,  and  $10,000  to  the  brothers  and  sisters,  will  ag- 
gregate forty-five  thousand  dollars — and  this  leaves  five 
thousand  dollars  for  the  daughter.  If  the  net  sum  realized 
exceeded  fifty  thousand  dollars,  then  the  residue  for  the 
daughter  would  be  increased. 

In  the  9th  item  of  the  will  is  this  clause  :  "  And  in  case  the 
one-third  of  the  net  amount  of  the  annual  rents,  issues  and 
profits  arising  from  my  estate  shall,  in  the  opinion  of  my 
said  executors,  be  at  any  time  insufficient  for  the  support  and 
maintenance  of  my  said  beloved  wife,  then  my  said  executors 
are  hereby  authorized  to  appropriate  from  said  contingent 
fund,  if  any  there  be,  moneys  at  their  discretion  for  her  sup- 
port." Possibly  the  surplus,  if  any,  of  the  cotton  claim,  was 
expended  in  this  way.  The  construction  placed  on  the  will 
by  the  executors  and  their  counsel  would  have  justified  such 
expenditure,  and  would  autl^orize  the  averment  in  the  bill, 
that  the  money  realized  on  the  cotton  claim,  was  disposed  of 
"  as  specifically  and  specially  directed  by  the  testator."  The 
bill  should  have  set  forth,  with  particularity,  the  sum  realized 
on  the  cotton  claim,  and  how  it  was  expended.  This,  for 
reasons  to  be  hereafter  shown. 

Many  provisions  in  the  will  of  Mr.  Grady  furnish  unmis- 
takable evidence  that  he  considered  his  personal  estate,  in- 
dependent of  the  cotton  claim,  amply  sufficient  to  pay  his 
debts,  and  leave  a  surplus.  He  bequeathed  oue-half  of  his 
personal  property,  after  the  payment  of  his  debts,  to  his 
wife,  and  the  other  half  to  his  daughter.  He  gave  to  his 
executors  power  and  authority  to  expend  money  out  of  his 
estate  at  their  discretion,  to  pay  his  burial  expenses,  and  to 
build  a  tomb  and  monument  over  his  grave.  The  question 
will  doubtless  arise,  and  should  be  decided,  what  did  the  tes- 
tator mean  by  the  words,  "  my  estate,"  in  the  10th  item  of 
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his  will.  It  is  from  this  source  he  directs  his  executors,  at 
their  discretion,  to  pay  for  his  burial,  and  for  a  tomb  and 
monument.  In  the  fifth  item,  testator  bequeathes  and 
devises  to  his  executors  the  remaining  half  of  his  per- 
sonal estate,  and  all  his  real  estate,  in  trust,  first,  to 
pay  to  his  wife  annually  one-third  of  the  net  rents  of  the 
realty,  "provided  she  receive  the  same  in  lieu  of  her  dower 
in  and  to  said  lauds  and  premises."  He  then  adds  :  "  and 
to  take  and  hold  all  the  balance  of  my  estate  of  any  and  every 
k'ind  or  nature  whatsoever,"  except  the  half  of  his  personal 
property  given  to  his  wife,  and  except  the  contingent  legacies 
out  of  the  cotton  claim,  "  to  hold  said  estate  both  real  and 
personal,  and  manage  and  control  the  same,  until  my  be- 
loved daughter,  Carrie  Grady,  shall  reach  the  age  of  twenty- 
one  years,  when  all  said  property  as  aforesaid,  except  that 
portion  devised  to  my  beloved  wife,  and  the  contingent  lega- 
cies hereinafter  named,  together  with  all  that  shall  remain 
of  the  contingent  fund  hereinafter  named,  shall  be,  by  my 
said  executors,  delivered  over  to  my  said  daughter,  Carrie 
Grady — my  said  executors  retaining,  from  year  to  year,  rea- 
sonable and  proper  sums  of  money,  as  compensation  for  their 
trouble  and  expense  as  such  executors."  In  the  7th  item  is 
this  language  :  "It  is  my  will  and  desire  that  my  said  execu- 
tors shall,  from  time  to  time,  appropriate  moneys  out  of  the 
estate,  at  their  discretion,  for  the  support,  maintenance  and 
education  of  my  said  daughter,  Carrie  M.  Grady."  In  the 
8th  item,  testator  speaks  of  all  the  lands  as  "  my  real  estate." 
We  think  testator,  by  the  terms  "  my  estate,"  in  the  10th 
item,  intended  to  embrace  the  property,  real  and  personal, 
given  to  his  daughter,  Carrie,  for  the  following  reasons  :  First, 
he  had  directed  that  part  of  his  estate  to  be  kept  together, 
until  Carrie  reached  the  age  of  twenty-one,  while,  as  to  the 
residue  of  his  estate,  he  gave  no  such  direction.  True,  as 
to  one-third  of  the  rents  and  income  of  the  lands  so  ordered 
to  be  kept  together,  the  remark  above  does  not  apply,  during 
the  life  of  Mrs.  Grady  ;  but  this  was  given  to  her  in  lieu  of 
dower,  over  which  he  could  exercise  no  power  of  disposition, 
testamentary  or  otherwise.  He  had  no  power  to  fasten  a 
charge  on  this  interest,  without  the  wife's  consent,  express  or 
implied.  In  the  second  place,  testator,  by  devise  and  spe- 
cific bequest,  had  disposed  of  his  entire  property,  real  and 
personal,  in  such  form  as  that  all  would  soon  pass  from  his 
executors,  save  that  to  be  kept  together  for  his  daughter. 
Third,  testator,  as  shown  above,  speaks  of  the  provision 
made  for  his  daughter,  as  "  the  estate,"  excluding  therefrom 
the  other  legacies  contained  in  the  will.     We  hold,  therefore, 
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that  a  discretion  was  given  to  the  executors,  to  defray  the 
expense  of  the  burial,  and  to  erect  a  suitable  tomb  and  mon- 
ument, out  of  the  income  of  the  real  estate  and  the  residue 
of  the  cotton  money,  which  were  given  to  the  daughter. 

We  have  shown  that  the  devise  of  the  real  estate,  and 
what  we  called  the  contingent  legacies,  are  all  in  their  nature 
specific.  These  comprise  all  of  the  estate,  save  what  is  in 
the  3d  item  of  the  will,  called  the  '*  entire  personal  property." 
The  bill  avers  there  is  now  no  personal  property,  and  that 
at  testator's  death,  the  debts  of  the  estate  exceeded  the, val- 
ue of  said  entire  personal  property,  by  some  eight  thousand 
dollars.  One  object  of  the  bill  is  to  fasten  a  charge  on  the 
lands  devised  to  the  daughter,  for  the  alleged  deficiency. 
The  daughter  is  still  an  infant  of  immature  years,  and  it  is 
contended  for  her  that  the  money  bequests,  product  of  the 
cotton  claim,  must  be  first  exhausted,  before  lands  devised 
can  be  made  subject. 

In  this,  as  in  most  of  the  States  composing  the  Union, 
lands  as  well  as  personal  property  are  charged  with  the  pay- 
ment of  decedent's  debts.  Such  is  the  law  of  England  now  ; 
but  here,  as  well  as  there,  in  the  absence  of  testamentary 
direction,  personal  property  is  the  fund  primarily  chargea- 
ble with  the  payment  of  debts.  In  the  multiform  conditions 
in  which  estates  are  left,  sometimes  b}'  the  caprice,  but  more 
frequently  by  the  oversight,  if  not  ignorance  of  testators,  the 
question  of  priority  of  liability  between  claimants  under 
wills,  in  different  right,  has  been  many  times  before  the 
courts.  Some  of  the  rules  declared  are  so  remarkable,  and 
so  clearly  right,  that  we  find  no  contrariety  of  opinion  upon 
them.  Upon  others,  courts  of  the  highest  character,  and  the 
same  court  at  different  times  have  differed.  In  Livingston  v. 
Neiuhirk,  3  Johns  Ch.  312,  the  question  of  primary  liability 
arose  between  lands  descended  and  lands  devised.  The  opin- 
ion of  the  chancellor  went  no  farther  than  the  wants  of  the 
case.  He  consequently  stated  the  order  of  marshaling  to 
that  extent  only.  He  said  :  "  The  order  of  marshaling  as- 
sets towards  payment  of  debts,  is  to  apply — I.  The  personal 
estate  ;  2.  Lands  descended  ;  3.  Lands  devised."  In  Donne 
V.  Leicis,  2  Bro.  C.  C.  257,  Lord  Thurlow  stated  his  idea  of  the 
order  in  which  assets  were  to  be  applied  to  be — 1.  The  gen- 
eral personal  estate  ;  2.  Ordinarily  speaking,  estates  devised 
for  the  payment  of  debts  ;  3.  Estates  descended  ;  4.  Estates 
specifically  devised,  even  though  charged  generally  with  the 
payment  of  debts.  In  2  Lomax  on  Ex'rs.  (255)  426,  the  rule 
is  stated  as  follows  :  1.  Personal  estate  not  specifically  be- 
queathed, or  exempted  expressly,  or  by  plain  implication, 
Vol.  Lxvn. 
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from  the  payment  of  debts  ;   2.   Lands  expressly  devised  for, 
(not  merely  charged   with),  the  payment  of  debts ;   3.    De- 
scended  estates ;   4.   Lands   charged    with   the  payment  of 
debts.     In  Story  Eq.  Ju.  §  577,  the  rule   is   stated   substan- 
tially in  the  language  of  Lord  Thurlow,  and  is  confined  to  four 
classes.     So  Chancellor  Kent  adopts  the  same  classification 
in  his  Commentaries,  Vol.  4,  marg.  p.  421.     In  Hays  v.  Jackson, 
6  Mass,  147,  decided  in  1809,  Parsons,  C.  J.,  stated  the  rule 
in   equity,   for  marshaling  assets,  to  be   settled  as   follows  : 
"1.    The  personal  estate,  excepting  specific  bequests,  or  such 
of  it  as  is   exempted   from  the  payment  of  debts  ;    2.  The 
real  estate  which  is  appropriated  in  the  will  as  a  fund  for  the 
payment ;    3.    The   descended   estate,  whether  the  testator 
was   seized   of  it   when    the   will  was  made,  or  it  was  after- 
wards acquired  ;    4.    The  rents  and  profits  of  it,  received  by 
the  heir  after  the   testator*'s  death  ;  5.  The  lands  specifically 
devised,  although  they  may  be  generally  charged  with  the  pay- 
ment of  the  debts,  but  not  specially  appropriated  for  that 
purpose."     It  will  be  observed  that,  although  all  the  several 
statements    above  are  in  the  main    harmonious,  neither  of 
them  covers  the  whole  possible  ground.     Suppose  the  case 
of  a  devise  of  real  estate,  aud  a  bequest  of  personal  property, 
each    expressly  subject  to  the  payment  of   debts,  without 
direction  or  intimation  as  to  which  species  of  property  shall 
be  first  made  liable,  and  the  debts  exhaust  only  a  part  of  such 
devised  and  bequeathed  property.     Shall  the  personal  prop- 
erty be  first  taken,  or  shall  the  burden  fall  alike,  and  pro 
rata,  upon  each  species  of  property  ?     Or,  suppose  the  more 
common  case,  which  we  have    shown  is  tl)e  case  in  hand, 
where  the  testator  devises  his  lands,  in  terms  which  are  in 
substance  specific,  aud  bequeathes  his  personal  property  in 
specific  legacies,  leaving  an  insufficiency  of  property,  not  thus 
devised  and  bequeathed,  for  the  payment  of  his  debts,   are 
there  any  priorities  of  liabilitiy  as  between  the  real  and  per- 
sonal property  thus  disposed  of  by  the  will?     These  are  pos- 
sible categories,  which  are  not  provided  for  in  any   of  the 
rules  stated  above.     We  confine  what  we  have  to  say  to  the 
last  of  the  supposed  cases.     We  cannot  arrive  at  the  inten- 
tion of  the  testator,   for    evidently  he  intended,  alike   and 
equally,  that  the  devise  and  bequests  should  have  full  efi'ect. 
As  said  by  Justice  Gibson  in  Shaw  v.  McCaineron,  11  Serg. 
&  R.  252,    "  It  is  probable  the  matter  never  was  the  subject 
of  his  thoughts,  and  we  are  compelled  to  look  for  an  inten- 
tion where  none  in  fact  exists."     Manifestly  Mr.  Grady  had 
the  conviction  that  what  he,  in  the  third  item  of  his  will,  des- 
ignates as  his  "  entire  personal   property,"   would  pay  his 
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debts  and  funeral  expenses,  and  leave  a  surplus,  which  he 
bequeathed  in  equal  parts  to  his  wife  and  daughter.  If  he 
had  not  been  so  convinced,  the  care  and  skill  with  which  his 
will  is  prepared,  give  assurance  that  he  would  have  made 
other  provision  to  meet  the  deficiency.  The  law,  common 
and  statute,  makes  the  personal  property  the  primary  fund 
for  the  payment  of  debts,  unless  such  personal  property  is 
disposed  of  in  specific  legacies,  or  the  will  expressly  charges 
the  debts  on  the  realty  in  the  first  instance.  Hence,  when 
the  will  does  not  specifically  bequeath  the  personalty,  and 
does  not  charge  the  realty  in  exoneration  of  the  personalty, 
the  presumption  arises  that  the  testator  intended  the  person- 
9,lty  should  be  first  applied  to  the  payment  of  his  debts.  All 
men  are  conclusively  presumed  to  know  the  law,  and  testa- 
tors are  no  exception  to  the  rule.  When,  however,  as  is 
claimed  in  this  case,  the  debts  exceed  the  value  of  testator's 
entire  property  not  disposed  of  by  specific  devises  and  be- 
quests, no  such  presumption  can  arise.  As  said  by  Gibson, 
J.,  "  the  matter  never  was  the  subject  of  his  thoughts."  In 
this  case,  it  never  entered  into  testator's  mind  that  his  per- 
sonal property  mentioned  in  the  third  item",  was  not  amply 
sufficient  to  pay  his  debts  and  funeral  expenses,  and,  of  conse- 
quence, he  had  no  intention  whatever  as  to  the  fund  or  source 
from  which  to  provide  for  the  balance  of  his  debts.  We  can 
not  suppose  he  intended  to  provide  against  an  event,  which, 
if  he  thought  on  the  subject,  appeared  to  him  impossible. 
Prudent  men  may  provide  for  events,  within  the  range  of  pos- 
sibility. It  would  be  unsafe  to  travel  beyond  this,  in  search 
of  an  imaginarv  intention. 

In  2  Jarman  on  Wills,  Perkins'  ed.  (546-7),  391-2,the  rule 
of  marshaling  assets  for  the  payment  of  debts  is  thus  stated: 
"1st.  The  general  personal  estate,  not  expressly  or  by  impli- 
cation exempted.  2nd.  Lands  expressly  devised  to  pay 
debts,  whether  the  inheritance,  or  a  term  carved  out  of  it,  be 
so  limited.  3rd.  Estates  which  descend  to  the  heir,  whether 
acquired  before,  or  after  the  making  of  the  will.  4th.  Devised 
or  bequeathed  property,  real  or  personal,  which  is  charged 
with  debts  and  those  specifically  disposed  of,  subject  to  such 
charge.  5th.  General  pecuniary  legacies /9rora^a.  6th.  Spe- 
cific legacies  pro  raia.  7th.  Ileal  estate  devised."  It  will  be 
seen  that  in  the  4th  class,  no  discrimination  is  made  between 
devised  real  property,  and  bequeathed  personal  property, 
while  in  the  6th  and  7th  classes,  specific  legacies  are  first 
made  liable,  before  lands  devised  can  be  subjected.  What 
are  included  in  Mr.  Jarman's  6th,  and  7th  classes,  are  alone 
involved  in  this  suit ;  for  we  are  dealing  alone  with  devised 
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lands  and  specific  legacies.  There  are  many  highly  respect- 
able authorities  which  uphold  Mr.  Jarman's  distinction. 
Perhaps  a  majority  of  the  older  American  cases  point  that 
way.  The  rule  is  so  stated  in  Hoover  v.  H>,over,  5  Barr.  351, 
although  it  was  dictum,  so  far  as  it  affects  this  case.  So,  what 
Lee,  J.,  said  on  this  point  in  Elliott  v.  Carter,  9  Grat.  541,  is 
dictum.  The  following  authorities  favor  this  view  :  Rogers  v. 
Rogers,  1  Paige,  188 ;  Shreve  v.  Shreve,  2  Stockt.  Ch.  385 ; 
Worley  v.  Worley,  1  Bailey  Eq.  397  ;  Cornwall  v.  Cornwall, 
12  Simons,  298. 

Adams,  in  his  work  on  Equity,  (263)  590,  groups  the  scale 
of  liability  for  debts  into  six  classes,  his  6th  being  :  "Per- 
sonal and  real  estate  specifically  given,  and  not  charged  with 
debts."  On  page  (265)  597,  this  author  says  :  "In  regard  to 
assets  of  the  fourth  and  sixth  classes,  where  both  personal 
and  real  estate  are  included,  a  question  has  arisen,  whether 
the  personal  and  real  estate  should  contribute  pro  rata,  or 
whether  the  personalty  is  first  liable.  It  has  been  deter- 
mined that  in  botli  cases  there  is  a  liability  pro  rata,  and  that 
accordingly  if  laud  be  devised,  and  a  testator  die  indebted 
by  bond,  a  specific  legatee  may  compel  the  devisee  to  con- 
tribute." This  doctrine  meets  the  approbation  of  Mr.  Roper 
in  his  work  on  Legacies,  vol.  1,  p.  358,  et  seq.  Long  v.  Short, 
1  P.  Wms.  ^03,  is  the  leading  authority  on  this  question.  It 
was  decided  by  Cowper,  Lord  Chancellor,  in  1717.  The  ques- 
tion was  between  a  devisee  of  lands  held  in  fee,  the  donee  of 
a  leasehold  estate,  held  for  a  term  of  years,  and  the  legatee 
of  an  annuity  to  be  paid  out  of  the  leasehold  estate.  There 
was  a  deficiency  of  assets  to  pay  the  specialty  debts,  and  the 
bill  was  filed  by  the  executor,  who  was  the  heir,  to  marshal 
the  assets,  and  to  have  it  determined  whether  the  said  debts 
should  be  charged  on  the  real  or  leasehold  estate.  The  Lord 
Chancellor  decreed  :  1st.  That  a  devise  of  a  rent  charge  out 
of  a  term,  is  as  much  a  specific  devise,  as  if  it  had  been  of 
the  term  itself.  2nd.  That  the  devise  of  a  term  for  years  is 
as  much  a  specific  devise,  as  a  devise  of  lands  in  fee.  Where- 
fore, each  being  equally  specific  devises,  it  would,  in  this 
case,  be  an  equal  disappointment  of  the  testator's  intent,  to 
defeat  either,  by  subjecting  it  to  the  testator's  debts.  *  * 
So  that,  to  prevent  the  disappointment  of  the  testator's 
intent,  the  court  thought  it  reasonable  that  the  devisee  of  the 
fee  simple  estate,  and  the  devisees  of  the  lease  and  annuity, 
should  each  contribute  to  the  debts  by  specialty,  in  propor- 
tion to  the  value  of  the  respective  premises. 

Tombs  V.  Rocli,  2  Coll.  490,  came  before  that  able  equity 
lawyer,  Sir  Knight  Bruce,  Vice-Chancellor.     In  an  argument 
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that  is  certainly  able,  we  may  say  exhaustive,  he  ruled  that 
in  case  of  specific  legatees  and  devisees,  where  there  is  a 
deficiency  of  other  assets  to  pay  debts,  the  two  classes  must 
contribute  ratably.  That  opinion,  in  its  clearness  and  force, 
is  a  model  of  judicial  writing,  and  may  be  consulted  with 
profit  by  any  inquirer  after  truth.  One  expression  we  can 
not  forbear  to  copy.  He  said  :  "I  consider  it  to  be  perfectly 
correct  in  principle  to  say,  that  every  will  ought  to  be  read 
as  in  effect  embodying  a  declaration  by  the  testator,  that  the 
payment  of  his  debts  shall  be  as  far  as  possible  so  arranged, 
as  not  to  disappoint  any  of  the  gifts  made  by  it,  unless  the 
instrument  discloses  a  different  intention."  In  Silk  v.  Prime, 
2  Coll.  509,  after  disposing  of  all  assets  on  which  a  prior 
liability  rested  for  the  payment  of  debts,  the  court  declared, 
in  case  the  same  shall  prove  insufficient,  "such  deficiency  is 
to  be  made  good  out  of  the  said  testator's  personal  estate 
specifically  bequeathed,  and  the  real  estate  at  Outuewton, 
devised  by  his  will  to  Sarah  Thompson,  his  mother,  in  fee ; 
and  the  said  estates  are  to  contribute  in  proportion  to  such 
deficiency." 

Young  v.  Hassard,  1  Jones  &  LaTouche,  466,  came  before 
Sir  Edward  Sugden  when  he  was  Lord  Chancellor.  It  was 
urged  before  him  that  Cornioall  v.  Cornwall,  supra,  had  over- 
ruled Long  V.  Short.  He  said  :  "I  confess  I  was  surprised  by 
the  statement  that  Long  v.  Short  had  been  overruled.  I  have 
always  considered  it  as  a  binding  authority  ;  have  ad\dsed  on 
the  strength  of  it  ;  cited  it,  and  seen  it  acted  upon ;  and  I 
think  it  to  be  regretted,  that  that  which  has  for  so  many 
years  been  considered  as  a  settled  rule  of  law,  should  be  now 
disturbed.  I  have  a  very  great  respect  for  the  learned  judge 
[Sir  Lancelot  Shadwell.V-C]  by  whom  the  case  of  Cormvall 
V.  Cormvall  was  decided  ;  but  I  can  not  sa}'  that  I  have  any 
doubt  that  Long  v.  Short  is  still  a  binding  authority.  The 
decision  in  that  case  depended  on  this,  that,  at  law,  all  the 
funds  were  liable  to  the  debt ;  and  the  question  was,  what 
was  the  intention  of  the  testator  ?  The  devise  of  the  lauds 
and  of  the  chattels  real,  and  of  the  annuity,  being  specific, 
Lord  Cowper  referred  to  the  statute  of  fraudulent  devises, 
and  said  that  that  statute  made  real  estate  in  the  hands  of 
the  devisee,  liable  to  the  payment  of  the  specialty  debt ;  and, 
therefore,  finding  that  all  the  funds  were  liable — for  this 
court  does  not  pretend  to  make  a  fund  liable  to  the  payment 
of  a  demand,  to  which  it  was  not  liable  before ;  it  never 
creates  a  liability,  but  only,  by  marshaling  funds,  prevents  a 
creditor  from  disappointing  the  intention  of  the  testator — and 
finding  that  it  was  the  clear  intention  of  the  testator' to  give 
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the  chattel  interest  to  the  legatee,  just  as  he  had  given  the 
real  estate  to  the  devisee,  he  was  of  opinion  that  they  ought 
to  hear  the  burden  ratably ;  and  that,  in  that  manner,  the 
intention  of  the  testator  would  be  effectuated.  *  *  I  see 
nothing  to  impeach  the  decision  in  Long  v.  Short ;  and  if  I 
were  now  called  on  to  decide  the  question,  I  should  feel  my- 
self bound  to  support  the  authority  of  that  case." 

In  Armstrong's  appeal,  Sbarswood,  J.,  said  :  "It  was  set- 
tled in  England  by  Long  v.  Short,  that  specific  devises  of  land 
and  specific  bequests  of  personalty,  must  abate  ratablj'  in 
case  of  a  deficiency  of  assets  for  the  payment  of  the  l3ond 
debts  of  the  testator,  because  both  lauds  and  chattels  were 
liable  in  law  for  those  debts  ;  and  it  was  equally  the  intention 
of  the  testator,  that  the  legatee  should  have  the  chattel,  and 
the  devisee  the  land.  In  this  State,  where  lands  have  always 
been  assets  for  the  payment  of  debts  by  simple  contract,  as 
well  as  by  specialty,  the  rule  is  general — that  whenever  there 
is  a  deficiency  of  assets  to  pay  both  debts  and  legacies,  spe- 
cific devisees  and  specific  legatees  shall  contribute  propor- 
tionably."— 63  Penn.  St.  312  ;  HollowelVs  Estate,  23  Penn.  St. 
223  ;  Heusman  v.  Fryer,  3  Ch.  App.  Cas.  L.  R.  420  ;  Brunfs 
Will,  40  Mo.  266  ;  Chase  v.  LooJcerman,  11  Gill  &  Johns.  185  ; 
Gervis  v.  Oervis,  14  Sim.  654.  In  Leading  Ca.  in  Eq.  ,vol. 
2,  part  1,  (notes  to  Aldrich  v.  Cooper,  8  Ves.  308),  beginning  at 
page  323  of  4th  Amer.  ed.,  is  a  full  discussion  of  this  question. 

There  are  cases  in  which  testators  blend  or  mix  realty  and 
personalty  in  the  creation  of  a  source  or  fund  for  the  pay- 
ment of  debts  and  legacies,  which  are  governed  by  their  own 
peculiar  circumstances.  They  shed  no  direct  light  on  the 
question  we  are  discussing. — Broughton  v.  James,  1  Coll.  26  ; 
Atty-Gen''l  v.  Southgate,  12  Sim.  77  ;  Boberts  v.  Walker,  1  Russ. 
&  Myl.  752  ;  Hassandever  v.  Tucker,  2  Bin.  525  ;  Whitman  v. 
Norton,  6  Bin.  395  ;  Letois  v.  Darling,  16  How.  U.  S.  1.  There 
is  nothing  in  Carter  v.  Balfour,  19  Ala.  814,  opposed  to  the 
views  expressed  above. 

We  hold  that  after  exhausting  what  testator,  in  the  3rd 
item,  calls  "my  entire  personal  property,"  if  there  remained 
any  portion  of  the  debts  of  the  estate  unprovided  for,  such 
excess  of  debts  is  a  common  and  equal  charge  upon  the  whole 
balance  of  the  estate,  real  and  personal,  less  the  third  of  the 
land  rents,  given  in  lieu  of  dower,  to  Mrs.  Grady  during  her 
lifetime. 

We  have  shown  heretofore  what  testator  intended  by  the 
terms  "my  estate,"  in  the  10th  item  of  his  will.  We  think  he 
meant  to  confer  on  his  executors  a  discretion  in  the  use  of 
what  he  had   given  to  his  daughter,  or  rather  its  income,  for 
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the  purpose  therein  expressed,  should  the  personal  property 
prove  insuflScient  for  the  purpose,  after  payiug  the  debts. 
If  this  discretionary  power  was  exercised,  and  any  portion  of 
the  income  of  the  lauds  devised  to  the  daughter  was  so  used, 
then  such  sum  must  be  excluded  from  the  computation,  in 
marshaling.  It  gives  to  the  daughter  no  right  to  contribu- 
tion from  the  legatees.  If,  however,  any  portion  of  the 
income  and  rents  derived  from  the  lands  devised  to  her,  or^ 
of  the  surplus  of  the  cotton  claim,  which  the  will  gives  to  her 
specifically — to- wit :  one-tenth  of  any  possible  recovery— has 
been  employed  and  consumed  in  the  payment  of  testator's 
debts,  to  the  extent  of  such  use  she  is  entitled  to  contribu- 
tion from  all  the  legatees  pro  rata. 

The  bill  in  the  present  case  is  filed  by  the  executors,  and 
seeks  to  charge  the  unpaid  balance  of  the  debts  on  the  lands, 
devised  to  the  daughter.  The  averments  are  not  definite 
enough  to  show  the  character  of  the  debts,  and  the  exact 
amount  of  the  original  deficiency.  There  is,  also,  a  strong, 
implication  in  the  averments  of  the  bill  that  part  of  the 
income  of  the  real  estate  devised,  and,  perhaps,  the  daugh- 
ter's share  of  the  cotton  money,  have  been  used  in  the  pay- 
ment of  debts,  or,  perhaps,  in  expenses  of  administration  ; 
and,  in  this  way,  the  alleged  original  deficiency  of  eight 
thousand  dollars  has  been  reduced  to  about  five  thousand 
dollars.  The  bill  should  correctly  set  forth  how  this  matter 
stands ;  for  in  taking  the  account,  with  a  view  to  marshal- 
ing, the  daughter  will  be  entitled  to  a  credit,  for  the  sum  of 
her  rents  and  cotton  money  so  used.  It  is  no  answer  to  this 
view,  that  the  executors  have  paid  the  pecuniary  legacies. 
They  should  have  retained  enough  to  meet  all  debts,  certain 
and  contingent ;  and  in  the  assertion  of  any  claim  to  fasten 
the  charge  of  the  unpaid  debts  on  the  lands,  they  stand  in 
no  more  favorable  light  than  if  the  entire  proceeds  of  the 
cotton  claim  remained  in  their  hands.  They  paid  it  in  their 
own  wrong,  and  must  abide  the  consequences,  if  they  have 
no  recourse  over  against  the  legatees.  Our  purpose  in  what 
we  have  said,  is  to  declare  that  if  any  part  of  the  income  of 
the  daughter's  devised  estate,  or,  of  her  share  of  the  cotton 
money,  has  been  expended  in  paying  debts,  or  expenses  of 
administration,  such  sums  must  be  brought  into  the  account 
in  any  process  of  marshaling,  and  she  allowed  a  credit 
therefor. 

The  present  bill,  as  we  have  seen,  is  by  the  executors  ;  and 
one  of  its  purposes  was  to  raise  a  fund  with  which  to  repay 
the  sureties  on  a  supersedeas  bond,  the  moneys  they  had  been 
required  to  pay  on  the  affirmed  judgment  of  Leach,  Harrison 
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&  Farwood,  against  the  executors  of  Grady,  58  Ala.  339- 
Those  sureties  were  the  sureties,  not  of  the  estate  of  Grady, 
but  of  his  executors.  When  they  paid  the  money,  they  paid 
it  for  the  executors,  and  not  for  the  estate,  between  which 
and  themselves,  the  execution  of  the  bond  created  no  privity. 
By  the  payment,  a  cause  of  action  at  law  accrued  to  them, 
against  the  executors,  to  recover  the  money  thus  paid  for 
them  ;  but  they  acquired  no  right  of  action  against  the 
estate.  If  the  executors  themselves  had  paid  the  money, 
they  would  have  been  entitled  to  a  credit  therefor  in  their 
executorial  accounts.  If  they  had  otherwise  disbursed, 
according  to  law,  all  personal  assets  with  which  they  were 
chargeable,  the  primary  fund  for  the  payment  of  debts,  this 
would  give  them,  the  executors,  the  right  to  proceed  against 
the  specific  legacies  and  devised  lands,  to  have  them  mar- 
shaled, and  themselves  reimbursed.  But,  in  such  proceed- 
ing, they  must  account  for  all  assets  realized,  and  for  all 
devastavits,  and  can  only  recover  for  the  balance,  as  for  an 
original  deficiency  of  assets.  A  deficiency  caused  by  their 
errors  in  distribution,  or,  by  a  want  of  diligence  and  pru- 
dence in  administration,  gives  them  no  recourse  against 
remaining  assets. — Pearson  v.  Darrington,  lltli  head-note,  32 
Ala.  227-249.  So,  there  may  be  cases  where  sureties,  who 
have  paid  money  for  executors,  as  charged  in  this  case, 
would  have  recourse  on  the  devised  and  bequeathed  property 
for  their  reimbursement  ;  but,  in  such  case,  the  proceeding 
would  be  governed  by  the  same  rules,  as  would  obtain  in  a 
similar  suit  by  executors  themselves.  They  could  only  claim 
to  be  subrogated  to  the  rights  which  their  principals,  the 
executors,  could  enforce  against  the  estate. —  VanDerveer  v. 
Ware,  at  present  term. 

According  to  the  principles  declared  above,  the  bill  in  the 
present  case  is  defective.  This  would  secure  an  affirmance 
of  the  decree  of  the  Chancellor,  but  for  a  question  presently 
to  be  noticed,  there  being  no  motion  or  offer  in  the  court 
below  to  amend  the  bill.  The  bill,  however,  prays  a  removal 
of  the  administration  into  the  Chancery  Court,  and  we  think 
that  prayer  should  have  been  granted.  There  are  trusts  to 
be  executed  which  are  of  a  very  delicate  nature,  and  the 
estate,  being  required  to  be  kept  together,  and  the  trusts 
continued  for  a  series  of  years,  we  hold  that  a  sufficient 
excuse  is  shown  by  the  executors,  why  the  removal  should  be 
made  at  their  instance. 

Reversed  and  remanded. 

Let  the  costs  of  appeal  be  divided  equally  between  appel- 
lants and  appellees. 
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Mobile  &  Montg^omery  Railway  Co.  v. 

Yeates. 

Action  on  Judgment  recovered  in  »uit  against  the  Mobile  &  Mont- 
gomery Railroad  Company. 

1,  Corporaiion  admiis  identity  of  name  by  appearing  and  phadiwj.— In  iin  ac- 
tion against  a  corporation  sued  by  the  name  of  the  Montgomery  and  Mobile 
JRailroad  Company,  an  appearance  by  attorney  and  pleadings  filed  in  the  name 
of  the  Montgomery  and  Mobile  Railway  Company  are  a  conclosive  admission, 
in  a  sobsequeut  action  on  the  judgment,  of  the  identity  of  the  two  corpora- 
tions. 

2.  Parol  emdence;  may  be  received  in  aid  of  judgment. — The  record  of  such  a 
judgment,  unaided  by  parol  evidence,  might  be  conclusive  as  to  the  identity  ot 
the  corporations  ;  but  there  is  no  error  in  receiving  parol  evidence  in  aid  of  it, 

3,  Attorney  and  client ;  what  communications  between  are  privileged. — Profes- 
sional communications  between  attorney  and  client  are  regarded  as  confiden- 
tial, and  are  protected  on  grounds  of  public  policy ;  but  the  rule  does  not 
extend  to  communications  openly  made  in  the  presence  of  third  persons,  nor 
can  the  attorney  refuse  to  disclose  by  whom  he  was  employed  in  a  judicial 
proceeding, 

4.  Argument  before  jury,  regulated  by  the  court. — If  the  defendant's  counsel 
declines  to  address  the  jury,  the  court  may  nevertheless,  in  its  discretion,  per- 
mit a  conclading  argument  by  the  plaintiff's  counsel. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  Hon.  O.  J.  Semmes. 

This  was  an  action  brought  by  J.  K.  Yeates  against  the  Mo- 
bile and  Montgomery  Raihyay  Compauy.  The  complaint 
avers,  that  a  judgment  was  recovered  against  the  appellant, 
under  the  name  of  the  Mobile  and  Montgomery  Railroaci 
Company.  The  defendant  pleaded — 1st,  nul  tiel  record  ;  and^ 
2d,  want  of  service  on  the  raihaay  company,  averring  it  to  be 
a  different  corporation  from  the  railroad  company.  On  the 
trial,  the  record  of  the  judgment  on  which  suit  was  brought 
"was  in  evidence,  and  it  appeared  that  the  suit  had  been 
brought  against  the  M.  &  M.  Railroad  Company  ;  that  the  M. 
&  M.  Raihvay  Company  had  appeared,  by  attorney,  and  filed 
pleas  in  the  case,  as  defendant  therein.  R.  Inge  Smith,  Esq., 
being  called  as  a  witness  by  the  plaintiff,  stated  that  all  he 
knew  about  the  case  was  derived  from  his  client,  while  the 
relation  of  client  and  attorney  existed,  and  he  claimed  it  as 
a  privileged  communication.  The  defendant  objected  to  Mr. 
Smith's  testifying  to  any  fact  obtained  from  his  client  in  the 
course  of  his  employment.     The  court  overruled  the  objec-' 
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tion,  and  the  defendant  excepted.  The  witness  then  testified, 
that  he  appeared  in  court  to  assist  in  defending  this  case,  but 
that  he  did  not  recollect  the  facts  in  this  particular  case  ;  that 
he  and  Mr.  Gregory  L.  Smith  were  partners,  and  were  the 
retained  attorneys  of  the  railway  company  ;  that  it  was  cus- 
tomary for  the  defendant  to  send  them  papers  in  cases,  and 
statements  of  facts  and  lists  of  witnesses ;  that  he  saw  such 
a  statement  in  the  office  in  the  Yeates  case,  soon  after  it  was 
brought,  but  he  did  not  know  how  it  came  there ;  that  they 
looked  to  the  railway  company  for  their  pay  in  the  case,  and 
the  bill  was  made  out  against  the  railway  company ;  that  he 
thought  the  bill  had  been  paid,  and  he  had  no  doubt  but  that 
he  defended  for  the  railway  company.  On  cross-examina- 
tion, the  witness  stated  that  all  the  pleadings  in  the  cause 
were  filed  by  his  partner,  G.  L.  Smith  ;  that  his  firm  were  the 
attorneys  for  the  railway  company  and  for  the  railroad  com- 
pany. Defendant  asked  the  witness  if  his  firm  did  not  de- 
fend suits  against  the  railroad  company  on  instructions  from 
the  railioay  company,  and  look  to  the  railway  company  for 
their  pay.  Plaintiff  objected  to  the  question  ;  the  court  sus- 
tained the  objection,  and  defendant  excepted.  Defendant 
then  asked  the  witness  if  his  firm  did  not  defend  the  suit  of 
Meaher  v.  The  Railroad  Company,  and  receive  pay  for  their 
services  from  the  railway  company.  Plaintiff  objected  to  the 
question,  and  the  court  sustaining  the  objection,  the  defend- 
ant excepted.  The  other  facts  in  the  case  appear  in  the 
opinion  of  the  Court. 

One  of  the  attorneys  for  the  plaintiff  opened  the  case  with 
an  argument  to  the  jury.  Then  one  of  the  attorneys  for  the 
defendant  said  he  had  a  charge  to  ask,  which  was  in  these 
words  :  "  I  charge  you  that  under  the  evidence  you  must  find 
for  the  defendant ;"  and  said  he  had  no  argument  to  make  to 
the  jury,  but  did  make  an  argument  to  the  court  in  the  pres- 
ence of  the  jury,  in  which  he  commented  on  the  evidence. 
The  other  attorney  for  the  defendant  then  addressed  the  court 
in  the  presence  of  the  jury,  and  reviewed  the  evidence.  The 
other  attorney  for  the  plaintiff,  after  having  addressed  the 
court  in  reply  to  the  arguments  for  the  defendant,  turned  to 
address  the  jury,  when  the  defendant  objected  to  his  doing 
so.  The  court  overruled  the  objection,  and  permitted  the 
argument  to  be  made,  and  defendant  excepted. 

Defendant  requested  the  court  to  charge  the  jury — 1.  That 
under  the  evidence  they  must  find  for  the  defendant.  2.  Un- 
less the  evidence  shows  that  the  railway  company  existed,  at 
the  time  the  liability  accrued,  and  the  judgment  was  rendered, 
you  must  find  for  the  defendant.     And  this  you  must  find 
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from  the  testimony.  Although  you  know  that  the  railway 
company  did  exist  at  this  time,  unless  you  derive  the  knowl- 
edge from  the  evidence  in  the  case,  you  must  find  for  the  de- 
fendant. 3.  The  plaintiff  can  not  recover  of  the  defendant 
in  this  case,  unless  the  jury  are  satisfied  from  the  evidence 
that  the  Mobile  &  Montgomery  Railway  Company  and  the 
Mobile  &  Montgomery  Bailroad  Company  were  one  and  the 
same  corporation  at  the  time  of  the  trial  of  the  original  suit 
on  which  this  is  predicated.  4.  The  plaintiff  can  not  now 
contradict  the  record,  that  he  originally  sued  the  Mobile  & 
Montgomery  Railroad  Company,  nor  set  up  that  he  did  not 
intend  to  do  what  the  record  shows  that  he  did  do. 

The  court  refused  to  give  these  charges,  and  the  defendant 
excepted  separately  and  severally  to  each  refusal.  There  was 
a  verdict  for  the  plaintiff.  The  refusal  to  give  the  charges 
asked,  and  the  rulings  of  the  court  on  the  evidence,  and  in 
allowing  plaintiff's  counsel  to  address  the  jury,  were  assign- 
ed as  error. 

G.  L.  Smith,  for  appellant. 

Sheldon  &.  McKinstry,  for  appellee. 

SOMERYILLE,  J.— In  January,  1877,  suit  was  instituted 
by  the  appellee  against  the  Mobile  &  Montgomery  Railroat^ 
Company.  Process  was  served  on  George  Nason,  as  general 
agent  for  the  said  defendant  company. 

Upon  the  trial  of  the  cause  an  appearance  was  entered, 
and  a  defense  of  the  action  was  made  by  the  appellanf,  who 
pleaded  under  the  corporate  name  and  style  of  the  Mobile  & 
Montgomery  Raihwa?/  Company.  Demurrers  were  interposed 
and  appear  upon  the  record  in  the  name  of  the  appellant, 
and  both  demurrers  and  pleas  style  the  saidraihya?/  company 
to  be  "  the  defendant "  in  the  suit.  The  evidence  shows  that 
the  attorneys,  who  defended  the  suit,  were  employed  and  paid 
by  the  M.  &  M.  'Railway  Company,  and  the  said  George  Na- 
son is  shown  to  have  held  the  same  oflBce  under  both  compa- 
nies, and  process  was  served  on  him  as  agent  in  the  present 
suit,  as  well  as  in  the  one  against  the  M.  &,  M.  Railnxwi^  Com- 
pany. There  is  no  evidence  which  tends  to  prove  that  this 
appearance  and  defense  were  made  without  unmistakable 
authority  on  the  part  of  the  counsel.  On  April  12,  1878, 
judgment  final  was  rendered  against  said  Mobile  &  Montgom- 
ery Raib'oad  Company,  upon  which  execution  issued  with  a 
return  of  "  no  property  found."  On  February  12,  1879,  this 
suit  against  appellant  was  brought  on  the  said  judgment, 
which  is  averred  in  legal  effect  to  be  a  judgment  against  the 
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appellant  ra.i\ioay  company,  and  binding  as  such  on  it.  The 
conclusiveness  of  this  judgment  is  the  main  question  raised 
by  the  rulings  of  the  court  below  on  the  evidence,  and  the 
various  charges  asked  and  refused. 

We  think  the  facts  of  this  case  work  an  estoppel  on  the  ap- 
pellant. The  pleadings,  which  substantially  aver  the  appel- 
lant to  be  the  real  and  true  defendant,  who  was  erroneously 
sued  under  another  name,  constitute  a  solemn  or  judicial  ad- 
mission of  th«  identity  of  the  two  corporate  companies,  the 
Mobile  &  Montgomery  Railroad  Co.,  and  the  Mobile  &  Mont- 
gomery Raihm?/  Co.  Such  admissions  in  judicio,  made  sol- 
emnly and  deliberately  in  the  course  of  the  regular  proceed- 
ings in  a  court  of  justice,  are  the  highest  substitutes  for  so 
many  proofs  of  fact,  and  are  binding  conclusively  on  parties 
and  privies.  Hes  judicata  inter  partes  jus  fadt.  The  ques- 
tion is  not  whether  there  is  an  actual  identity  of  parties,  but 
simply  whether  there  is  a  conclusive  admission  of  such  iden- 
tity, which  precludes  a  subsequent  denial  of  it,  or  repudia- 
tion of  its  truth.— 1  Greenl.  Ev.  §§  27,  205,  22. 

The  admission  has,  ftirthermore,  been  acted  on  by  the 
plaintiff  in  the  judgment,  who  might  otherwise  have  amended 
his  pleadings  or  dismissed  and  recommenced  his  action  as 
circumstances  required,  and  the  law  permitted.  Good  faith 
and  a  sound  public  policy  now  forbid  that  he  shall  be  preju- 
diced by  any  attempt  to  gainsay  or  deny  what  has  been  thus 
solemnly  admitted. 

The  record,  unaided  by  extrinsic  proof,  might  be  conclu- 
sive, but  there  was  no  error  in  sustaining  the  record  by  parol 
evidence.  This  is  not  a  contradiction,  but  a  verification  of 
the  record.  Even  where  the  proceedings  fail  to  set  out  or 
show  the  true  name  of  a  litigant,  the  better  doctrine  seems 
to  be  that  parol  evidence  is  admissible  to  establish  the  fact, 
that  the  parties  in  two  separate  suits  are  really,  though  not 
nominally,  the  same.  Such  seems  to  be  the  doctrine  very 
clearly  enunciated  by  this  court  in  Tarhton  v.  Johnson,  26 
Ala.  300.  So  it  has  been  held  that  the  record  of  a  judgment 
against  James  R.  is  admissible  in  an  action  against  Joseph  R., 
if  it  is  made  to  appear  that  the  latter  was  the  same  person, 
and  was  a  party  to  the  suit,  and  actually  defended  it. — Steve- 
lie  V.  Read,  2  Wash.  Cir.  Ct.  Rep.  274. 

The  law  very  properly  protects  certain  professional  com- 
munications between  attorney  and  client  as  confidential,  on 
grounds  of  public  policy.  This  does  not  apply  to  matters 
openly  communicated  or  disclosed  in  the  presence  of  third 
parties,  and  it  has  often  been  decided  that  an  attorney  may 
be  required  to  disclose  by  whom  he  is  employed  in  a  judicial 
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proceeding.  There  was  do  violation  of  professional  confi- 
dence in  the  statement  made  by  the  attorney  for  the  appel- 
lant, and  the  court  correctly  overruled  the  objection  to  it. 
Martin  v.  Anderson,  21  Geo.  301 ;  Broun  v.  Paysmi,  6  N.  H. 
443 ;  2  Best  on  Ev.  §  581,  note  (1). 

It  was  a  matter  of  discretion  with  the  lower  court  to  per- 
mit the  plaintifi^'s  counsel  to  close  the  argument  after  the 
refusal  of  the  defendant's  counsel  to  address  the  jury,  and 
such  action  is  not  revisable  on  error. 

The  charges  requested  by  appellant's  counsel  are  plainly 
incompatible  with  the  above  views,  and  were  properly  refused. 

The  other  rulings  of  the  court  on  the  admission  of  evidence 
were  error  without  injury,  if  error  at  all.  The  result  of  the 
suit,  as  affirmatively  shown  by  the  record,  could  not  possibly 
be  affected  by  them,  and  they  are  therefore  no  grounds  for 
reversal. — Lyles  v.  Clements^  49  Ala.  445  ;  Grubbs  v.  Railroady 
50  Ala.  398. 

The  judgment  of  the  City  Court  is  affirmed. 


Moses  etalv.  St.  Paul  et  al. 

Bill  in  Equity  to  Compel  Transfer  of  Stocky  and  for  an  Account. 

1.  Creditor  by  simple  contract ;  when  may  come  into  equity  to  enjmce  collection 
of  his  debt. — A  simple  contract  creditor  cannot  obtain  the  assistance  of  a  court 
of  equity  to  compel  the  payment  of  his  debt,  unless  he  has  a  lien  which  it  is 
the  province  of  that  court  to  enforce,  or  his  case  is  one  of  the  particular  clasa 
for  which  provision  is  made  by  the  statute. 

2.  Same ;  where  the  demand  is  legal,  an  equity  mud  be  shown.  — When  the  de.< 
mand  is  purely  legal,  the  creditor  mast  show,  in  addition  thereto,  some 
clear,  controlling  equity,  which  he  is  entitled  to  enforce. 

3.  Statute  of  limitation  in  suits  by  assignees  in  bankruptcy  ;  whut  are  embraced 
in. — The  provision  of  the  bankrupt  law  declaring  that  no  suit,  either  at  law 
or  in  equity,  "shall  be  maintainable  in  any  court  between  an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  interest,  touching  any  property  or 
rights  of  property,  transferable  to,  or  vested  in,  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the  cause  of  action  accrued  for  or  against 
such  assignee  (Rev.  Stat.U.  S.  §  5057),  applies  not  only  to"  suits  in  which 
the  assignee  is  the  real  and  beneficial  actor,  but  also  to  suits  upon  causes  of 
action  derived  from  him  after  the  statutory  bar  is  complete  ;  and  it  extends  to 
every  cause  of  action  existing  when  the  assignment  is  executed  to  the  assignee, 
and  the  right  and  title  to  sue  in  respect  to  which  is  derived  from  the  assign- 
ment, and  is  independent  of  the  State  statute  of  limitations. 

4.  When  fraudulent  concealment  of  jacts  will  take  case  out  of  statute. — Fraud- 
ulent concealment  of  facts  by  the  bankrupt,  until  after  the  completion  of  the 
statutory  bar,  will  take  the  case  out  of  the  operation  of  the  statute  of  limita- 
tions, as  against  him  or  persons  colluding  with  bi™,  bat  not  as  against  inno- 
cent persons  claiming  adversely  to  him, 
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Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hod.  H.  Austill. 

The  Tuscaloosa  Scientific  and  Art  Association,  a  corpora- 
tion under  the  laws  of  Alabama,  became  indebted  to  Walsh, 
Smith  &  Co.,  for  $53,992.30.  To  secure  the  payment  of  this 
sum,  the  association  hypothecated  274  shares  of  its  capital 
stock  with  Walsh,  Smith  &  Co.,  by  actual  delivery,  and 
agreed  that  50  per  cent,  of  the  net  earnings  should  be  de- 
voted to  payment  of  its  debt.  On  June  12th,  1874,  Walsh, 
Smith  &  Co.  were  adjudicated  bankrupts,  and  Barnwall  and 
Gaynor  were  appointed  assignees  of  the  bankrupt  estate. 
The  assignees,  on  June  3, 1875,  applied  for  leave  to  sell  the 
debts,  judgments,  <fec.,  due  said  firm,  and  an  order  to  that 
efi'ect  was  afterwards  granted  by  Hon.  J.  Bruce,  District 
Judge.  Walsh,  Smith  &  Co.,  failed  to  place  on  their  sched- 
ules, as  bankrupts,  and  among  their  assets,  the  shares  of 
stock  in  the  Tuscaloosa  Scientific  and  Art  Association.  On 
the  22d  of  May,  1876,  Gaynor,  who  was  one  of  the  assignees, 
learned  that  said  association  was  indebted  to  Walsh,  Smith 
&  Co.,  and  that  said  stock  had  been  hypothecated  with  them. 
On  the  20th  of  May,  1878,  Gaynor,  the  assignee  (Barnwall 
having  resigned),  sold,  transferred  and  assigned  said  stock 
and  debt  to  I.  C.  Moses,  (appellant's  intestate).  Moses  took 
possession  of  262  shares  of  said  stock,  and  requested  the 
secretary,  Henry  St.  Paul,  to  transfer  the  same  on  the  books 
of  the  corporation  in  his  name,  but  this  was  refused.  There- 
upon, said  Moses  filed  this  bill  setting  out  the  foregoing  facts, 
and  averring  that  the  act  of  the  bankrupts  in  omitting  the 
debt  due  them  from  said  association,  and  the  certificates  of 
stock  hypothecated  to  secure  the  same,  from  their  schedules, 
was  a  fraud  on  their  creditors  and  on  the  bankrupt  law  ;  that 
said  debt,  and  the  ownership  of  the  stock,  was  concealed  by 
said  bankrupts  to  prevent  their  creditors  from  having  the 
same  sold.  The  bill  prayed  that  St.  Paul,  as  secretary  of 
gaid  association,  be  compelled  to  transfer  the  said  shares  of 
stock  to  said  I.  C.  Moses ;  that  an  account  be  taken  of  the 
net  earnings  of  the  association,  and  that  his  pro  rata  share 
thereof  be  decreed  to  be  paid  to  him.  A  demurrer  was  in- 
terposed by  the  defendants,  on  the  ground — 1st.  That  more 
than  two  years  had  elapsed  since  the  cause  of  action  sought 
to  be  enforced  by  the  bill  accrued  to  the  assignees,  and  the 
facts  in  relation  thereto  were  known  to  the  assignee  more 
than  two  years  before  the  filing  of  the  bill.  2d.  Because  the 
corporation  was  not  made  a  party  defendant.  The  Chancel- 
lor sustained  the  demutrer,  and  dismissed  the  bill,  and  his 
decree  is  here  assigned  for  error,  the  appeal  therefrom  being 
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prosecuted  in  the   name  of  A.  J.  Moses,  as  administrator  of 
I.  C.  Moses'  estate.  •        _  ' 

BoYLES,  Faith  &  Cloud,  for  appellant. — The  facts  stated 
in  the  bill  which  are  material  and  well  pleaded,  are  taken  as 
true  on  demurrer. — Mitf.  and  Tyler  Eq.  PI.  30(5.  And  it  ap- 
pears therefrom  that  the  sale  of  the  stock  was  made  within 
less  than  two  years  from  the  date  of  the  discovery  of  the 
fraud.  In  Bailey,  Assignee,  v.  Glover,  21  Wall.  342,  it  is  said  : 
'*  Where  the  action  is  intended  to  obtain  redress  aj^ainst 
fraud  concealed  by  the  party,  or  which,  by  its  nature,  re- 
mains secret,  the  bar  does  not  begin  to  run  until  the  fraud  is 
discovered."  And  again,  "  when  fraud  has  been  concealed, 
or  is  of  such  a  nature  as  to  conceal  itself,  the  statute  does  not 
begin  to  run  until  the  fraud  is  discovered."  The  validity  of 
a  sale  of  property  by  an  assignee  in  bankruptcy  cannot 
be  questioned  in  a  collateral  proceeding  in  a  State  court. 
Steele  v.  Moody,  16  Nat.  Bk.  R.  2.  Where  a  pledge  remains 
in  possession  of  a  pledgee,  the  statute  of  limitations  does  not 
begin  to  run  against  the  pledgor  until  tender  of  the  debt  for 
which  the  pledge  was  given,  and  a  refusal  of  the  pledgee  to 
restore  the  pledge  upon  demand  of  the  pledgor. — 6  Ohio  St. 
131.  The  statute  did  not  begin  to  run  until  after  the  demand 
of  the  certificates  and  a  tender  of  the  money. — 4  E.  D.  Smith, 
490  ;  2  Abb.  Pr.  301 ;  12  Johns  Ch.  146  ;  16  Eng.  Com.  Law, 
264  ;  6  D.  &  R.  384.  Delivery  of  stock  as  collateral  to  se- 
cure a  pre-existing  debt,  is  a  pledge  and  not  a  mortgage. 
4  Sand.  (N.  Y.)  74.  The  creditor  cannot  hold  the  pledge  by 
prescription,  as  no  length  of  time  will  prevent  the  debtor  or 
his  representative  from  redeeming. — 2  Gaines'  Cases,  213  ; 
50  N.  H.  37.  The  pledgee  has  a  right  to  the  possession, 
although  the  pledgor  becomes  bankrupt. — 5  Otto,  764.  Nor 
does  it  deprive  the  pledgee  of  the  right  to  dispose  of  the 
pledge  upon  default. — 4  Otto,  734. 

St.  Paul  &  Labuzan,  and  Herndon  &  Smith,  for  appellees. 
(No  briefs  have  come  into  the  hands  of  the  Reporter.) 

BRTCKELL,  C.  J. — A  simple-contract  creditor,  without 
a  lien  it  is  the  province  of  a  court  of  equity  to  enforce,  ex- 
cept in  the  particular  cases  for  which  the  statutes  provide, 
(within  which  the  present  case  does  not  fall),  cannot  obtain 
the  assistance  of  that  court  to  compel  the  payment  of  his 
debt.  The  jurisdiction  and  remedies  of  courts  of  law  are 
adequate,  and  there  is  no  room  for  equitable  intervention. 
The  debt  due  from  the  Tuscaloosa  Art  and    Scientific  Asso- 
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elation,  or  of  the  particular  stockholders  who  may  or  not 
have  made  themselves  answerable  for  it,  to  Walsh,  Smith  & 
Co.,  of  which  the  appellant  claims  to  be  the  assignee,  is  a 
pure  legal  demand,  capable  of  enforcement  by  clear  and  ade- 
quate legal  remedies  ;  and,  of  consequence,  to  support  the 
present  bill,  there  must  be  shown,  in  addition  to  the  legal 
demand,  some  clear,  controlling  equity  the  appellant  is  en- 
titled to  enforce. 

The  equity  is  grounded  upon  the  ownership  of  the  shares 
of  the  stock  of  the  association,  which  had  been  pledged  to 
Walsh,  Smith  &  Co.,  as  security  for  the  debt ;  a  transfer  of 
which  to  himself,  on  the  books  of  the  association,  the  intes- 
tate of  the  appellant  had  demanded,  and  which  had  been 
refused  ;  and  an  account  of  the  corporate  business,  and  the 
payment  to  him  of  whatever  dividends  or  profits  bad  accrued 
thereon.  If  the  equity  exists,  it  was  derived  from  the  sale 
and  assignment  to  the  intestate  of  the  appellant,  made  by 
the  asignee  in  bankruptcy  of  Walsh,  Smith  &  Co.,  more  than 
two  years  after  his  appointment,  and  the  execution  to  him  of 
an  assignment  of  all  the  property  and  effects  of  the  bank- 
rupts. Whatever  may  be  the  nature  and  character  of  the 
claim,  and  of  the  right  now  asserted,  it  had  accrued,  and  was 
in  all  respects  as  fully  a  cause  of  action  in  the  bankrupts, 
and  in  the  assignee  at  the  time  of  his  appointment,  as  it  was 
when  the  sale  and  assignment  was  made  to  the  intestate,  or 
when  this  bill  was  filed.  The  bankrupt  law  had  this  provis- 
ion :  "  No  suit  either  at  law  or  in  equity,  shall  be  maintain- 
able in  any  court,  between  an  assign^ie  in  bankruptcy  and  a 
person  claiming  an  adverse  interest,  touching  any  property 
transferable  to,  or  vested  in  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the  cause  of  action 
accrued  for  or  against  such  assignee.  And  this  provision 
shall  not  in  any  case  revive  a  right  of  action  barred  at  the 
time  when  an  assignee  is  appointed." — U.  S.  Kev.Stat.  §  505.7. 
The  question  of  the  demurrer  is,  whether  the  case  made  by 
the  bill  falls  within  the  operation  of  this  statute  ;  and  if  it 
does,  are  not  the  averments  of  fraud  and  concealment  suf- 
ficient to  avoid  its  bar. 

The  statute  applies  not  only  to  suits  in  which  the  assignee 
is  the  real  and  beneficial  actor,  but  also  to  salts  upon  causes 
of  action  derived  from  him,  after  the  statutory  bar  is  com- 
plete.— Pike  V.  Loioell,  32  Me.  245.  He  may  not  transfer  any 
greater  or  other  cause  of  action,  than  that  which  resides  in 
him.  And  it  is  as  applicable,  by  its  very  words,  to  suits  in 
equity,  as  to  suits  in  courts  of  law.  It  is  said  of  it  by  the 
Supreme  Court  of  the  United   States  :  "  This  is  a  statute  of 
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limitation.  It  is  precisely  like  other  statutes  of  limitation, 
and  applies  to  all  judicial  contests  between  the  assignee  and 
other  persons,  touching  the  property  or  rights  of  the  bank- 
rupt, transferable  to,  or  vested  in  the  assignee,  where  the 
interests  are  adverse,  and  have  so  existed  for  more  than  two 
3'ears  from  the  time  when  the  cause  of  action  accrued,  for  or 
agaiost  the  assignee." — Bailey  v.  Glover,  21  Wall,  346.  The 
statute  applies  to  every  cause  of  action  existing  when  the  as- 
signment is  executed  to  the  assignee,  and  right  and  title  to 
sue  in  respect  to  which  is  derived  from  it.  The  cause  of 
action  not  being  barred  at  the  time  of  the  assignment,  it  can 
not,  under  the  operation  of  the  statute,  be  barred  in  a  shorter 
period  than  two  years,  though,  applying  the  statute  of  limi- 
tations of  the  State,  a  less  period  would  perfect  a  bar.  Nor 
can  the  period  of  limitation  be  extended  more  than  two  years, 
though  a  longer  period  must  have  elapsed  under  the  statute 
of  the  State  to  operate  a  bar.  It  has  no  connection  with 
State  statutes  of  limitation,  but  is  a  separate,  independent 
statute,  enacted  in  the  execution  of  the  power  conferred  on 
the  Congres  "  to  establish  a  uniform  system  of  bankruptcy," 
involving,  of  necessity,  the  power  to  prescribe  its  own  limita- 
tion of  actions  touchiug  the  estates,  rights,  and  credits, 
which  are  to  be  administered  in  its  own  tribunals,  and  through 
its  own  agencies. — Peeper  v.  Caimer,  5  Bank.  Reg.  252  ;  Free- 
lander  V.  HoUoman,  9  lb.  331. 

It  is  argued  that  the  scope  and  purpose  of  the  bill  i-s 
merely  the  enforcement  of  the  pledge  of  the  stock  for  the 
payment  of  the  debt,  an^l  that  to  such  a  suit  the  statutes  of 
limitation  have  never  been  applied,  the  right  of  enforcing 
the  pledge  continuing  until  the  debt  is  paid,  or  until  the 
lapse  of  time  creates  a  presumption  of  payment.  Statutes 
of  limitation  do  not,  generally,  extinguish  debts,  though 
barring  remedies  to  enforce  them.  Legal  remedies  may, 
hgwever,  be  barred,  without  affecting  the  right  in  equity  to 
enforce  liens  or  charges,  whether  created  by  contract,  or 
arising  by  operation  of  law. — Ang.  Lim.  §  73.  And  as  to  the 
rights  of  a  pawnor  or  pawnee,  prescription,  or  statutes  of  lim- 
itation, do  not  run. — Story  on  Bailm.  §  346.  However  true 
this  doctrine  may  be,  when  applied  to  the  ordinary  statutes 
of  limitation,  it  is  forbidden  by  the  terms  of  the  statute  we 
are  considering,  which  operates  not  only  on  every  character 
of  suit  which  can  be  commenced  by  or  against  an  assignee, 
but  on  all  rights  he  can  assert,  or  which  can  be  asserted 
against  him. 

It  is  next  insisted,  that  the  case  is  withdrawn  from  the  ope- 
ration of  the  statute,  because  the  bankrupts  fraudulently  con- 
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cealed  the  existence  of  the  debt  due  them  from  the  associa- 
tion, and  the  pledge  of  the  stock  for  its  payment,  and  there 
was  no  discovery  or  knowledge  of  these  facts  until  the  stat- 
utory bar  was  complete.  There  is  no  imputation  of  fraud 
or  of  concealment  by  the  association,  or  by  the  parties  from 
whom  relief  is  now  claimed,  and  no  averment  of  any  collu- 
sion between  them  or  the  association,  and  the  bankrupts. 
The  fraud  of  the  bankrupts,  if  it  exists,  cannot  be  visited  on 
the  parties  now  invoking  the  benefit  of  the  statute,  who 
claim  no  right  under  them,  but  whose  claims  are  now,  and 
were  when  the  bankruptcy  occurred,  adverse  and  hostile  to 
them.  The  reason  why  courts  of  equity  withdraw  frauds 
concealed  from  the  operation  of  statutes  of  limitation,  as 
stated  by  Lord  Redesdale,  in  Hovenden  v.  Lord  Annesley,  Sch. 
&  Lef.  634,  is,  that  the  statute  ought  not,  in  conscience,  to  run  ; 
the  conscience  of  the  party  being  so  affected,  that  he  ought  not  to 
he  alloived  to  avail  himself  of  the  length  of  time.  It  is  the  con- 
science of  the  party  perpetrating  and  concealing  the  fraud, 
which  is  affected,  and  who  is  not  suffered  to  invoke  the  pro- 
tection of  the  statute.  Parties  not  connected  or  colluding 
with  him — of  themselves  innocent,  for  whose  protection  stat- 
utes of  limitation  are  intended,  cannot  be  debarred  of  its 
benefits  by  the  conduct  of  strangers,  or  of  those  to  whom 
they  bear  hostile  relations.  If  it  be  conceded  that  the  bill 
discloses  concealment  and  fraud  by  the  bankrupts,  which 
would  prevent  them  from  pleading  the  statute,  it  will  not 
avail  the  appellant.  Fraud  is  not  imputed  to  the  appellees, 
and  it  is  their  fraud  only  which  will  avoid  their  reliance  upon 
the  statutory  bar. 

These  were    the  conclusions  of  the   Chancellor,  and  the 
decree  must  be  affirmed. 


Turner  et  al.  v,  Kelly. 

Bill  in  Equity  for  Settlement  and  Division  of  Decedent's  Estate. 

1.  Heir;  title  to  lands  of  ancestor  di/ing  intestate.  —  Eo  instanti,  tho  deftth  of 
the  nncestor,  the  title  to  lauds  of  which  he  wiis  then  possessed,  vests  in  the 
heir,  giving  him  the  right  to  maintiiin  an  action  for  their  recovery  and  for 
the  rents  ;  but  the  personal  representative  of  the  deceased  may  intercept  the 
descent,  claim  the  possession  of  the  lauds,  rent  them  out  and  obtain  orders  to 
sell  them  for  the  payment  of  debts  and  for  the  purposes  of  administration. 

2,  Hotchpot;  value  of  advancement,  brought  into,  how  estimated. — On  the  dis- 
tribution of  a  decendeut's  estate,  when  advancements  are  brought  into   hotch- 
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pot,  the  statate  (Code,  §  226.5)  requires  that  they  shall  be  estimated  at  the  value, 
if  any,  specified  in  the  conveyance,  and  in  other  cases,  at  their  value  when 
made  ;  the  shares  in  partition  or  distribution  are,  as  to  the  corpus  of  the  prop- 
erty, to  be  valued  as  ot  the  time  when  they  become  the  actaal  property  of  the 
heir  or  distributee. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  Hon.  H.  Austill. 

H.  H.  Slatter  died  intestate,  in  Mobile,  in  September,  1853, 
leaving  four  heirs  at  law,>viz  :  Shadrach  and  Hope  H.  Slat- 
ter, Emma  C.  Kelly,  (the  appellee),  and  Ann  P.  Holly ;  Mrs. 
Holly  died  afterwards  leaving  two  children,  Anna  G.  Turner 
andlHenry  Holly,  who  are  the  appellants  in  this  case.  On  the 
12th  of  November,  1851,  the  intestate  mado  an  advancement 
to  his  daughter,  Mrs.  Holly,  of  certain  real  estate  situated  on 
the  east  side  of  Royal  street,  in  the  city  of  Mobile.  Mrs. 
Kelly  acquired  the  interests  of  the  other  distributees  of  the 
estate,  except  that  owned  by  the  children  of  Mrs.  Holly,  and 
on  the  29th  of  November,  1871,  filed  her  bill  against  them, 
setting  forth  the  facts  above  stated,  and  averring  that  the 
property  pould  not  be  equitably  divided,  and  that  a  sale  was 
necessary  for  the  purpose  of  division.  The  bill  prayed  that 
the  land  should  be  sold  for  division ;  that  the  value  of  the 
land  given  to  Mrs.  Holly  should  be  charged  as  an  advance- 
ment on  the  distributive  share  of  her  children,  in  their  grand- 
father's estate.  It  was  agreed  between  the  parties,  that  the 
value  of  the  advancement  to  Mrs.  Holly,  at  the  time  when  it 
was  made,  was  six  thousand  dollars  ;  that  the  value  of  the 
property  situated  on  the  west  side  of  Royal  street,  at  the 
death  of  the  intestate,  was  eighty -five  thousand  dollars. 
There  was  a  brick  building  on  the  lot  given  to  Mrs.  Holly, 
which  several  years  after  the  death  of  the  intestate,  was 
burned  down,  leaving  the  lot  worth  5,000  dollars  at  the  time 
the  bill  was  filed.  The  property  on  the  west  side  of  Royal 
street  was  estimated  to  be  worth  about  25,000  dollars  at  the 
time  of  the  filing  of  the  bill.  The  Chancellor  decreed 
that  to  the  net  proceeds  of  the  sale  of  the  property  on  the 
west  side  of  Royal  street,  must  be  added  six  thousand  dollars 
as  the  value  of  the  real  estate  on  the  east  side  of  Royal  street, 
and  the  interest  of  the  appellants  to  be  one-fourth  of  the  ag- 
gregate sum  of  these  two  amounts,  and  that  from  this  the  six 
thousand  dollars  advanced  to  their  mother  must  be  deducted. 
This  decree  is  assigned  as  error 

W.  BoYLES,  G.  Y.  OvEEALL,  and  T.  A.  Hamilton,  for  appel- 
lant.— The  partition  should  be  directed  only  on  equitable 
principles.— 11  N.  J.  (38  Stock.)  201  ;   40  Conn.  274.     The 
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rights  of  parties  in  the  proceeds  of  the  sale  are  the  same  as 
in  the  lands.—  JVarfield  v.  Crane,  4  Abb.  (N.  Y.)  525.  The 
share  of  the  appellees  in  the  property  should  be  ascertained 
thus— $85,000  4-16,000=  $91,000-f  4=  $16,750;  hence,  their 
share  in  the  property  on  the  west  side  of  Royal  street  would 

be  as   follows  :   As  $85,000   is  to  16,750,  so  is  25,000  to . 

There  is  no  reason  why  their  relative  share  of  the  property 
should  be  changed  because  the  value  is  changed. —  Toomer 
V.  Toomer,  1  Murphy,  (N.  C.)  93.  There  is  no  reason  why 
there  should  be  one  rule  as  to  advancements  and  another  for 
the  remainder  of  the  estate  between  the  same  parties.  There 
is  no  equity  in  valuing  the  advancement,  which  the  statute 
makes  part  of  the  estate,  (Code  §  2262),  by  one  rule,  and 
the  balance  of  the  estate  by  another. — 3  Yerg.  112,  The  prop- 
erty should  be  valued  as  at  the  time  of  the  intestate's  death. 
3  Dana,  378  ;  1  S.  &  R.  426  ;  5  Bush.  88. 

James  Bond,  for  appellee. — The  property  should  be  esti- 
mated at  its  value  when  it  is  to  be  divided  among  the  par- 
ties in  interest,  and  the  shares  then  equalized.  This  is  the 
uniform  course  of  procedure  in  this  State.  The  statute  pre- 
scribes the  rule  by  which  advancements  are  valued,  but  as  it 
is  silent  as  to  the  estate  proper,  it  is  manifest  that  the  latter 
is  to  be  taken  at  its  present  value,  when  distributed. — 1  Co, 
Lit.  565.  Lands  descend  to  the  heirs,  but  subject  to  charges^ 
and  the  payment  of  debts. — 4  Kent's  Com.  479  ;  8  Porter^ 
507 ;  4  Ala.  122.  Wa7-field  v.  Warfield,  5  H.  &  J.  459,^  is 
directly  in  point.  To  adopt  any  other  rule,  would  be  to  vio- 
late the  principle  that  "  equality  is  equity,"  for  the  person  to 
whom  the  advancement  is  made,  has  the  sole  enjoyment  of 
it*  until  the  distribution  is  made,  although  the  other  distribu- 
tees may  take  nothing,  besides  incurring  the  burdens,  and 
taking  the  risks  incident  to  the  course  of  administration. 

STONE,  J. — When  one  dies  intestate,  seized  of  lands,  the 
title  descends,  and  vests  eo  instanti  in  the  heir,  who  can  at 
once  claim  the  rents,  and  maintain  an  action  for  the  recovery 
of  the  possession.  This  is  not,  however,  an  absolute  right. 
Under  our  statutes,  lands  are  made  subject  to  debts,  and  the 
personal  representation  is  clothed  with  the  power  to  inter- 
cept the  descent,  claim  the  rents  and  the  possession,  rent  out 
the  lands,  obtain  an  order  for  their  sale  and  sell  them,  for 
the  purpose  of  administration,  and  to  pay  debts.  This  is  a 
mere  power,  but  its  assertion  suspends  the  heir's  right  to  the 
possession  ;  and  if  the  lands  are  sold,  and  sold  in  legal  form, 
to  pay  debts,  it  divests  the  title  of  the  heir,  and  forever  bars 
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his  right  of  recovery. —  Calhoun  v.  Fletcher,  63  Ala.  574.  Un- 
der this  statutory  system  of  ours,  it  may,  and  frequently 
does  happen,  that  the  heir  is  kept  out  of  the  inheritance  for 
a  considerable  time.  And  litigation,  or  other  obstructions, 
may  further  retard  the  heir's  right  to  enter. 

Mr.  Slatter  died  in  1853,  intestate,  leaving  heirs.  The 
present  bill  was  filed,  for  division  and  settlement  of  the  es- 
tate, in  November,  1871.  Why  the  possession  was  not  sooner 
claimed,  or  why  the  final  decree  was  not  pronounced  until 
a  quarter  of  a  century  after  the  death  of  the  ancestor,  the 
record  does  not  inform  us.  It  maintains  entire  silence  on  the 
subject.  We  feel  it  our  duty  to  presume  there  was  a  good 
and  sufficient  reason  for  this  delay,  or  that  the  heirs  at  law 
acquiesced  in  it. 

Our  statute— Code  of  1876,  §  2265 — has  declared  the  rule 
for  ascertaining  the  value  of  advancements.  If  the  value  be 
expressed  in  the  conveyance,  that  determines  the  question. 
If  the  conveyance  does  not  express  the  value,  then  it  is  to 
be  estimated  according  to  its  value  when  given.  For  the 
value  of  the  shares  in  partition  or  distribution,  the  statute 
has  expressed  no  standard.  Reason  would  say  it  should  be 
the  value  at  the  time  it  becomes  the  actual  property  of  the 
heir  or  distributee.  This  may,  and  often  does  work  unequally  ; 
but  the  advantage  is  generally  in  favor  of  the  one  advanced. 
He  pays  no  rent,  hires  or  interest ;  and  if  the  advancement 
exceed  in  value  the  distributive  shares,  he  is  not  required  to 
refund.  In  this  case,  where  there  is  alleged  to  be  an  extra- 
ordinary shrinkage  of  values,  the  rule  works  hardly  against 
the  children  of  Mrs.  Holly.  This  is  but  the  accident  of  the 
particular  case,  and  furnishes  a  very  unsafe  and  unsatisfac- 
tory basis  for  the  establishment  of  the  rule  invoked,  which 
we  can  but  think  is  a  departure,  alike  from  principle,  and 
from  the  practice  which  has  generally,  if  not  universally  pre- 
vailed in  this  State. 

The  record  in  the  present  case  does  not  inform  us  on  what 
principle  the  rents  of  the  lands,  of  which  intestate  died 
seized,  were  distributed.  If  there  was  a  surplus  of  rents 
over  and  above  the  wants  of  the  administration,  that  surplus 
should  have  been  distributed  among  the  four  heirs,  in  the 
same  proportion  as  they  would  severally  share  in  the  resid- 
uum of  the  estate,  left  after  the  advancement  to  Mrs.  Holly. 
This,  because  she  had  all  the  while  enjoyed  the  use  and  rents 
of  the  property  advanced  to  her,  and  it  would  be  inequitable 
and  unreasonable  that  she  should,  in  addition  to  such  enjoy- 
ment, share  equally  with  her  7?o^i-advanced  brothers  and 
sister,  in  the  residue  of  the  estate. —  White  v.  White,  3  Dana, 
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374,  377.     But  as  we  have  said,  this  question  is  not  raised  by 
the  present  record. 

There  is  a  loose  expression  — not  a  decision — in  Burton  v. 
Dickinson,  3  Yerg.  112,  tending  to  support  appellant's  theory 
of  this  case,  Potvdl  v.  Powdl,  9  Dana,  12,  seems  to  adopt 
the  time  of  division  as  the  true  time  for  fixing  the  value  of 
the  non-advanced  property.  We  think  this  the  correct  and 
only  safe  rule,  so  far  as  the  corpus  of  the  property  is  con- 
cerned.—  Warjield  v.  War^eld,  5  Har.  &  J.  459.  Rents  and 
hires,  as  we  have  shown,  fall  under  a  diflferent  rule.|^  Toomer 
V.  Toomer,  1  Murph,  (N.  C,)  93,  is  so  meagerly  stated,  that 
but  little  can  be  gathered  from  it  True,  the  opinion  says 
the  lands  not  advanced  "  ought  to  be  valued  at  the  time  of 
his  (decedent's)  death."  The  report  does  not  inform  us 
what  length  of  time  elapsed,  if  any,  between  decedent's 
death  and  the  division,  nor  is  any  reason  given  for  the  opin- 
ion. For  aught  that  we  can  know,  the  heirs  acquired  the 
possession  immediately  on  the  death  of  the  ancestor,  and 
if  so,  the  time  of  the  death  was  the  time  to  fix  the  value. 
These  remarks  are  equally  applicable  to  the  case  of  Renaker 
V.  Lafferty,  6  Bush,  (Ky.)  88.  The  case  of  Dutch's  appeal, 
57  Penn.  St,  461,  settled  nothing  material  to  this  case. 
Many  inequalities  and  hardships  would  grow  out  of  the  rule 
appellants  ask  us  to  adopt.  We  need  not  specify  them,  as 
they  will  occur  to  every  one.  We  concur  with  the  Chancel- 
lor, and  his  decree  must  be  affirmed. 


King  V,  Martin. 

Action  for  Money  had  and  Received. 

1.  Record;  proof  of. — A  record  is  proved  by  the  mere  prodnction  and  in- 
spection of  the  original,  or  of  aii  exemplified  or  authenticated  copy.  - 

2.  Same;  correction  of. — Parol  evidence  is  not  admissible  ^to  correct,  or 
explain  clerical  errors  in  judicial  proceedings,  bnt  if  an  inspection  of  the 
entire  record  clearly  discloses  their  nature  and  extent,  the  record  corrects 
itself,  and  the  court  will  construe  it  as  corrected, 

3.  Same ;  record  in  Ikis  case  corrects  itself,  — Where  a  will  is  set  out  in  a 
record,  and  is  described  as  dated  Nov.  18,  1873,  and  subsequently  ia  the  judg- 
ment of  the  court,  it  is  stated  that  it  was  executed  in  1875,  the  record  also 
showing  that  the  testator  died  prior  to  1875,  it  is  a  mere  clerical  error  which 
the  record  itself  corrects. 

4.  IMr;  rights  cf\  under  c'wil  law  of  Louisiana  to  anceslor''s  property. — Under 
the  civil  law  of  Louisiana,  the  rights  of  the  heir  to  the  rights  and  obligations 
of  his  ancestor  are  transmitted  by  succession,  and  eo  inslanli  his  death,  the 
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heir  acquires  the  right  to  take  possession  of  all  the  ancestor's  estate,  and  the 
right  of  possession,  which  the  deceased  had,  continues  in  the  heir  as  if  there 
had  been  no  interruption,  independent  ol  the  fact  of  possession. 

5.  Same  ;  interest  in  eglute  governed  by  domicil  oj  intestate. — The  domicil  of 
the  intestate  being  in  Louisiana  at  the  time  of  his  death,  and  the  property  in 
controversy  situated  there,  the  nature  and  quantum  of  the  interest  of  an  heir 
IB  governed  by  the  law  of  Louisiana,  and  the  principle  is  not  changed,  although 
the  courts  of  Alabama  afterwards  acquired  jurisdiction  to  appoint  an  adminis- 
trator, because  the  intestate  died  in  this  State,  and  assets  were  subsequently 
brought  into  Alabama. 

6.  Same;  when  may  maintain  assumpsit  to  recover  dmtrihulive  share. — Where 
M.^  a  resident  of  Louisiana,  died  in  Alabama  leaving  a  will,  by  which  he  gave 
all  his  property  to  J.  and  A.,  (who  were  also  heirs),  and  pending  proceedings 
in  the  courts  of  Louisiana  by  M.,  another  heir,  to  annul  the  will,  the  executor 
therein,  brought  the  property  to  Alabama  and  delivered  it  to  J.  and  A.,  the 
Supreme  Court  of  Louisiana  subsequently  declaring  the  will  void.  Held  : 
1.  That,  under  the  laws  of  Louisiana,  the  interests  of  A.  and  J.  and  M.  were 
in  the  nature  of  a  tenancy  in  common  ;  2  That  M.  could  recover  her  sliare  of 
the  estate  of  the  intestate  by  an  action  of  assumpsit,  for  money  bad  and 
received,  against  J.  and  A.  respectively. 

7.  Separate  estate  of  imfe,  when  husband  must  join  in  suit  for. — The  provision 
of  the  statute  allowing  the  wife  to  sue  alone,  (Code,  §  2892),  when  the  suit 
relates  to  her  separate  estate,  refers  only  to  the  estate  created  by  the  laws  of 
Alabama,  and  not  to  those  created  by  the  laws  of  any  other  State  ;  and  where 
the  wife  has  an  interest  in  the  suit  under  the  laws  ot  such  State,  the  husband 
is  a  proper  party  plaintiff. 

Appeal  from  Mobile  Circuit  Court, 

Tried  before  Hon.  H.  T.  Toulmin. 

John  Martin,  a  citizen  of  Louisiana,  and  domiciled  there, 
died  on  July  21,  1875,  at  Bladen  Springs,  Alabama.  He  left 
no  children,  and  his  next  of  kin  were  his  sisters,  viz  :  Mrs.  M. 
A.  King,  the  appellant,  and  Mrs.  Robinson,  who  resided  in 
Ohio,  and  his  neices,  Almira  and  Josephine  Martin,  and  a 
brother,  who  reside  in  Mobile,  Alabama.  The  property  of 
the  deceased,  which  consisted  altc^ether  of  "movables,"  was 
located  and  collected  together  in  New  Orleans.  Before  his 
death,  he  undertook  to  make  a  will,  by  the  terms  of  which  he 
gave  all  his  property  to  his  neices,  Almira  and  Josephine, 
appellees  in  this  case,  as  "universal  legatees  "  This  instru- 
ment was  presented  for  probate  by  J.  P.  Vairien,  the  execu- 
tor named  therein,  and  on  July  26,  1875,  was  admitted  to 
probate  by  the  District  Court  of  New  Orleans.  At  the  suit 
of  appellant,  the  will  was  set  aside  and  declared  void  by  the 
District  Court,  and  this  decision  was  affirmed  by  the  Supreme 
Court  of  Louisiana.  Pending  the  litigation  as  to  the  validity 
of  the  will,  the  executor,  Vairien,  collected  the  property  of 
the  estate,  converted  it  into  money,  brought  it  to  Mobile,  and 
delivered  it  to  the  appellees.  H.  W.  King,  husband  of  appel- 
lant, was  appointed  by  the  District  Court  of  New  Orleans,  the 
administrator  of  the  estate  of  John  Martin.  In  the  petition 
filed  by  appellant  to  annul  the  will,  she  alleged  that  it  was 
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made  on  the  18th  of  November,  1875,  and  the  court  entered 
a  decree  annulling  the  will,  as  made  on  the  18th  of  Novem- 
ber, 1875.  The  will  is  set  out  in  the  record,  and  was  stated 
to  have  been  made  on  the  18th  of  November,  1873.  Appel- 
lant brought  an  action  of  assumpsit,  without  joining  her  hus- 
band as  plaintiff,  for  money  had  and  received,  against  Almira 
Martin,  and  a  similar  action  against  Josephine  Martin,  to 
recover  her  distributive  share  or  her  brother's  estate.  The 
facts  of  the  two  cases  were  alike  and  they  were  submitted 
together  to  the  court  for  decision.  The  defendants  pleaded 
in  abatement,  that  the  plaintiff  was  a  /ewe  covert,  and  dom- 
iciled in  Ohio,  and  that  the  cause  of  action  did  not  arise 
under  the  laws  of  Alabameu  Plaintiff  replied  to  this  plea,  by 
setting  out  the  laws  of  Ohio,  and  showing  that  the  property 
in  controversy  was  a  part  of  her  separate  estate  thereunder, 
and  that  she  could  sue  alone  to  recover  it.  The  defendants 
demurred  to  the  replication  :  1.  Because  the  laws  of  Ohio  do 
not  govern  the  proceedings  in  the  courts  of  Alabama ;  2.  Be- 
cause the  replication  did  not  show  that  the  plaintiff  had  any 
separate  estate  under  the  laws  of  Alabama.  On  the  trial, 
the  plaintiff  introduced  in  evidence  the  civil  Code  of  Louisi- 
ana, §§  8f>7,  882,  870,  889,  936,  908,  and  8  La.  An.  431 ; 
besides  other  sections  of  the  Code,  and  decisions  of  the 
courts  of  Louisiana,  not  necessary  to  be  set  out  here.  The 
case  was  submitted  to  the  court  without  a  jury,  and  as  there 
was  no  evidence  for  the  defendants,  no  special  fiuding  was 
made,  but  the  court  rendered  judgment  generally  for  the 
defendants.  The  appellant  excepted  to  the  ruling  of  the 
court,  that  the  plaintiff  was  not  entitled  to  recover  on  the 
evidence  and  to  the  rendition  of  judgment  for  the  defendants. 
The  rendition  of  the  judgment,  and  the  ruling  of  the  court,  are 
assigned  as  error. 

BoYLES,  Faith  &  Cloud,  for  appellant. — The  date  of  the 
will  in  the  petition  filed  by  appellant  in  the  court  at  New 
Orleans,  is  a  mere  clerical  error,  as  is  shown  by  other  recitals 
in  the  record.  When  the  will  was  annulled  the  succession 
became  open  to  the  heirs  as  though  no  will  had  been  made. 
Code,  La.  §  882.  The  property  descended  to  the  heirs  and 
vested  in  them  a  title  which  was  good  everywhere. — Story's 
Con.  Laws,  481,  482;  45  Ala.  410;  11  Martin,  713.  The 
removal  of  the  property  to  Alabama  can  not  operate  to  divest 
a  title  given  by  tlie  laws  of  Louisiana,  and  this  title  is 
respected  by  the  courts  of  this  State. — 2  Ala.  631 ;  11  Wh. 
361 ;  19  Ala.  590.  The  laws  of  Louisiana  gave  appellant  a 
legal  title  to  a  share  in  the  property  of  her  deceased  brother, 
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and  the  coirrts  of  Alabama  will  enforce  ber  rights  by  an 
action  for  money  had  and  received.  Under  the  civil  Code  of 
Louisiana  the  property  of  a  decedent  descends  eqiuilly.  Sac- 
cession  is  the  right  by  which  the  heir  can  take  possession  of 
the  estate  of  the  ancestor ;  it  is  also  the  transmission  of  the 
rights  and  obligations  of  the  deceased  to  his  heirs,  and  it 
becomes  open  by  the  death  of  the  ancestor. — Code  La, 
§§  867,  870,  928.  The  right  to  possession  is  continuous. 
Code,  La.  §  936 ;  the  heirs  have  all  accepted  the  succession 
as  evidenced  by  these  suits ;  the  property  belongs  to  them 
equally,  and  they  have  each  become  an  undivided  proprietor 
ot  the  effects  of  the  succession. — Code,  La.  §  1214 ;  27  La. 
An.  503.  The  property  vests  immediately  on  the  opening  of 
the  succession,  in  the  heir,  and  being  tenant  in  commoo,  if 
one  gets  possession  of  it  and  denies  the  rights  (A  the  others, 
and  converts  it,  an  action  of  trover  will  lie  or  the  co-teoanb 
may  waive  the  tort,  and  bring  assumpsit  for  money  had  and 
received, — 20  Ala.  212  ;  30  Ala.  341.  The  heirs  may  sue  for 
the  projxjrty  independent  of  an  administrator.— 8  La.  An, 
431 ;  6  La.  An.  403  ;  8  La.  An.  228  ;  2  La.  An.  299  ;  2  La.  An, 
475  ;  15  La,  An.  527.  These  cases  were  introduced  in  evi- 
dence and  this  court  will  regard  them  as  authoritative  exposi- 
tions of  the  law  of  Louisiana. — 34  Ala.  565  ;  31  Ala.  9  ;  lb, 
575.  The  form  of  remedies  and  the  cwder  of  judicial  proceed- 
ings are  governed  by  the  law  of  the  place  where  the  action  is 
instituted. — Story  on  Con.  Laws,  558. 

Stewart  &  Pilians,  for  appellees. — It  was  not  the  will  of 
1873,  under  which  the  appellees  hold  the  property  in  contro- 
versy, which  was  annulled  by  the  courts  of  Louisiana,  but  » 
will  of  1875.  This  court  does  not.  assume  the  power  to  cor- 
rect mistakes  in,  and  to  reform,  the  decrees  of  the  courts  of 
sister  States.— 33  Ala.  282;  15  B.  Monroe,  364,  379;  24  Ga. 
397.  By  the  evidence  of  the  record,  appellees  are  rightfully 
in  possession.  But,  even  in  case  of  intestacy,  the  appellant 
can  not  recover,  for  in  Alabama  no  distributee  can  sue  at 
law,  (1  Stew.  536;  11  Ala.  6l4;  26  Ala.  456;  34  Ala.  581  ; 
1  Ch.  PI.  101,  (note  A.) ;  1  Wms.  on  Ex'rs,  508-9),  and  plain- 
tiff could  only  receive  ber  share  through  an  adminisrator, 
29  Ala.  355.  The  heir,  claiming  as  such,  must  accept  before 
administration  had,  because  the  acceptances  relates  back  to 
the  death  of  the  ancestor.  Appellant's  husband  took  out 
letters  of  administration  in  Louisiana,  thus  showing  an 
acceptance  with  benefit  of  inventory,  and  in  such  cases  admin- 
istration is  required  and  no  part  goes  to  the  heir  until  the 
estate  is   administered  on. — 21  La.  An.  364  ;  5  La.  An.  645  ; 
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6  La.  An,  212  ;  2  La.  An.  303  ;  Code  La.  §|  1025,  1034.  Un- 
til the  heir  accepts  he  has  no  title,  (Code,  La.  §  999),  and  a 
married  woman  can  only  accept  by  the  authority  of  her  hus- 
band, given  in  writing. — Code,  La,  §  999.  No  such  authori- 
zation was  shown,  aud  the  suits  do  not  show  any  acceptance 
because  they  were  not  brought  in  Louisiana,  and  no  suit  is 
shown  to  have  been  brought  there  which  could  have  that 
effect.  Appellees  claim  not  as  heirs  but  as  supposed  lega- 
tees. The  mere  existence  of  a  title  to  a  share  in  the  effects 
of  a  decedent,  does  not  give  the  owner  a  right  to  sue  for  them 
in  Alabama.— 59  Ala.  502  ;  9  Wall.  399  ;  2  Lomax  on  Ex'rs, 
297.  If  appellant  can  sue  at  all,  she  must  sue  jointly  with 
her  husband.  The  suit  concerns  property  in  which  she  is 
interested,  but  which  is  not  her  separate  estate. — Gerald  v, 
3IcKerizie,  27  Ala.  166  ;  Friend  v.  Oliver,  27  Ala.  532.  What- 
ever the  Ohio  law  be,  it  can  have  no  operation  here, — Rorer 
on  Inter-State  Law,  52-53  ;  hence,  if  there  was  error  in  the 
finding  of  the  court,  it  was  without  injury,  as  the  plaintiff 
could  not  recover  when  suing  alone, 

SOMERVILLE,  J, — A  record  is  proved  by  its  own  mere 
production  and  inspection,  without  more,  whether  of  the  orig- 
inal or  of  a  copy. — 1  GreeuL  Ev.  §  501.  And  while  parol 
evidence  is  not  admissible  to  correct,  amend  or  explain  any 
clerical  error  which  may  have  crept  into  judicial  proceedings, 
as  evidenced  by  an  exemplified  or  authenticated  transcript,  if 
an  inspection  of  the  entire  record  clearly  discloses  the  nature 
and  extent  of  such  error,  the  record  may  be  said  to  correct 
itself,  and  the  court  will  feel  authorized  to  so  construe  it. 
The  record  of  the  proceedings  of  the  District  Court  for  the 
Parish  of  Orleans,  and  State  of  Louisiana,  as  introduced  in 
this  case,  on  petition  of  the  appellant  filed  in  that  court  to 
annul  the  probate  of  John  Martin's  will,  and  as  affirmed  on 
appeal  to  the  Supreme  Court  of  Louisiana,  is  of  this  charac- 
ter. The  pleadings  all  clearly  show  the  purpose  of  the  suit. 
The  will  is  set  out  in  haec  verba,  and  described  as  dated 
November  18,  1873.  The  subsequent  misdescription,  in  the 
judgment  of  the  court,  of  the  year  in  which  the  will  was  exe- 
cuted, stating  it  to  be  1875,  instead  of  1873,  is  a  clerical  error 
manifest  on  the  face  of  the  proceedings,  and  is  rendered  more 
plain  and  certain,  if  possible,  by  the  established  fact, 
apparent  from  the  record,  that  the  testator  died  prior  to  the 
year  1875. 

We  think  the  evidence  competent  to  prove  the  annulment 
and  vacation  of  Martin's  will  by  a  court  of  adequate  juris- 
diction in  Louisiana. 
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Under  the  civil  Code  of  Lonisiana,  as  introduced  in  evi- 
dence, the  rights  and  obligations  of  the  deceased  ancestor 
are,  by  succession,  transmitted  immediately  to  his  heirs,  and 
they  acquire,  eo  instanti,  a  right  to  take  possession  of  the 
estate,  real,  personal,  or  mixed,  such  as  the  case  may  be. 
§§  867,  870.  The  heir  is  considered  as  seized  of  the  suc- 
cession from  the  moment  of  its  being  opened,  and  "the  ri(/ht 
of  possession,  which  the  deceased  had,  continues  in  the  person 
of  the  heir,  as  if  there  had  been  no  interruption,  and  inde- 
pendent of  the  fact  of  possession." — Art.  936.  He  is  thus 
seized  of  the  estate,  and  becomes  entitled  "to  take  possession 
of  the  estate,  and  dispose  of  it  as  he  pleases,  subject  only  to 
legal  restraint  by  the  creditors,  and  under  the  responsibility 
of  paying  the  debts  of  the  succession." — McMaster  v.  PlacCy 
8  La.  An.  Rep.  431.  It  is  thus  obvious  that  the  appellant 
and  other  lawful  heirs  of  John  Martin,  the  decedent,  acquired 
by  inheritance  a  community  of  interest,  in  the  nature  of  a 
tenancy  in  common,  in  the  estate  of  the  deceased. 

The  nature  and  quantum  of  this  interest  is  governed  and 
determinable  by  the  laws  of  Louisiana,  the  domicil  of  the 
intestate  being  in  that  State  at  the  time  of  his  death  ;  and  the 
property  in  question  being  subject  to  that  jurisdiction. — Story 
on  Confl.  Laws,  §§  481,  482,  558.  Tbis  principle  is  not 
changed  by  the  fact  that  the  courts  of  Alabama  afterwards 
acquired  jurisdiction  to  appoint  an  administrator,  by  reason 
of  the  death  of  the  decedent  in  this  State,  and  the  subse- 
quent bringing  of  assets  into  this  State,  (Code  1876,  §  2349). 
The  rights  of  heirs,  as  vested  by  succession  under  the  civil 
law,  could  not  be  thus  divested,  unless,  perhaps,  by  adminis- 
tration granted  for  the  payment  of  debts. 

The  proof  of  heirship  being  satisfactory,  the  action  of  as- 
sumpsit for  money  had  and  received  was  the  proper  remedy. 
This  action,  in  its  spirit  and  purposes,  has  been  likened  to 
a  bill  in  equity,  and  is  an  exceedingly  liberal  action,  and  will 
always  lie  where  a  defendant  has  in  his  hands  money  which, 
ex  equo  et  bono,  he  ought  to  refund  to  the  plaintiff. — 1  Greenl. 
Ev.  §  102,  117.  And  as  the  action  of  trover  will  lie  by  one 
tenant  in  common  against  his  co-tenant  for  the  conversion  of 
a  chattel,  so  he  can  waive  the  tcwt  and  sue  in  assumpsit  if  he 
so  elect— Perminter  v.  Kelly,  18  Ala.  716  ;  Smyth  v.  Tankers- 
ley,  20  Ala.  212  ;  Fanning  v.  ChadmcJc,  15  Amer.  Dee.  233. 

The  judgment  of  the  Circuit  Judge  in  this  cause,  which  was 
rendered  without  a  jury,  under  the  provisions  of  sections 
3029  and  3030  of  the  Code,  is,  we  think,  erroneous,  and  is 
hereby  reversed,  and  the  cause  is  remanded  for  further  pro- 
cedure. 
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The  complaint  should,  however,  be  amended  in  accorda  nee 
with  the  objection  taken  by  demurrer  to  plaintiff's  replica- 
tion filed  to  the  defendant's  plea  in  abatement.  The  lex  fori 
governs  as  to  all  forms  of  remedies  and  modes  of  proceeding  in 
legal  actions.— Sto.  Confl.  L.  §  556.  Section  2892,  (Code,  '76), 
authorizing  the  wife  to  sue  alone,  where  the  suit  relates  to 
her  "separate  estate,"  has  reference  only  to  her  separate 
estate  created  under  the  laws  of  Alabama,  and  not  under 
those  of  Ohio,  or  any  other  foreign  jurisdiction. — Pickens  v, 
Oliver,  29  Ala.  529.  The  wiie  having  an  interest,  as  dis- 
closed by  the  statute  laws  of  Ohio  introduced  in  evidence, 
and  the  property  sued  for  not  being  her  statutory  separate 
estate,  under  the  laws  of  this  State,  the  husband  is  a  proper 
party  plaintiff,  and  should  be  joined  with  the  wife. 

fieversed  and  remanded. 


Williams  v.  The  State  of  Alabama. 

Indictment  for   Burglary. 

1.  Courts;  power  to  adjourn  after  openmg  of  term. — When  the  term  is  regu- 
larly opened,  at  the  place  appointed  by  law,  courts  have  the  inherent  power 
to  adjourn  to  any  other  day  of  the  term  ;  and  when  the  court  is  authorized  to 
c  ontiuue  "  until  the  business  is  disposed  of,"  it  may  adjourn  to  any  day  be- 
fore the  commencement  of  the  next  term, 

2.  City  Court  cf  Mobile;  power  of  to  adjourn. — Under  the  provisions  of  the 
act  of  January  15,  1877,  to  regulate  the  sessions  of  the  City  Court  of  Mobile, 
the  terms  for  criminal  business  may  continue  until  the  business  is  disposed  of, 
and  the  court  having  met  at  the  time  and  place  appointed,  it  has  the  inherent 
power  to  adjourn  for  a  week,  and  organize  a  grand  jury  when  again  in  session 
on  the  day  to  which  it  was  adjourned. 

3.  Burglary,  what  sufficient  statement  of  value  in  indictment  for. — In  an  indict- 
ment for  burglary,  which  avers  that  defendant,  "  with  intent  to  steal,  broke 
into  and  entered  the  store  of  H,  in  which  goods,  (fee,  things  of  value,  were 
kept  for  use,  &c.",  sufficiently  shows  that  things  of  value  were  kept  therein,  at 
the  time  of  the  breaking  and  entry,  and  is  good. 

4.  Plea  in  abatement,  as  to  drawing  grand  jury  ;  what  must  negative. — A  plea 
in  abatement,  which  negatives  the  presence  of  the  clerk  of  the  Circuit  Court 
at  the  drawing  of  the  grand  jury,  but  does  not  negative  the  presence  of  the 
clerk  of  the  City  Court,  is  bad. 

5.  Ownership  ;  how  to  be  averred  in  indictment. — When  it  is  necessary  in  an 
indictment,  to  aver  the  ownership  of  property,  it  is  sufficient  to  lay  it  in  any 
one  or  more  of  several  partners  or  owners. 

6.  Age  ;  when  no  disqualification  for  jury  service. — A  man  qualified  to  serve 
as  a  juror,  is  exempt  when  he  reaches  the  age  of  sixty  years,  but  such  exemp- 
tion is  a  personal  privilege,  which  he  may  waive  or  assert.  Age  does  not  dis- 
qualify, unless  the  person  is  under  twenty-one  or  over  seventy  years  of  age. 
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Appeal  from  the  City  Court  of  Mobile. 

Tried  before  Hon,  O.  J.  Semmes. 

Appellant  was  indicted  for  burglary,  at  the  November  term, 
1880,  of  the  City  Court  of  Mobile.  The  indictment  contained 
two  counts,  in  which  it  was  alleged  :  "  That  Williams,  with 
intent  to  steal,  broke  into  and  entered  the  shop,  store  &c., 
or  other  building  of  Hopkins,  in  which  goods,  merchandise 
and  things  of  value  weje  kept  for  use,  sale,  or  deposit,  against 
the  peace,"  &c.  The  defendant  demurred  to  the  indictment, 
because  it  did  not  aver,  at  what  time  things  of  value  were 
kept  in  the  building  charged  to  have  been  broken  and  en- 
tered, and  because  it  did  not  aver  that  the  particular  things 
kept  in  said  building,  were  things  of  value,  nor  what  the 
valuable  things  were.  The  court  overruled  the  demurrer. 
Defendant  then  pleaded  in  abatement,  that  **  the  grand  jury 
that  presented  this  bill  were  not  organized  as  required  by 
law,  but  were  told  by  the  court  that  they  could  go,  but  must 
return  on  the  22d  of  November,  without  specifying  in  the 
order  what  22d  of  November  was  meant,  thereby  adjourning 
the  court  without  day  ;  and  because  the  grand  jury  were  not 
drawn  and  summoned  in  the  presence  of  the  probate  judge, 
sheriff,  and  clerk  of  the  Circuit  Court,  as  leqnired  by  law, 
and  were  not  summoned  to  appear  on  the  22d  of  November." 
A  demurrer  to  this  plea  by  the  State  was  sustained.  The 
defendant  then  pleaded  "  not  guilty,"  and  a  jury  was  called 
to  try  the  case.  Among  them  was  one  Hamilton,  who  being 
questioned  at  the  request  of  the  defendant,  as  to  his  age, 
stated  that  he  could 'not  state  it  precisely,  but  thought  he 
was  sixty-eight  years  of  age,  and  "  passed  for  that  age."  The 
defendant  objected  to  this  juror,  but  the  court  overruled  the 
objection  and  the  defendant  excepted.  On  the  trial,  it  was 
shown  that  the  room  broken  and  entered,  was  leased  by  one 
Hopkins ;  that  Hopkins  had  sub-let  the  front  half  of  the 
room  to  the  Atlantic  &  Pacific  Telegraph  Company  ;  that  it 
was  occupied  by  the  said  company  at  the  time  of  the  break- 
ing and  entering,  and  was  only  separated  from  the  other  half 
of  the  room  by  a  railing,  about  four  feet  high  ;  that  the  door, 
which  was  broken  open,  and  through  which  the  entry  was 
made,  was  in  that  part  of  the  room  occupied  by  Hopkins  and 
Diard,  who  were  partners  in  trade  ;  and  that  several  articles 
were  stolen  from  that  part  of  the  room  occupied  by  Hopkins, 
and  nothing  from  that  part  occupied  by  the  Telegraph  com- 
pany. From  the  minutes  of  the  court  it  appears  that  the 
judge  of  probate,  sheriff,  and  clerk  of  the  City  Court  of 
Mobile,  met  on  October  13,  1880,  and  drew  the  grand  jury 
by  whom  the  bill  against  the  appellant  was  found.     It  also 
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appears,  that  the  court  met  on  the  15th  of  November,  1880, 
but  adjourned  until  November  22,  1880,  and  on  that  day 
met  and  organized  the  grand  jury.  The  defendant  asked  the 
court  to  charge  the  jury,  "  if  they  believe  from  the  evidence, 
that  Hopliins  and  Diard  occupied  the  room  in  the  building 
broken  and  entered,  as  a  firm,  at  the  time  of  the  breaking, 
and  the  Atlantic  and  Pacific  Telegraph  Company  occupied  it 
in  part,  and  as  joint  tenants  of  the  same  room,  defendant  can 
not  be  convicted  under  this  indictment."  This  charge  the 
court  refused  to  give  and  defendant  excepted. 

The  defendant  was  convicted,  and  the  ruliugs  ot  the  court 
on  the  demurrers  to  the  indictment,  and  the  plea  in  abate- 
ment, as  well  as  its  action  in  overruling  defendant's  objection 
to  the  juror,  Hamilton,  and  the-  refusal  to  give  the  charge 
above  set  out,  are  assigned  as  error.  Numerous  other  excep- 
tions were  reserved,  which  the  opinion  of  the  court  renders 
it  unnecessary  to  notice. 

CoBBS  &  Tompkins,  for  appellant. — The  judge  adjourned 
the  court  for  more  than  three  days,  and  hence  it  stood  ad- 
journed, by  operation  of  law,  for  the  term. — Code,  §  660.  The 
indictment  is  bad  ;  it  fails  to  aver  that  things  of  value  were 
kept  in  the  building  at  the  time  it  was  broken  and  entered. 
The  language  of  the  statute  is  "  where,  &c.  or  other  valuable 
thing  is  kept."  The  language  of  the  indictment  is,  that  "val- 
uable things  ivere  kept,"  &c.  Being  founded  on  a  statute,  it 
should  clearly  allege  every  fact  which  enters  into,  and  is  an 
ingredient  of  the  offense. — Roivland  v.  State,  55  Ala.  210. 
Hamilton  was  an  incompetent  juror.  His  competency  should 
have  been  aflSrmatively  shown.  The  charge  requested  by 
appellant  should  have  been  given. — East's  PI.  Cr.  500 ; 
1  Russon  Crimes,  807,  826;  2  East's  PI.  Cr.  513  ;  1  Chit  Cr, 
Law,  215,  et  seq.;  3  lb.  1096. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — The 
power  of  the  court  to  adjourn  to  a  future  day  of  the  term  is 
inherent. — Bevels  v.  State,  20  Ga.  275  ;  People  v.  Northup,  50 
Barb.  147.  Section  660  of  the  Code  does  not  apply  to  this 
case,  it  only  applies  where  the  court  has  not  convened  ;  the 
court  had  the  power  also  to  adjourn  the  grand  jury  and  ordep 
them  to  appear  at  another  day  of  the  term,  for  they  were 
subject  to  the  orders  of  the  court. — State  v.  Beid,  20  Iowa, 
422  ;  Clem  v.  State,  33  Ind.  424.  The  plea  in  abatement  was 
insufficient,  for  the  jury  was  drawn  in  the  presence  of  the 
clerk  of  the  City  Court.  The  averment  of  the  value  of  tt^e 
goods,  &c.,  in  the  indictment  was  sufficient. — Hurt  v.   State, 
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55  Ala.  214.  The  charge  as  to  the  ownership  of  the  room 
broken  and  entered  was  correctly  refused. — 2  Bish.  Or.  Pr. 
139  (note) ;  Acts  of  1878-9,  p.  46. 

BRICKELL,  0.  J.— The  act  approved  January  15,  1877, 
"  to  regulate  the  sessions  of  the  Oity  Court  of  Mobile,"  pro- 
vides "  that  the  terms  of  said  court  for  criminal  business 
shall  commence  on  the  first  Monday  in  February  and  June, 
and  the  third  Monday  in  November,  and  continue  until  the 
business  is  disposed  of."  The  terms  for  civil  business,  it  is 
provided,  shall  commence  on  the  first  Monday  in  November, 
April,  and  July,  and  continue  until  the  last  days  of  each  of 
said  months.  The  judge  of  the  court  is  by  the  terms  of  the 
act,  clothed  with  discretion  to  extend  the  criminal  into  -the 
civil  terms,  whenever  in  his  judgment  the  criminal  docket 
may  require,  and  the  civil  docket  admit  of  it.;— Pamph.  Acts, 
1876-7,  p.  170.  The  court  was  convened  on  the  third  Mon- 
day in  November  last,  for  criminal  business,  but  a  solicitor 
for  the  county  not  having  been  elected  by  the  General  As- 
sembly, the  court  was  adjourned  without  organizing  the 
grand  jury,  until  the  succeeding  Monday,  November  22, 1880. 
On  that  day,  the  court  re-assembled,  the  grand  jury  was  duly 
organized,  and  subsequently  returned  into  court,  the  bill  of 
indictment  upon  which  the  appellant  was  convicted.  It  is 
now  insisted,  that  the  court  was  without  power  to  adjourn 
for  a  longer  period  than  three  days,  and  that  having  ad- 
journed for  a  longer  period,  it  was  not  a  court— the  essential 
element  of  jurisdiction,  time,  a  term  appointed  by  law,  was 
wanting.  But  when  the  term  is  regularly  opened  at  the  place 
appointed  by  law,  the  court,  whether  it  is,  as  is  the  City 
Court,  a  court  of  general  jurisdiction,  or  a  court  of  limited 
jurisdiction,  has  the  inherent  power,  (if  it  is  not  by  positive 
legislative  enactment,  prohibited),  to  be  exercised  of  its  own 
discretion,  [to  adjourn]  to  any  other  day  of  the  term.  If,  as 
in  the  case  of  the  City  Court,  the  only  limitation  of  the  term, 
is  until  the  business  is  disposed  of,  the  adjournment  m&y  be 
to  any  day  before  the  commen'bement  of  the  next  term. 
Lewis  V.  Intendant,  7  Ala.  85  ;  Revel  v.  State,  26  Ga.  275  ; 
People  V.  Northup,  50  Barb.  147.  The  power  may  be,  as  is 
insisted,  capable  of  abuse  ;  but  there  is  no  indication  in  the 

E resent  record,  that  it  was  not  justly  and  discreetly  exercised 
y  the  city  judge.     All  courts  are  of  necessity  entrusted  with 
very  large  discretionary  powers  which  are  capable  of  misuse, 
or  of  abuse  ;  but  this  capacity  is  an  argument  for  care  in 
exercise,  and  not  in  denial  of  the  existence  of  such  powers. 
The  proper  construction  of  the  indictment  is,  that  things 
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of  value,  were,  at  the  time  of  the  breaking  and  entry  of  the 
building,  kept  therein  for  sale,  use,  or  deposit,  and  it  is  good 
under  repeated  decisions  of  this  court. — Hurt  v.  State,  55  Ala. 
214. 

The  plea  in  abatement  negatives  the  drawing  of  the  grand 
jury  in  the  presence  of  the  clerk  of  the  Circji.it  Court,  but 
does  not  negative  the  presence  of  the  clerk  of  the  City  Court. 
The  presence  of  the  latter  with  the  judge  of  probate,  and  the 
sheriff,  is  sufficient  under  the  provisions  of  the  statute. 
Code  of  1870,  §  47B3.  It  is  shown  affirmatively  by  the  record, 
that  the  grand  jury  was  drawn  in  the  presence  of  the  probate 
judge,  sheriff,  and  clerk  of  the  City  Court.  There  was  no 
error  in  the  rulings  of  the  City  Court  on  this  plea. 

It  IS  sufficient,  when  necessary  in  an  indictment  to  aver  the 
ownership  of  property,  to  lay  it  in  any  one  or  more  of  sev- 
eral partners  or  owners. — Acts  1878-7,  p.  46. 

A  person  having  the  other  requisite  qualifications  is  exempt 
from  serving  on  juries,  grand  or  petit,  when  he  has  reached 
the  age  of  sixty  years.  The  exemption  is  a  personal  privi- 
lege, which  he  may,  in  his  own  volition,  waive  or  assert. 
Age  is  a  disqualification  only  when  the  person  has  not  at- 
tained twenty-one  years,  or  is  above  seventy  years. — Code  of 
1876,  §  4884. 

We  have  examined  the  numerous  questions  presented  by 
the  record.  There  is  no  error  in  them  available  to  the  ap- 
pellant, and  it  would  serve  no  useful  purpose  to  prolong  this 
opinion  by  passing  upon  them  in  detail. 

The  judgment  of  the  City  Court  is  affirmed. 


Grigg"  V.  Swindal. 

Bill  in  Equity  to  Cancel  Conveyance  as  Fraudulent. 

1.  Conveyance;  when  equity  will  not  cancel  at  suit  ofpurchasei-  under  execution. 
A  purchaser  at  sheriff's  sale,  nnder  execution,  of  lands  fraudulently  conveyed 
by  the  judgment  debtor,  has  a  plain  and  adequate  remedy  at  law  by  an  action 
of  ejectment,  and  can  not  come  into  equity,  while  out  of  possession,  to  have 
the  conveyance  cancelled  as  a  cloud  on  his  title. 

Appeal  from  Clay  Chancery  Court. 

Heard  before  Hon.  N.  Smith  Graham. 

This  was  a   bill  filed  by  Annie  M.  Grigg,  against   Owen 
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Swindal  and  others.  The  bill  shows  that  a  decree  was  ren- 
dered against  Owen  Swindal,  as  administrator  of  the  estate 
of  M.  Wood,  deceased,  on  the  9th  of  April,  1869,  for  abont 
three  thousand  dollars,  in  favor  of  M.  J.  Wood,  one  of  the 
distributees  of  the  estate,  by  the  probate  Court  of  Mont- 
gomery county ;  that  execution  was  issued  on  this  decree, 
and  was  levied  on  a  tract  of  land  in  Clay  county,  Ala.  This 
land  was,  on  the  first  Monday  in  July,  1876,  sold  by  the 
sheriff  of  said  county,  under  the  said  execution,  and  the  ap- 
pellant became  the  purchaser,  for  the  sum  of  fifteen  hundred 
dollars.  A  deed  to  the  land  was  executed  and  delivered  to 
her  by  the  sheriff.  The  bill  states  that  a  short  time  before, 
or  after  the  rendition  of  the  decree,  the  appellee,  Swindal, 
made  conveyances  of  all  his  real  property  to  certain  parties, 
who  are  named  in  the  bill ;  that  among  these  conveyances, 
was  one  attempting  to  convey  the  same  land  which  had  been 
purchased  by  the  appellant  at  execution  sale  ;  that  all  these 
conveyances  were  voluntary,  and  were  made  by  Swindal  for 
the  purpose  of  hindering,  delaying  and  defrauding  his  cred- 
itors. Such  are  the  material  averments  of  the  bill,  which 
prays  that  the  conveyance  of  the  land  levied  on  and  sold  by 
tbe  sheriff  to  complainant,  (appellant),  be  declared  fraudu- 
lent and  void,  and  that  it  be  delivered  up  to  be  cancelled ; 
that  she  should  be  declared  entitled  to  the  land,  and  that  an 
order  be  made  to  put  her  in  possession,  and  that  an  account 
be  taken  of  the  rent  of  the  land  since  her  purchase.  The  de- 
fendant demurred  to  the  bill,  on  the  ground  that  the  com- 
plainant had  a  complete  and  adequate  remedy  at  law.  The 
Chancellor  sustained  the  demurrer,  and  dismissed  the  bill, 
and  his  decree  is  assigned  as  error. 

GuNTER  &  Blakey,  for  appellant. — A  judgment  creditor 
may  go  into  equity  to  have  a  fraudulent  conveyance  set  aside 
before  a  sale  of  his  debtor's  property  under  execution,  in 
order  to  enable  him  to  realize  the  fruits  of  his  judgment. 
Bank  v.  Atwater,  2  Paige,  54 ;  Pulliam  v.  T'aylor,  50  Miss. 
551;  P.  d  M.  Bank  v.  Walker,  7  Ala.  926;  Danjan  v.  War- 
ing, 11  Ala.  983.  And  to  do  this,  it  is  not  necessary  that  he 
should  first  exhaust  the  legal  remedies  against  his  debtor, 
Pharis  v.  Leachman,  20  Ala.  622.  This  right  is  not  taken 
away  when  he  becomes  the  purchaser  at  his  execution  sale. 
And  any  one  else  who  purchases  at  the  execution  sale,  stands 
in  precisely  the  same  position  that  the  judgment  creditor 
would  have  occupied,  if  he  had  been  the  purchaser. — Murphy 
V.  Orr,  32  Indiana,  489. 
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Geo.  S.  Walden,  for  appellee. — Appellant  had  a  complete 
remedy  at  law. —  Garter  v.  Castleberry,  5  Ala.  277.  A  fraud- 
ulent conveyance  is  void  as  against  existing  creditors  of  the 
grantor,  and  a  sale  under  execution,  and  a  conveyance  to  the 
creditor  of  the  property  fraudulently  conveyed,  divests  the 
title. — Read  v.  Smith,  14  Ala.  380 ;  Hall  v.  Hayden,  41  Ala. 
242.  The  bill  showed  that  the  appellant  was  out  of  posses- 
sion, and  did  not  aver  or  prove  that  there  was  any  obstacle  to 
a  recovery  at  law.     The  demurrer  was  properly  sustained. 

SOMEKVILLE,  J. — The  main  question  in  this  case  is 
raised  by  demurrer  to  the  bill  filed  by  appellant,  the  ground 
of  the  demurrer  being  that  the  complainant  had  a  plain  and 
complete  remedy  at  law.  The  point  presented  is  the  same 
decided  in  Smith,  Exr,  v.  Cockrell,  Adm'r,  6.6  Ala.  64,  where 
it  was  held,  that  a  purchaser  at  sheriff's  sale  of  lands  fraud- 
ulently conveyed  by  the  judgment  debtor,  had  a  plain  and 
complete  remedy  by  action  of  ejectment  at  law,  and  could 
not  therefore  come  into  chancery,  when  out  of  possession,  to 
seek  the  cancellation  of  the  fraudulent  conveyance,  as  a  cloud 
on  his  title.  I  dissented  in  that  case  from  the  opinion  of  the 
majority  of  the  court,  and  have  seen  no  reason  to  change  my 
views  as  then  expressed.  Upon  the  authority  of  that  case, 
however,  the  decree  of  the  Chancellor  is  afl&rmed. 


Mobile  &  Moritgfoinery  Railway  Com- 
pany V.  Felrath. 

Action  for  Money  had  and  Received ;  Flea,  nonassumpsit. 

1.  Principal  may  recover  property  misused  by  his  agent. — When  an  agent  has 
misapplied  or  misused  the  property  of  his  principal,  the  latter  may  pursue 
and  recover  it. 

2.  (Same ;  can  not  recover  m/)ney  misapplied  by  agent. — But  this  principle  can 
not  be  applied  to  money  which  has  no  "ear  marks,"  and  can  not  be  identi- 
fied. When  it  passes  to  the  possession  of  another  who  acquires  it  for  a  valu- 
able consideration,  and  without  notice,  it  can  not  be  reclaimed. 

3.  Check;  creditor  receiving  is  holder  for  valuable  considei'ation. — When  a 
creditor  takes  his  debtor's  check  on  a  bank  in  payment  of  his  debt,  he  is  a 
holder  for  a  valuable  consideration. 

4.  Notice  of  fact,  when  imputed.— A  person  is  chargeable  With  notice  of  a 
fact,  when  the  circumstances  were  sufficient  to  put  him  on  enquiry,  and  the 
fact  could  have  been  ascertained  by  the  use  of  reasonable  diligence. 

5.  Money  had  and  received  ;  when  principal  may  maintain  against  agent — To 
enable  the  principal  to  maintain  an  action  for  money  had  and  receired  against 
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a  person  to  whom  the  agent  has  paid  the  principal's  money,  in  discharge  of 
his  own  debt,  it  must  be  shown  that  the  agent  is  iu  default  to  the  principal, 
and  that  the  latter  had  not  the  means  of  indemnity  in  nis  hands. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  H.  T.  Toulmin. 

Tiie  facts  are  stated  iu  tiie  opinion  of  the  court. 

G.  L.  Smith,  for  appellant. — If  the  defendant  had  reason 
to  suspect  that  the  money  belonged  to  plaintiff,  (appellant), 
he  may  recover  it. — Ely  v.  Norton,  2  Abb.  Ct.  App.  19  ;  Burn- 
ham  V.  Holt,  14  N.  H.  367.  The  check  in  this  case  was  signed 
by  the  agent,  and  this  was  notice  to  appellee  that  it  was  the 
money  of  some  principal  which  Priester  was  using  to  pay  his 
individual  debt.  Enquiry  at  the  place  of  payment  would 
have  developed  the  fact  that  it  was  money  belonging  to  the 
railway  company. — Wade  on  Notice,  8  to  11  ;  2  Ala.  735 ; 
Wilson  V.  Wall,  34  Ala.  288 ;  Herbert  v.  Hanrick,  16  Ala.  581 ; 
Harris  v.  Carter,  3  Stew.  233 ;  Scroggins  v.  3IcDougald, 
8  Ala.  382.  When  an  agent  makes  an  unauthorized  transfer 
of  his  principal's  money,  the  latter  may  recover  in  trover 
against  the  assignee. —  Cook  v.  Patterson,  35  Ala.  102  ;  Leigh 
V.  M.  &  0.  R.  R.  Co.  58  Ala.  165 ;  63  Ala.  102.  Appellant 
could  have  recovered  the  check  by  an  action  of  trover, 
brought  before  its  payment,  and  the  tort  may  be  waived  and 
assumpsit  maintained. —  Upchurch  v.  Nosioorthy,  15  Ala.  705  ; 
Crotv  V.  Boyles,  11  Ala.  51 ;  Strothe  v.  Butler,  lb.  733 ; 
8  Porter,  181 ;  Hope  v.  Claxton,  62  Ala.  46.  The  court  erred 
in  giving  the  general  charge  at  the  request  of  the  defendant. 

C.  H.  Lindsay,  for  appellee.     (No  brief  on  file.) 

BRICKELL,  C.  J. — The  action  is  for  money  had  and  re- 
ceived, in  which  the  appellant  was  plaintiff,  and  the  appellee 
was  defendant.  The  facts  as  shown  by  the  bill  of  exceptions, 
are,  that  in  1879,  one  Priester  was  an  agent  of  the  appellant, 
and  was  individually  indebted  to  the  appellee.  In  payment 
of  such  indebtedness,  Priester  drew  a  check  on  the  Southern 
Bank  of  Alabama,  in  words  and  figures  as  follows  : 

"No.  85.  Mobile,  June  18,  1879.  Southern  Bank  of  Ala- 
bama : — Pay  to  Joseph  Felrath,  or  order,  two  hundred  and 
fifty  dollars.     $250.     (Sig«!ed)     R.  P.  Pwester,  Agt." 

The  check  was  indorsed  by  the  appellee,  and  the  money 
of  the  appellant  deposited^^in  the  bank,  was  by  the  bank 
paid  to  the  appellee,  who  knew  Priester  was  in  the  employ- 
ment of  the  appellant,  but  did  not  know  in  what  capacity  or 
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for  what  purpose.  Prior  to  commencement  of  suit,  appellant 
demanded  the  money  of  the  appellee,  and  payment  was  re- 
fused. This  was  all  the  evidence,  and  the  appellant  requested 
the  court  to  charge  the  jury,  if  they  believed  the  evidence 
they  must  find  a  verdict  in  its  favor.  The  instruction  was 
refused,  and  on  request  of  the  appellee,  the  jury  were  in- 
structed to  find  a  verdict  for  him  on  the  evidence.  The  in- 
structions given  and  refused  are  the  matter  of  the  errors  as- 
signed. 

The  general  proposition  upon  which  the  appellant  relies, 
that  a  principal  may  pursue  his  property,  or  his  money, 
which  his  agent  may  have  misapplied,  is  not  doubted.  From 
the  necessity  of  the  case  an  exception  obtains  as  to  money, 
or  that  which  is  a  circulating  medium  used  and  employed  as 
money.  Having  no  "ear  marks,"  not  capable  of  being  identi- 
fied and  distinguished,  if  the  agent  misuses  or  misapplies  it, 
and  it  passes  to  the  possession  of  one,  upon  a  valuable  consid- 
eration, and  without  notice,  it  may  not  be  reclaimed. — Burn- 
ham  V.  Holt,  14  N.  H.  367  ;  Mason  v.  Waite,  17  Mass.  560 ; 
Frazier  v.  Erie  Bank,  8  Watts  &  Serg.  18. 

Taking  the  check  in  payment  of  the  debt  of  Priester,  the 
appellee  was  a  holder  upon  a  valuable  consideration.  Actual 
notice  that  the  check  was  drawn  on  funds  not  belonging  to 
Priester,  is  not  imputed.  Notice,  it  is  argued,  must  be  im- 
plied from  the  addition  of  the  letters  Ag't,  to  the  signature 
to  the  check,  which,  ft  is  said,  were  sufficient  to  excite  the 
attention  of  the  appellee,  and  put  him  on  inquiry,  and  in- 
quiry at  the  bank  would  have  led  him  to  knowledge  that  the 
funds  on  which  the  check  was  drawn,  were  the  funds  of  ap- 
pellant, which  Priester  could  not  employ  in  paying  his  own 
debts.  It  is  true,  if  the  addition  to  the  signature  ought  to 
have  put  the  appellee  on  inquiry,  and  reasonable  diligence, 
not  the  utmost  caution  and  circumspection,  would  have  led 
him  to  the  discovery  that  the  funds  on  which  the  check  was 
drawn  were  the  funds  of  the  appellant,  which  its  agent  was 
misapplying,  notice  may  be  imputed.  Whether  this  addition 
to  the  signature  ought  to  have  put  the  appellee  on  inquiry, 
it  is  not  necessary,  in  view  of  the  facts  of  this  case,  to 
consider. 

The  present  action  is  only  maintainable  on  the  theory  that 
the  appellee  has  money  which,  ex  equo  et  bono,  belongs  to  the 
appellant. — 1  Brick.  Digest,  140,  §  72.  It  is  an  essential  ele- 
ment of  the  appellant's  right  of  recovery,  that  Priester  was 
as  agent  in  default,  not  having  accounted  for  the  money  paid 
to  the  appellee.  Of  such  default  there  was  no  evidence 
given,  and  it  is  consistent  with  all  the  evidence,  that  though 
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he  may  have  misapplied  the  funds  of  the  appellant,  he  has 
accounted  for  the  misapplication,  or  that  the  appellant  has 
in  its  own  hands  the  means  of  indemnity.  Mere  fraud  with- 
out damage  gives  no  cause  of  action  ;  the  two  must  concur 
before  an  action  will  lie,  and  it  is  as  necessary  for  a  party 
complaining  to  prove  the  one  as  the  other.  If  this  were  not 
true,  the  appellant  could  recover  this  money  of  the  appellee, 
and  Priester  immediately  recover  it  from  the  appellant.  The 
fact,  if  it  be  a  fact,  that  Priester  was  in  default,  and  that  the 
appellant  had  not  in  its  own  hands  the  means  of  indemnity, 
lay  peculiarly  within  its  own  knowledge,  and  without  evi- 
dence of  it,  there  could  be  in  no  aspect  of  the  case,  a  right  of 
recovery  against  the  appellee.  If  there  could  be  a  presump- 
tion indulged  in  reference  to  it,  the  presumption  would  be 
against  the  appellant,  and  not  in  its  favor.  All  presump- 
tions are  in  favor  of  honesty  and  good  faith,  and  not  against 
them. 
Affirmed. 


George  v,  George. 

Bill  of  Review  for  Error  apparent  on  the  Record, 

1.  BiR  of  review;  token  statute  of  non-claim,  no  ground  for. — A  bill  of  review, 
for  error  apparent  on  the  face  of  the  record,  filed  by  the  minor  heirs  of  a  dece- 
dent, on  the  ground  that  it  appeared  from  the  bill  in  the  original  suit,  that  the 
claim  sought  to  be  enforced  thereby  was  barred  by  the  statute  of  non-claim, 
cannot  be  maintained  when  it  appears  that  the  purpose  of  the  original  suit  was 
to  declare  and  enforce  a  lien  on,  and  to  recover  an  interest  in,  real  property. 

2.  Same;  ichat  irregulariti/  of  service  on  infants  not  ground  for. — A  bill  of 
review  for  error  apparent,  will  not  lie  at  the  instance  of  the  infant  defendants 
to  the  bill  in  the  first  suit,  on  tne  ground  that  the  guardian  ad  litem  appointed 
to  represent  them  was  not  served  with  notice  of  his  appointment,  when  it 
appears  from  the  record,  that  he  was  appointed,  that  he  filed  his  written  con- 
sent to  act,  and  put  in  an  answer  denying  the  allegations  of  the  bill. 

3.  Same ;  all  presumptions  are  in  Javor  of  correctness  of  first  suit,. — When  a 
bill  of  review  is  filed  for  error  apparent  on  the  record,  it  is  the  duty  of  this 
court  to  presume  everything  in  favor  of  the  rulings  of  the  court  in  the  origi* 
nal  suit,  which  the  bill  of  review  does  not  disprove. 

Appeal  from  Mobile  Chancery  Court, 
Heard  before  Hon.  H.  Austill. 

All  the  facts  which   are  necessary  to  be   set  out  are  stated 
in  the  opinion  of  the  court. 
Vol.  Lxvn. 
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Hannis  Taylor,  for  appellant. — It  affirmatively  appeared 
from  the  bill  in  the  original  suit,  that  the  claim  asserted 
therein  was  barred  by  the  statute  of  non-claim,  not  having  been 
presented  to  the  administrator,  or  filed  in  the  probate  court 
within  eighteen  months  after  the  grant  of  letters.  Implied, 
or  constructive  trusts,  are  within  the  statute  of  non-claim. 
Tarkton  v.  Ooldfhwaite,  23  Ala.  346  ;  2  Brick.  Dig.  218.  The 
statute  of  non-claim  operates  not  only  on  the  remedy,  but  it 
absolutely  extinguishes  the  right. — Half  maris  Ex'r  v.  Elli- 
son, 51  Ala.  545.  The  claim,  then,  which  the  original  bill  was 
filed  to  enforce,  was  extinguished  when  the  bill  was  filed. 
The  heir  has  the  right  to  plead  the  statute  of  non-claim, 
which  was  designed  for  the  protection  of  all  parties  interested 
in  the  estate.  A  bill  of  review  will  therefore  be  sustained 
for  the  benefit  of  the  minor  heirs. 

No  process  was  ever  served  on  the  guardian  ad  litem^  and 
the  attempt  by  the  guardian  ad  litem  to  give  the  court  juris- 
diction over  the  minors  by  consent,  was  void. — Preston  v. 
Dunn,  25  Ala.  512.  "When  service  might  have  been,  but  was 
not,  perfected  on  an  infant,  it  is  an  irregularity  which  is  fatal 
on  error."— 1  Ala.  379,  6  lb.  473  ;  Rowland  v.  Jones,  62  Ala. 
A  bill  of  review  will  lie  to  review  the  whole  proceedings 
except  the  testimony. — McDougald,  Adnir,  v.  Dougherty,  37 
Ala.  409. 

Peteb  Hamilton,  for  appellee. — The  statute  of  non-claim 
has  no  effect.  The  claim  set  up  in  the  original  suit  was  not 
for  a  debt,  but  for  an  equitable  interest  in  lands,  and  like  the 
claim  to  enforce  the  vendor's  lien,  does  not  require  presenta- 
tion.—61  Ala.  536  ;  26  Ala.  312  ;  43  Ala.  434.  Non-present- 
ation does  not  discharge  the  lien  of  a  mortgage,  (1  Ala.  708 ; 
2  Ala.  331)  ;  nor  does  it  discharge  sureties  for  the  debt. — 28 
Ala.  762.  It  does  not  appear  from  the  bill,  that  proof  of  pre- 
sentation was  not  made,  and  the  court  on  a  bill  of  review  for 
error  apparent,  will  not  look  to  the  evidence  to  see  if  it  sup- 
ports the  decree. — 39  Ala.  409.  The  Chancellor  recognized 
the  guardian  ad  litem  appointed  for  the  infant  defendants, 
and  he  appeared  and  answered  for  them  ;  this  was  sufficient 
to  maintain  the  decree  on  bill  of  review,  for  although  not 
strictly  regular,  it  was  far  from  being  void. — 26  Ala.  507  ; 
2  Stew.  214 ;  1  Dan.  Ch. 

STONE,  J. — An  original  bill  was  filed  by  Jane  A.  George, 
surviving  wife  of  William  H.  George,  deceased,  against  appel- 
lants and  another,  who  were  infant  children,  and  the  only 
issue  of  the  marriage  between  the  said  William  H.  and  Jane 
A,  George.     The  said  Jane  A.  was  administratrix   of  Wil- 
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liam  H.,  Irer  husband^s  estate.  The  purpose  of  the  bill  was 
to  have  a  trust  declared  in  favor  of  the  comphiinant  in  a  lot 
with  its  improvements  in  the  city  of  Mobile,  for  moneys  of 
the  complainant,  which  were  invested  by  the  husband  and 
trustee  in  the  improvement  of  said  lot.  In  accordance  with 
the  prayer  of  the  bill,  the  Chancellor  decreed  "  that  a  trust 
should  be  declared  in  favor  of  complainant  in  said  lands  and 
premises  to  the  extent  that  five  thousand  five  hundred  and 
forty-seven  dollars  [bore]  to  eight  thousand  eight  hundred 
and  twenty-eight  76-100  dollars,,  the  cost  of  the  said  land  and 
premises — and  a  trust,  and  undivided  interest,  in  said  propor- 
tion, [was]  decreed  in  favor  of  the  complainant  in  and  to  saidi 
lands,  and  she  [was]  vested  with  the  title  to  such  lands  and 
premises  conjointly  with  the  defendants,  [heirs  at  law],  in 
the  ratio  and  proportion  stated."  Five  thousand  five  hun- 
dred and  forty-seven  dollars  was  the  sum  of  the  wife's  money 
which  the  Chancellor  ascertained  had  been  put  in  the  im- 
provements by  the  husband.  As  a  reason  for  making  the 
decree  in  the  form  stated,  the  Chancellor  employs  this  lan- 
guage :  "  The  court  considers  and  decrees  that  it  is  to  the 
interest  of  the  defendants  that  a  trust  should  be  declared  in 
favor  of  the  complainant  in  said  land  and  premises  to  the 
extent, "  that  her  money  employed  bore  to  the  cost  of  the 
whole  lot  and  improvements.  He  then  adopted  the  plan  of 
giving  her  a  proportionate  interest  in  the  property,  rather  than 
to  declare  a  lien  and  order  a  sale  of  the  property  for  its  pay- 
ment. This  was  probably  beneficial  to  the  heirs,  for  im- 
proved property,  except  in  favored  localities,  rarely  commands 
a  sum  sufficient  to  cover  the  investment  and  improvements. 
When  the  bill  was  filed,  and  that  decree  rendered,  two  of  the 
heirs,  complainants  in  the  bill  hereafter  noticed,  were  infants 
of  tender  years,  each  under  the  age  of  fourteen. 

The  present  suit  is  a  bill  of  review,  instituted  by  the  two 
infant  heirs  mentioned  above,  and  prays  a  review  and  rever- 
sal of  that  decree,  for  alleged  error  apparent  on  the  face  of 
the  record.  The  bill  was  filed  before  either  of  the  complain- 
ants reached  the  age  of  twenty-one  years,  and  filed  by  next> 
friend.  It  assigns  five  separate  errors  ;  but  in  the  argument; 
of  counsel,  only  two  of  the  five  are  insisted  on.  AVe  will 
notice  only  those  which  are  here  urged  in  argument.  The 
language  employed  in  one  of  the  assignments  of  error  is  as 
follows  :  "  Because  said  bill  alleges  that  the  claim  or  charge 
set  up  in  it  against  the  land  of  your  orators,  was  an  implied 
or  resulting  trust,  or  a  moneyed  demand  which  should  be 
charged  on  said  land,  all  of  which  are  subject  to  the  opera- 
tion of  the  statute  of  non-claim.  Said  bill  affirmatively 
shows  that  the  said  claim  was  not  presented  as  the   law 
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requires  to  the  administratrix  of  said  estate,  within  eighteen 
months  after  the  grant  of  letters  of  administration.  It  is 
therefore  manifest,  upon  the  face  of  said  bill,  that  the  claim 
asserted  therein,  whether  a  resulting  trust,  or  a  monied  de- 
mand, was  extinguished  by  operation  of  the  statute  of  non- 
claim,  long  before  said  bill  was  filed."  If  the  claim  had  been 
for  money,  as  a  debt  due  from  the  estate,  possibly  this  error 
would  be  well  taken.— Code  of  1876,  §  2597.  The  original 
bill,  however,  did  not  proceed  on  the  theory  of  a  debt  due 
from  the  intestate.  Its  purpose  was  to  recover  an  interest  in 
property,  and  that  purpose  was  accomplished  through  the 
decree  of  the  Chancellor.  The  gravamen  of  the  bill  was, 
that  the  husband — trustee — had  invested  the  wife's  moneys, 
her  separate  estate,  in  improving  the  property,  and  that  she 
was  thereby  clothed  with  a  lien,  which  she  could  and  did 
elect  to  enforce  by  having  a  proportionate  part  of  the  prop- 
erty decreed  to  her.  This  was  not  asserting  a  monied  de- 
mand against  the  estate.  It  was  but  a  claim  to  property,  and 
not  within  the  influence  of  the  statute  of  non-claim. — Doe,  ex 
dem.  V.  McLoskey,  1  Ala.  708,  745 ;  Inge  v.  Boardman,  2  Ala. 
331  :  Mahone  v.  Haddock,  44  Ala.  92  ;  Tilford  v.  Torrey,  53  Ala. 
120 ;  Preston  v.  McMillan,  58  Ala.  84  ;  Thames  D.  Herbert, 
61  Ala.  340.  It  should  be  borne  in  mind  that  what  we  have 
said  above  relates  only  to  the  question  of  non-claim.  We 
have  nothing  to  do  with  the  correctness  of  the  decree  in  the 
first  suit,  save  as  it  is  assigned  as  error  in  the  bill  of  review. 
The  other  assignment  of  error  made  by  the  bill  of  review, 
and  insisted  on  in  argument,  is  in  the  following  language  : 
"  Because  said  record  shows  that  the  said  James  E.  Sherman 
was  never  the  legal  guardian  ad  litem  of  Anna  E.  George  and 
Alice  J.  George,  [complainants  in  the  bill  of  review],  inas- 
much as  the  order  of  this  court,  under  which  he  might  be- 
come such,  was  never  executed  by  the  service  of  process  on 
him,  as  directed  by  said  order,  and  said  process  never  hav- 
ing been  executed  under  the  order  of  the  court,  the  said  Sher- 
man never  acquired  any  status  in  said  cause."  The  substance 
of  this  assignment  is,  that  Sherman  was  not  served  with  no- 
tice, informing  him  of  his  appointment  as  guardian  ad  litem. 
The  bill  of  review  shows  that  Sherman  filed  his  written  con- 
sent to  act  as  such  guardian  ad  litem — that  he  was  appointed, 
and  did  so  act.  He  put  in  the  customary  answer,  denying 
the  allegations  of  the  bill.  It  is  difficult  to  conceive  of  any 
injury  the  complainants  suffered,  by  the  omisfsion  to  serve 
notice  on  Sherman  of  his  appointment.  Notice  was  required, 
and  was  necessary,  only  because  it  was  the  duty  of  the  court, 
under  the  law,  to  inform  Mr.  Sherman  of  the  trust  and  duty 
cast  on  him.     Information  was  its  sole  purpose.     The  answer 
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filed  by  him  proves  he  did  have  notice.  Why  notify  him  of 
that  which  he  already  knew  ?  If  he  had  been  served  with 
notice,  would  he  have  answered  differently — would  he  have 
defended  more  diligently  ?  An  error,  to  work  a  reversal  on 
bill  of  review,  must  not  only  be  apparent ;  it  must  be  at  least 
prima  facie  injurious.  Errors  of  form  avail  nothing. — Adams 
Eq.  416-7,  in  margin;  Story  Eq.  PI.  §  411;  Mitf.  PI.  102; 
Dexter  v.  Arnold,  5  Mason,  303  ;  Haig  v.  Homan,  8  CI.  &  Fin. 
320 ;  Berdanatti  v.  Sexton,  2  Tenn.  Ch.  Rep.  699,  705 ;  Flem- 
ing V.  Stout,  19  Ind.  328  ;  Guerry  v.  Ferryman,  12  Ga.  14. 

Another  view  is,  we  think,  equally  fatal  to  this  assignment 
of  error.  The  bill  of  review  shows  that  the  present  com- 
plainants were  under  fourteen  years  of  age  when  the  origi- 
nal suit  was  instituted  and  determined.  Their  father  is 
shown  to  have  been  then  dead.  There  is  no  averment  that 
they  had  a  legally  appointed  guardian.  Being  females  and 
of  very  tender  years,  it  requires  no  strain  to  presume  they 
resided  with  their  mother,  and  that  she  had  the  maintenance 
and  charge  of  them.  Her  interest,  and  the  claim  set  up  in 
the  suit,  was  adverse  to  that  of  her  children.  Rule  23  of 
chancery  practice  prescribes  in  what  manner  infant  parties 
shall  be  served.  It  enumerates  several  classes,  and  makes 
special  provision  for  each.  This  case  does  not  fall  within 
any  of  the  specially  enumerated  classes.  The  rule  then  con- 
tains this  clause  :  "  And  should  there  be  any  case  not  pro- 
vided for  by  statute,  or  by  this  or  some  other  rule,  and  proof 
be  made  before  the  Chancellor  or  Register,  he  may  direct  the 
mode  of  service,  or  appoint  a  guardian  ad  litem  for  such  in- 
fant without  service."  We  have,  then,  the  case  where  the 
Chancellor  or  Register  was  authorized  to  direct  in  what? man- 
ner service  should  be  made,  or  either  of  them  could  appoint 
a  guardian  ad  litem  without  service.  It  is  our  duty  to  pre- 
sume everything  in  favor  of  correct  ruling  in  the  original 
suit,  which  the  bill  of  review  does  not  disprove. —  Goldshy  v. 
Goldsby,  at.  present  term.  Indulging  these  presumptions,  we 
feel  bound  to  overrule  this  assignment  of  error.  There  are 
three  other  assignments,  not  insisted  on  here,  but  we  think 
there  is  nothing  in  them. 

The  decree  of  the  Chancellor  is  affirmed. 
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Bishop  et  al.  v.  Lalouette's  Heirs. 

Statutortj  Heal  Action. 

1.  "Assets;"  word,  as  used  in  the  Code  (§  2349),  includes  land, — The  word 
*' assets,"  as  nsed  in  the  statute  (Code,  §  2349),  authorizing  the  grant  of  letters 
of  administration  on  the  estates  of  non-residents,  who  die,  leaving  "assets," 
in  the  county  where  such  assets  are  left,  includes  land. 

2.  Alien  leaving  assets  in  Alabama;  what  court  administers. — Letters  of 
administration  on  the  estate  of  a  citizen,  and  resident  of  France,  who  died 
there,  intestate,  leaving  assets  in  Alabama,  consisting  of  land  only,  may  be 
granted  by  the  Probate  Court  of  the  county  in  which  the  laud  is  situated 

3.  Heirship;  proved  by  decree  of  Probate  Court  on  settlement  of  estate. — In  an 
action  of  ejectment,  by  the  heirs  of  a  decedent,  against  the  lessees  of  the 
administrator,  the  record  of  the  proceedings  of  the  Probate  Court  showing 
the  appointment  of  the  administrator,  and  decrees  against  him,  as  such,  in 
favor  of  the  plaintififs  in  ejectment,  as  heirs  of  such  decedent — is  admissible 
to  prove  the  fact  of  such  administration,  and  the  heirship  of  the  plaintiffs. 
(Stone,  J.,  dissenting,  held  that  the  lessees  of  an  administrator  are  estopped 
from  denying  the  intestate's  title  to  the  demised  premises,  and,  on  the 
determination  of  the  administration,  can  not  dispute  the  title  of  the  heir ; 
tut  the  record  of  the  proceedings  in  the  Probate  Court,  on  the  settlement  of 
the  administration,  does  not  prove  the  fact  of  the  heirship  of  the  plaintiffs,  in 
an  action  of  ejectment  to  recover  the  land  from  the  lessees,  and  is,  as  to  them, 
illegal  evidence.) 

4.  Tenants  may  not  dispute  landlord's  title. — Tenants,  and  their  privies  in 
blood  or  estate,  are  estopped  from  denying  the  title  of  the  landlord  under 
whom  they  hold,  or  of  one  succeeding  to  his  rights,  so  long  as  they  continue 
the  possession  originally  derived  from  him  ;  and  when  sued  for  the  possession 
of  the  demised  premises  by  the  landlord,  or  one  succeeding  to  his  rights,  are 
precluded,  as  well  after  the  termination,  as  during  the  continuation  of  the 
lease,  from  disputing  the  landlord's  title,  or  from  setting  up  an  outstanding 
title  in  a  stranger. 

5.  Same;  same. — Where  an  administrator  recovered,  in  ejectment,  against 
persons  who  submitted  to  his  claim  as  administrator,  and  subsequently  paid 
him  rent,  such  persons  can  not,  in  an  action  of  ejectment  for  the  same  prem- 
ises, brought  against  them  by  the  heirs  of  the  decedent,  dispute  the  title  of 
the  heirs,  or  set  up  the  fact  that  the  lands  have  escheated  to  the  State,  so  long 
as  thej'  continue  in  the  possession  derived  from  the  administrator. 

6.  Ejectment  against  several ;  practice  as  to  judgment  entry  and  assessment  of 
damages. — In  an  action  of  ejectment  against  several  defendants,  it  is  the  bet- 
ter practice  to  have  but  one  judgment  entry,  with  the  assessment  of  damages 
iu  severalty  ;  but  if  the  record  shows  a  separate  judgment  against  each 
defendant,  the  defect  is  a  clerical  error,  which  can  be  corrected  in  the  appel- 
late court. 

Appeal  from  Baldwin  Circuit  Court. 

Tried  before  Hon.  H.  T.  Toulmin. 

This  was  a  statutory  real  action,  in  the  nature  of  an  action 
of  ejectment,  brought  by  Rene  Louis,  Maxime  Adrien,  and 
Marie  Octave  Lalouette,  and  Gabrielle  Morin,  wife  of  Ed- 
ward Morin,  and  Ann  Delphine  Chaudon,  wife  of  Claude 
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Felix  Chaudon,  as  the  heirs  of  Antoine  P.  Lalouette, 
deceased,  against  Wm.  Bishop,  W.  A.  Lipscomb,  G.  W.  Lan- 
tern, and  A.  C.  Stjron,  to  recover  certain  lands  situated  in 
Baldwin  county,  Alabama.  Od  the  trial,  the  plaintiffs 
offered  in  evidence  the  record  of  the  Probate  Court  of  Bald- 
win county,  showing  an  order  appointing  G.  B.  Hall  admin- 
istrator of  A.  P.  Lalouette,  in  1861,  and  also  the  final  decree 
of  said  court  on  the  settlement  of  Hall's  administration,  in 
which  it  was  recited,  that  Rene  Louis  Lalouette,  and  others 
(who  were  plaintiffs  in  this  action),  were  the  heirs  of  said 
A.  P.  Laloulette ;  that  they  appeared  before  said  court,  by 
their  agent,  C  Beroujon,  had  an  account  stated  against  the 
administrator.  Hall,  and  decrees  rendered  in  their  favor 
against  him ;  that  said  court  revoked  Hall's  letters,  and 
directed  the  land  to  be  given  to  plaintiffs.  The  defendant 
objected  to  the  introduction  of  this  record,  as  irrelevant  and 
incompetent  evidence.  The  court  overruled  the  objection, 
holding  that  it  was  admissible  to  show — 1.  Hall's  appoint- 
ment as  administrator.  2.  To  show  the  final  settlement  of 
his  administration.  3.  To  show  that  the  plaintiffs,  in  this 
case,  are  the  heirs  of  A.  P.  Lalouette.  To  this  ruling  of  the 
court,  the  defendants  excepted.  The  plaintiffs  also  proved 
that  the  defendants  appeared  as  witnesses  on  the  final  set- 
tlement of  Hall's  administration,  and  testified  as  to  money 
paid  by  them  to  Hall,  as  the  rent  of  portions  of  the  land 
sued  for  ;  that  some  of  the  defendants  were  also  defendants 
in  a  suit  brought  by  said  Hall,  as  administrator,  to  recover 
possession  of  the  land  in  controversy ;  that  there  was  a 
judgment  rendered  in  said  suit,  in  favor  of  said  administra- 
tor, at  the  Spring  Term,  1867,  of  the  Circuit  Court  of  Bald- 
win county  ;  that  the  defendants  then  leased  the  lands  from 
Hall,  as  such  administrator,  and  paid  rent  from  that  time 
until  1873,  but  had  paid  no  rent  since  that  time  ;  that  the 
defendants  had  occupied  the  lands  during  the  whole  time. 
They  then  proved  the  value  of  the  use  and  occupation  of  the 
land. 

The  defendants  offered  evidence  of  the  possession  of 
several  parcels  of  the  land  by  themselves,  and  by  those  from 
whom  they  purchased,  as  far  back  as  1873.  They  admitted 
that  they  had  submitted  to  Hall's  claim  as  administrator, 
and  had  paid  him  rent.  They  testified  that  Hall  claimed 
the  land  as  escheated  property,  and  at  the  time  they  sub- 
mitted to  his  claim,  it  was  understood  that  he  would  apply 
for  an  order  to  sell  it,  as  escheated  property,  but  that  no 
such  sale  ever  took  place.  They  proved,  also,  that  defend- 
ants, and  persons  from  whom  they  had  purchased  portions 
of  the  land,  had  improved  parts  of  it,  before  Hall  claimed  it 
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as  administrator,  and  had  claimed  to  own  it ;  that  A.  P. 
Lalouette  was  an  aHen — a  citizen  of  France — at  tlie  time  of 
his  death,  and  that  plaintiffs  were  all  natives  of  France,  and 
domiciled  there.  The  defendants  proved,  in  rebuttal,  by  offi- 
cial records  from  France,  that  A.  P.  Lalouette  died  in 
France  April  9,  1855.  They  proved,  by  the  same  records, 
his  marriage  in  that  country,  the. birth  of  the  plaintiffs,  who 
were  proved  to  be  his  children,  and  the  fact  that  they  sur- 
vived him,  and  resided  in  France. 

The  court  charged  the  jury  that  "if  they  believed,  from 
the  evidence,  that  these  plaintiffs  are  the  children  and  heirs  of 
A.  P.  Laloutte,  deceased,  and  that  Gerald  B.  Hall  adminis- 
tered on  the  estate  of  said  Lalouette,  and,  as  administrator, 
rented  the  lands  in  question  to  the  defendants,  and  defend- 
ants were  tenants  of  said  Hall,  as  administrator,  then  these 
defendants  are  estopped  from  denying  the  title  of  these 
plaintiffs,  who  stand  in  the  place  of  said  Hall,  and  are  enti- 
tled to  recover.  If  you  believe  the  defendants  went  into 
possession  under  Hall,  as  administrator,  then  the  title  of  A. 
P.  Lalouette  is  not  in  question  before  you."  The  court  also 
charged  the  jury  that  the  act  of  February  21,  1870— being 
an  act  to  carry  into  effect  the  consular  convention  between 
France  and  the  United  States — made  the  plaintiffs  lawful 
heirs,  and  gave  them  inheritable  blood,  and  the  defendants 
are  estopped  from  denying  their  right  to  inherit  the  lands, 
by  their  renting  from  Hall,  as  administrator.  Several 
charges  were  requested  by  the  defendants,  asserting  the  con- 
verse of  these  propositions,  and  that  the  plaintiffs  took  no 
title  to  the  property,  which,  the  charges  asserted,  had 
escheated  to  tUe  State.  These  charges  the  court  refused  to 
give,  and  defendants  excepted  to  the  refusal  of  each  charge. 

The  jury  brought  in  four  verdicts,  each  in  favor  of  the 
plaintiffs,  and  against  the  four  defendants,  respectively,  and 
there  was  a  separate  judgment  rendered  against  each  one  of 
them.  The  admission  of  the  record  of  the  proceedings  of 
the  Probate  Court  of  Baldwin  county,  the  giving  and  refusal 
of  the  several  charges,  and  the  rendition  of  the  four  separate 
judgments,  are  assigned  as  error. 

Anderson  &  Bond,  and  John  Elliott,  for  appellants. — The 
Probate  Court  had  no  jurisdiction  to  grant  letters  of  admin- 
istration on  Lalouette's  estate,  for  there  were  no  "assets"  in 
Baldwin  county,  in  the  sense  in  which  that  word  is  used. in 
the  Code  of  1852  (§  1667) ;  nor  was  there  any  privity  of 
estate  created  between  Hall  and  the  children  of  Lalouette 
by  aud  through  his  acts  as  administrator.  The  transcript  of 
the  record  of  the  proceedings  in  the  Probate  Court  of  Bald- 


200  SUPEEME  COURT  [Dec.  Term, 

fBishop  et  al.  v.  Lalouette's  Heirs.] 

win  county,  on  the  final  settlement  of  Hall's  administration, 
was  clearly  incompetent  to  prove  that  appellees  were  the 
heirs  of  A.  P.  Lalouette. 

Thos.  H.  Price,  for  appellees. — The  judgment  in  favor  of 
Hall  against  these  defendants,  who  became  his  tenants  as 
administrator,  is  conclusive  in  this  action,  because  of  the 
privity  between  Hall,  as  administrator,  and  the  appellees. 
2  Brick.  Dig.  203,  §  45.  If  Hall  were  suing,  appellants  could 
not  dispute  his  title. — Hill  v.  Huckahee,  52  Ala.  155.  Appel- 
lants are  concluded  by  the  decree  in  the  Probate  Court 
against  Hall. — Lalouette  v.  Lipsoomh,  52  Ala.  570 ;  Powell  v. 
Washington,  15  Ala.  803  ;  Lamkin  v.  Beyer,  19  Ala.  229 ; 
Deslonde  (&  James  v.^Darrington's  Heirs,  29  Ala.  92.  A  ten- 
ant can  not  deny  his  landlord's  title. — Russell  v.  Eriuiti, 
adrrir,  38  Ala  44 ;  Clarke  v.  Clarke,  51  Ala.  498.  For  this 
reason,  also,  the  defendants  can  not  defend  on  the  ground 
that  the  land  had  escheated  to  the  State. 

SOMERVILLE,  J.— The  Code  of  1852  (§  1667)  conferred 
on  courts  of  probate  authority  to  grant  letters  of  adminis- 
tration within  their  respective  counties,  among  other  contin- 
gencies, "  where  the  intestate,  not  being  an  inhabitant  of  the 
State,  dies  out  of  the  county,  leaving  assets  therein" — the 
same  provision  occurring  in  section  2349  of  the  present 
Code  (1876).  The  word  "  assets,"  as  here  used,  includes 
both  real  and  personal  assets,  and,  therefore,  comprehends 
land  or  real  estate,  according  to  its  ordinary  signification. 
1  Bouv.  Law  Die.  title  Assets.  Such  property  was  and  is 
expressly  charged,  by  statute,  with  the  payment  of  the  dece- 
dent's debts,  and  is  estimated  in  fixing  the  penalty  of  the 
administrator,  or  executor's  bond. — Code  1852,  §§  1737, 1683. 
The  rents  were  lawfully  collectable  by  the  personal  repre- 
sentative, and  he  could  maintain  ejectment  for  it,  then  as 
now.— §  1751  ;  1  Brick.  Dig.  p.  625,  §  6.  ■ 

The  Probate  Court  of  Baldwin  county  clearly  had  juris- 
diction to  grant  letters  of  administration  in  the  estate  of 
Antoine  Lalouette  to  Hall,  which  was  done  in  the  year  1861, 
although  the  only  property  of  the  decedent  in  the  county 
consisted  of  real  estate. 

The  record  of  the  proceedings  of  the  Probate  Court, 
showing  the  appointment  of  Hall  as  administrator,  and  the 
decrees,  on  final  distribution,  against  him,  in  favor  of  the 
present  plaintiffs  in  this  suit,  as  heirs  of  Antoine  Lalouette, 
was  properly  admitted  in  evidence  by  the  Circuit  Court,  to 
prove  the  fact  of  such  administration,  and  the  heirship  of 
the  plaintiff.     This  point  was  so  expressly  decided  in  the 
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case  of  Lalouette's  Heirs  v.  Lipscomb  (improperly  reported  as 
Lalowette's  Heirs  v.  Lipscomb),  in  52  Ala.  570 ;  the  defend- 
ant there,  as  here,  having  entered  the  premises  sued  for  as 
tenants,  under  a  lease  from  the  administrator,  the  court 
said  :  "  The  defendant  rented  from,  and  held  under  Hall,  as 
the  administrator  of  the  estate,  and  was  consequently  a 
privy  in  estate  with  Hall  as  such  administrator ;  and,  being 
such  privy,  the  recitals  in  the  record  of  Hall's  settlement  as 
to  the  heirship  of  the  plaintiffs,  are  evidence  against  the 
defendants,  to  the  same  extent  that  they  would  be,  in  a  proper 
case,  against  Hall  himself." 

There  are  few  principles  of  law  better  settled  than  that 
both  tenants  and  their  privies,  in  blood  or  estate,  are 
estopped  from  disputing  the  title  of  the  landlord  under 
whom  they  hold,  or  of  any  one  who  succeeds  to  his  rights, 
so  long  as  they  continue  the  possession  originally  derived 
from  him.  Hence,  when  sued  for  the  possession  of  the  de- 
mised premises  by  the  landlord,  or  one  surrendering  to  his 
rights,  the  tenant  is  precluded,  as  well  after  the  termination 
of  the  lease  as  during  its  continuance,  from  calling  the  title 
of  the  plaintiff  in  question,  or  from  setting  up  an  outstanding 
title  in  a  stranger,  or  third  person. — Russell  v.  Eriuin's  Adnir, 
38  Ala.  44 ;  Shelton  v.  Eslava,  6  Ala.  230 ;  Seaberry  v.  Steio- 
art,  22  Ala.  207 ;  4  Wait's  Act.  and  Def.  p.  258,  §  2 ;  Taylor's 
Land,  and  Ten.  §  629. 

The  rule  might,  of  course,  be  otherwise,  upon  well  settled 
grounds  of  reason,  public  policy,  and  principle,  where  the 
tenant  had  been  induced  to  accept  a  lease  through  fraud, 
mistake,  or  misrepresentation. —  Gamp  v.  Camp,  15  Amer. 
Dec.  p.  60  and  p.  69,  note. 

The  defendants,  in  this  case,  after  the  first  action  of  eject- 
ment against  them  brought  by  Hall,  in  which  he  recovered 
the  premises  here  sued  for,  submitted  to  Hall's  claim  as 
administrator  of  the  estate  of  Lalouette,  and  paid  him  rent 
from  the  year  1867,  to^  and  including,  the  year  1872.  Hall 
was,  of  course,  a  mere  trustee,  representing  the  creditors 
of  the  estate,  if  any,  and  also  the  heirs.  No  debts  being 
proved  against  the  estate,  his  recovery  enured  to  their  ben- 
efit, between  whom  and  himself  there  is  manifest  privity. 
Bennett  v.  Covelman,  48  Barb.  (N.  Y.)  73.  It  is,  therefore, 
immaterial  in  this  action  whether  the  title  of  the  plaintiffs  is 
good  or  bad,  or  whether  the  lands  sued  for  had  escheated  to 
the  State  of  Alabama,  or  otherwise.  These  questions  can 
not  be  raised  by  the  defendants,  so  long  as  they  continue  to 
hold  under  their  originally  acquired  possession,  derived  as 
tenants  from  Hall,  the  administrator. 

It  is  objected,  and   further  assigned   for  error,  that  the 
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record  shows  a  separate  judgment  entry  against  each  of  the 
several  defendants  in  the  court  below.  Conceding  that  this 
objection  is  taken  in  time,  without  being  first  urged  in  the 
lower  court,  the  defect  is  a  clerical  error,  or  want  of  form 
merely,  which  can  be  corrected  in  the  appellate  court. 
Where  there  are  more  defendants  than  one,  the  statute 
authorizes  the  jury  to  "assess  damages  arising  from  the 
detention  of  the  land  [sued  for]  and  injury  thereto,  in  sever- 
alty, against  each  defendant  for  distinct  damages." — Code 
1876,  §  2964.  Whether  this  confers  the  authority  to  enter  a 
separate  judgment  or  not  against  each  defendant,  the  better 
and  more  proper  practice  is  to  have  but  one  judgment  entry, 
with  the  assessment  of  damages  only  in  severalty. 

Let  the  judgment  of  the  Circuit  Court  be,  accordingly, 
corrected  here,  and  a  judgment  entered,  with  a  writ  of  pos- 
session, against  all  of  the  defendants,  for  the  premises,  with 
costs,  and  with  an  assessment  of  damages  in  severalty, 
according  to  the  verdict  of  the  jury, — Code  1876,  §§  3155, 
3943,  3946 ;  Smith  v.  Kennedy,  63  Ala.  334  ;  Jean  v.  Sandi- 
ford,  39  Ala.  317 ;  Jackson  v.  Shipman,  28  Ala.  488. 

Affirmed. 

STONE,  J.  (dissenting), — I  dissent  from  that  part  of  the 
foregoing  opinion  which  holds  that  the  record  of  the  final 
settlement  and  distribution  of  the  estate  of  Lalouette,  made 
by  Hall,  the  administrator,  was  legal  evidence  against 
Bishop  and  others,  that  the  plaintiflfs  in  this  action  are  the 
heirs  at  law  of  Antoine  Lalouette.  I  think  the  case  of  ia- 
louette  V.  Lipscomb,  52  Ala.  570,  was  erroneously  decided,  and 
that  it  should  be  overruled.  I  can  not  perceive  on  what 
principle  Hall's  admission,  even  of  record,  if  you  please,  that 
certain  persons  were  the  legal  heirs  of  a  decedent,  whose 
personal  representative  he  was,  should  conclude,  or  in  any 
way  bind  his  tenants,  who  had  previously  taken  possession 
under  him,  that  the  present  plaintiffs  were  in  fact  the  heirs 
of  his  intestate.  The  probate  proceeding  was  res  inter  alios 
acta.  Bishop  and  his  co-defendants  had  acquired  possession 
tinder  Hall,  as  the  administrator  of  Antoine  Lalouette. 
This  estopped  them  from  disputing  Lalouette's  title.  So, 
when  the  purposes  of  the  administrator  were  accomplished, 
and  the  right  of  the  administrator  to  withhold  the  possession 
of  the  realt}'  from  the  heirs  had  thereby  ceased  (see  Calhotm 
V.  Fletcher,  63  Ala.  574),  then  the  tenant  was  estopped  from 
disputing  the  title  of  the  heir,  as,  by  the  lease,  he  had  estopped 
himself  from  disputing  the  title  of  the  ancestor.  The  heir's 
title  was  the  ancestor's  title,  and  the  estoppel  applied  as  well 
after  descent  cast,  as  before.  But  this  in  no  manner 
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determined  who  the  heir  was.  The  record  in  this  case  raises 
the  question,  who  were  the  heirs  ?  The  defendants  were 
authorized  to  demand  legal  proof  of  that  fact.  I  do  not 
think  the  proof  offered  was  legal  evidence  against  them. 


McElderry  v.  Jones. 

Statutory  Beal  Action. 

1.  United  States  treasury  notes  legal  tender. — United  States  treasury  notes  are, 
equally  with  gold  and  silver,  a  legal  tender  at  their  nominal  value  for  the  pay- 
ment of  debts,  whether  such  debts  were  contracted  before,  or  after,  the  passage 
of  the  acts  of  Congress  authorizing  their  issue,  and  declaring  them  a  legal 
tender. 

2  Depreciated  currency  ;  promise  by  debtor  to  make  good,  deficiency  caused  by 
pnyment  of,  valid. — A  promise  by  a  debtor,  who  pays  depreciated  currency  to 
his  creditor,  to  make  good  the  deficiency,  is  founded  on  a  valuable  considera- 
tion, and  may  be  enforced,  although  the  creditor  may  have  surrendered  the 
evidence  of  the  debt. 

3.  Debtor;  promise  to  pay  more  than  due  to  creditor,  not  to  be  enforced. — But  a 
promise  by  a  debtor,  who  tenders  money  to  his  creditor,  such  as  the  latter  is 
bound  to  receive,  and  which  is  the  full  measure  of  the  debtor's  liability,  to  pay 
more  in  another  currency,  of  greater  value  in  the  transaction  of  business,  is 
without  consideration,  and  can  not  be  enforced. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  John  Henderson. 

This  was  a  statutory  real  action,  brought  on  the  9th  of 
February,  1872,  by  Thomas  McElderry  against  McMin  Jones. 
On  the  trial,  the  plaintiff  read  in  evidence  three  promissory 
notes,  for  one  thousand  dollars  each,  made  by  the  defendant 
on  January  24,  1859,  and  payable  to  the  plaintiff,  in  one,  two, 
and  three  years  after  date.  The  plaintiff  also  read  in  evi- 
dence, a  mortgage  on  the  lands  sued  for,  which  recites  that  it 
was  executed  to  secure  the  payment  of  the  notes.  There 
were  various  credits  on  these  notes,  but  none  of  them  were 
controverted,  except  as  follows  :  It  appeared,  from  the  evi- 
dence, that  about  June  12th,  1866,  when  United  States  treas- 
ury-notes were  at  a  discount  of  from  thirty-five  to  forty  per 
cent,  the  defendant  went  to  plaintiff's  house,  taking  with  him 
$2,000  in  United  States  treasury-notes.  He  asked  the  plain- 
tiff if  he  was  willing  to  take  these  notes  at  par  value,  and 
plaintiff  declined  to  do  so.  Defendant  then  handed  the 
package  of  notes  to  plaintiff,  who  counted  it  over,  found  that 
it  contained  $2,000,  and  thereupon  entered  a  credit  of  $500 
on  each  of  the  three  promissory  notes.  Defendant  did  not 
assent  to  this,  nor  did  he  object  to  it.     If  the  treasury-notes 
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or  "legal  tender  notes"  were  taken  at  their  face  value,  very 
little.,  if  anything,  was  due  on  the  mortgage  debt.  The  court 
charged  the  jury,  "that  if  they  believed,  from  the  evidence, 
that  on  the  12th  day  of  June,  1866,  the  defendant  paid  the 
plaintiff  $2,000  in  legal  tender  notes,  the  defendant  is  in  law 
entitled  to  a  credit  of  $2,000  on  the  notes  read  in  evidence,  as 
of  the  date  of  such  payment,  and  that  a  credit  of  $2,000  of 
that  date  should  be  allowed,  in  favor  of  the  defendant,  by  the 
jury,  in  making  up  their  verdict.  The  plaintiff  excepted  to 
this  charge.  The  plaintiff  then  asked  the  court  to  give  the 
following  written  charge :  'Tf  the  jury  believe,  from  the  evi- 
dence, that  on  the  12th  day  of  June,  1866,  the  defendant  paid 
the  plaintiff  $2,000  in  United  States  notes,  conlmonly  called 
"legal  tender  notes,"  and,  at  the  time  of  such  payment,  said 
notes  were  at  a  discount  of  from  thirty-five  to  forty  per  cent, 
as  compared  with  gold  or  silver  coin,  and  at  the  time  of  the 
payment  there  was  an  express,  or  implied,  agreement  between 
the  parties,  that  such  notes  were  paid  and  received  at  twenty 
per  cent,  discount,  then  the  defendant  is  only  entitled  to  a 
credit  of  $1,500  on  account  of  such  payment."  This  charge 
the  court  refused  to  give,  and  the  plaintiff  excepted.  There 
was  a  verdict  for  the  defendant.  The  errors  assigned  are 
the  giving  of  the  charge,  and  the  refusal  to  charge  as 
requested. 

John  T.  Heflin,  for  appellant. — The  debt  due  to  McElderry 
was  payable  only  in  coin,  when  it  was  created,  and  the  par- 
ties may  agree  as  to  the  rate  at  which  treasury-notes  shall  be 
received  and  credited  on  it. — Bush  v.  Baldry,  11  Allen,  869  ; 
Sears  v.  Beiving,  14  Allen,  426  ;  Starwood  v.  Flagg,  98  Mass. 
125.  The  difference  between  the  value  of  coin  and  legal 
tender  notes  is  recognized  in  law. — Ezell  v.  Parker,  41  Miss. 
628 ;  Holt  et  al.  v.  Given,  43  Ala.  613.  There  was  a  moral 
obligation  to  pay  the  debt  in  coin,  and,  hence,  after  a  volun- 
tary payment  by  the  debtor  in  depreciated  currency,  it  can 
not  be  subsequently  avoided. — Jones  v.  Thomas,  5  Cald.  645  ; 
74  Pa.  St.  371.  The  agreement  of  the  parties  to  pay  and 
receive  legal  tender  notes  at  less  than  their  nominal  value  is 
binding,  and  the  change  in  the  decisions  of  the  Supreme  Court 
of  the  United  States  can  not  affect  such  an  agreement. — Har- 
ris V.  Jex  et  al,  55  N.  Y.  421 ;  1  Wall  175  ;  GUman  v.  Douglas, 
7  Nev.  28. 

Taul  Bradford,  for  appellee. — "When  Jones  paid  McEl- 
derry the  $2,000  in  United  States  treasury-notes  the}'^  were 
legal  tender  for  the  payment  of  debts,  their  value  was  fixed, 

and  was  equal  to  the  same  amount  of  gold  coin.     This  was 
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settled  by  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  "Legal  Tender  Cases,"  (17  Wallace),  and  whatever 
maj  be  our  opinion  as  to  the  manner  in  which  this  decision 
was  reached,  we  must  regard  it  now  as  a  correct  exposition 
of  the  law.  An  agreement  by  Jones  to  pay  more  than  the 
original  indebtedness,  under  the  facts  in  this  case,  would 
have  been  "nudum  pactum."  The  legal  tender  quality  of  the 
notes  could  not  be  changed  by  private  agreement.  But 
appellee  insists  that  there  was  no  evidence  before  the  jury, 
showing,  or  tending  to  show,  that  Jones  agreed  that  the  $2,000 
should  be  taken  by  McElderry  at  $1,500. 

BRICKELL,  C.  J. — This  was  a  statutory  real  action  by  a 
mortgagee  to  recover  from  the  mortgagor  possession  of 
the  mortgaged  premises.  The  only  defense  insisted  upon 
was  the  payment  of  the  mortgage  debt  before  the  commence- 
ment of  suit.  Whether  the  defense  was  available,  was  not  mat- 
ter of  controversy  in  the  Circuit  Court.  The  contention  by  the 
parties  was  limited  to  the  fact  of  payment,  and  the  instruc- 
tions given  and  refused,  all  proceed  upon  the  hypothesis, 
that  if  the  fact  of  payment  was  proved,  it  was  an  available 
and  complete  defense.  Whether  the  mortgagee  can  not 
recover  in  ejectment  after  payment  of  the  mortgage  debt,  is  a 
question  which  has  not  been  heretofore  decided,  and  which 
we  now  leave  open,  this  cause,  as  it  is  presented,  not  involv- 
ing it, —  Collins  V.  Robinson,  33  Ala.  91. 

United  States  treasury-notes  are,  equally  with  gold  coin,  a 
legal  tender  at  their  nominal  value  for  the  payment  of  debts, 
whether  the  debts  were  contracted  prior  or  subsequent  to  the 
acts  of  Congress  authorizing  their  issue  and  declaring  them  a 
legal  tender.— Legal  Tender  Cases,  22  Wall.  459.  Whoever 
may  tender,  or  may  receive  the  one  or  the  other,  tenders  or 
receives  all  that  can  by  law  be  demanded  in  payment — the 
one  is  the  legal  equivalent  of  the  other.  If  the  mortgagor 
had  made  a  payment  of  two  thousand  dollars  in  United  States 
treasury-notes,  declared  a  legal  tender  by  the  acts  of  Con- 
gress, to  that  extent  the  mortgage  debt  was  extinguished, 
the  promise  of  the  debtor  was  fulfilled,  the  obligation  of  his 
contract  satisfied.  This  was  the  simple  proposition  embodied 
in  the  instruction  given,  to  which  an  exception  was  reserved. 

If  a  debtor  makes  a  payment  in  depreciated  currency, 
promising  the  creditor  to  make  good  the  depreciation,  the 
promise  is  founded  on  a  valuable  consideration,  and  will  be 
enforced,  though  the  creditor  may  have  surrendered  the  evi- 
dence of  debt. — Blills  v.  Geron,  22  Ala.  469.  This  is  certainly 
true  of  bank  notes,  not  a  legal  tender,  not  money  in  contem- 
plation of  law,  but  which  by  common  consent,  in  the  ordinary 
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course  and  transaction  of  business,  are  treated  and  esteemed 
as  money.  It  is  the  consent  of  those  who  employ  them  that 
gives  them  currency  and  value  as  money,  and  the  consent 
may  be  yielded,  or  refused,  at  the  election  of  all  to  whom  they 
are  tendered.  If  it  is  yielded  upon  a  promise  that  they  shall 
be  made  the  equivalent  of  money — of  that  which,  by  law,  ia 
made  the  currency,  and  which  may  be  tendered  and  must  be 
received  in  payment  of  debts,  there  is  a  consideration  for  the 
promise.  But  there  can  be  no  consideration  for  the  promise 
of  a  debtor  who  tenders  money  to  his  creditor,  which  the 
creditor  is  bound  to  receive,  and  which  is  the  full  measure  of 
the  debtor's  liability  to  pay  more,  because  there  is  another 
kind  of  money,  no  more  in  legal  contemplation  than  the  equiv- 
alent of  that  which  is  tendered,  having  a  greater  value  in  the 
transaction  of  business.  If  there  was  an  agreement  by  the 
appellee  that  the  treasury-notes  should  be  accepted  at  their 
value  as  compared  with  gold  coin,  instead  of  their  nominal 
value,  it  was  without  consideration,  and  did  not  lessen  his 
right  to  a  credit  on  the  mortgage  debt,  for  their  nominal 
value.  There  was  no  error  in  the  refusal  of  the  instruction 
requested,  and  the  judgment  of  the  Circuit  Court  is  affirmed. 


Bull  V.    The    Mobile   &  Montgomery 
Railroad  Company. 

Action  by  Employee  against   Railroad   Company  for   damages 
for  Personal  Injury. 

1.  Employee  of  railroad  company;  when  cannot  recover  against,  for  personal 
injury. — A  railroad  company  is  uot  liable  for  damages,  at  the  suit  of  oue  of  its 
employees,  for  injuries  received  in  a  collision  between  two  trains,  when  such 
collision  was  caused  by  gross  negligence  on  the  part  of  the  officers  in  charge 
of  one  of  the  trains. 

Appeal  from  the  Circuit  Court  of  Mobile* 

Tried  before  Hon.  H.  T.  Toulmin. 

On  the  night  of  March  Ibth,  1876,  at  about  ten  minutes  after 
12  o'clock  an  irregular  train, running  from  Montgomery  to  Mo- 
bile, over  the  defendant's  railroad,  collided  at  Greenville  with 
the  regular  train  running  north.  The  north  bound  train  was 
standing  on  "  the  switch  frog,"  just  north  of  the  station,  and 
the  south  bound  train  came  at  a  speed  of  about  twelve  miles 
an  hour  into  the  station.     The  engineer  on  the  latter  train 
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was  seated  with  his  head  lying  ou  his  arm,  in  which  position 
he  had  remained  while  the  engine  had  traveled  about  five 
miles.  He  testified,  however,  that  he  was  not  asleep.  The 
station  was  at  the  top  of  an  up  grade,  and  all  the  evidence 
was  to  the  effect,  that  if  the  engineer  had  "  shut  off  steam," 
at  the  beginning  of  the  up  grade,  he  could  have  stopped  his 
train  without  the  aid  of  the  brakes.  There  were  three  brakes 
on  the  train,  one  of  which  was  out  of  order.  Appellant  was 
a  fireman  on  the  irregular  train,  and  as  soon  as  lie  saw  the 
north  bound  train  cried  out,  '*  there  is  an  engine  on  the  main 
line,"  and  ran  to  pull  thebell  line,  and  to  put  on  the  "  tender 
brake."  In  doing  this,  he  was  caught  between  the  enj^jine  and 
tender,  and  seriously  hurt,  receiving  a  flesh  wound  in  the 
thigh,  and  a  contused  wound  in  the  foot.  He  was  confined  to 
his  bed  for  a  long  time,  and  was  put  to  great  expense  for  med- 
ical and  other  attention.  This  action  was  brought  to  recover 
damages  for  the  injuries  thus  sustained.  On  the  trial,  it  ap- 
peared that  both  the  engineer  and  the  conductor  on  the  irreg- 
ular train  were  competent  men  to  fill  their  respective  places  ; 
that  it  was  the  duty  of  the  "  yard  master  "  to  make  up  the 
trains,  and  that  the  number  of  cars,  and  of  brakes,  was  left  to 
their  judgment  and  skill ;  that  one  of  these  "  yard  masters  " 
was  discharged  for  intemperance,  but  it  did  not  appear  that 
he  had  made  up  the  train  on  which  appellant  was  injured. 
The  court  charged  the  jury,  at  the  request  of  appellee,  "  that 
if  they  believed  the  evidence  they  must  find  for  the  defend- 
ant." The  action  of  the  court  in  giving  this  charge  is  assigned 
for  error. 

McKiNSTRY  &  Son,  for  appellant. — The  damage  to  appel- 
lant was  caused  by  the  negligence  of  the  defendant,  appellee, 
in  the  insufiicient  equipment  of  its  trains.  The  collision  in 
which  he  was  injured  arose  from  the  inability  to  check  the 
speed  of  the  train,  because  the  brakes  were  insufficient,  and 
therefore  the  appellee  is  liable. — 4  Port.  224,  22  Ala.  294  ;  24 
Ala.  21  ;  25  Ala.  659 ;  42  Ala.  672  ;  48  Ala.  459.  There  was 
evidence  tending  to  show  that  the  brakes  were  insufficient ; 
that  appellant's  injury  was  caused  by  inability  to  check  the 
speed  of  the  train  for  that  reason  ;  that  the  officer,  who  had 
charge  of  making  up  the  trains,  was  of  intemperate  habits. 
The  charge  of  the  court  withdrew  all  this  evidence  from  the 
consideration  of  the  jury,  thus  invading  its  province. — 30 
Ala.  253  ;  36  Ala.  4^9  ;'  33  Ala.  429  ;  39  Ala.  169. 

Gregory  L.  Smith,  for  appellee. — The  injury  to  appellant 
was  caused  by  the  negligence  of  the  engineer,  in  running  too 
fast.     He  was  a  fellow  servant  of  appellant,  and  the  latter 
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cannot  recover  for  an  injury  caused  by  his  negligence. — M. 
d  M.  R.  R.  V.  Thomas,  42  Ala.  700 ;  Walker  v.  Bollinq,  2  Ala. 
309  ;  Smith  v.  M.  &  31,  R.  R.  59  Ala.  215.  The  evidence  only 
tended  to  show  that  the  brakes  were  insufficient  generally, 
but  unless  the  insufficiency  was  the  proximate  cause  of  the 
injury,  appellee  is  not  liable. — Lane  v.  Atlantic  Works,  111 
Mass.  135  ;  11  Ohio  St.  333  ;  35  N.  Y.  210 ;  fj  Jones  N.  C; 
46  Pa.  St.  151.  And  it  must  be  shown,  that  appellee  failed 
to  use  due  diligence  in  selecting  a  competent  man  to  prepare 
the  train,  or  failed  to  supply  the  necessary  implements  to 
construct  the  train  properly.  M.  &  M  R.  R.  Co.  v.  Thomas, 
(supra),  and  the  burden  of  proof  was  on  appellant.  The  mak- 
ing up  of  the  train  was  left  to  the  skill  of  the  yard  master, 
and  if  the  company  had  selected  a  competent  man  to  fill  this 
place,  they  are  not  liable  to  appellant  for  an  injury  caused 
by  his  negligence.  There  was  no  conflict  in  the  evidence  and 
the  general  charge  was  properly  given. — 20  Ala.  691 ;  56  Ala. 
549 ;  22  Wall.  116.  When  the  evidence  justifies  the  general 
charge,  it  should  be  given,  for  in  this  way  only,  can  a  corpor- 
ation be  protected.— 31  Com.  B.  918  ;  3  C.  B.  (N.  S.)  166  ; 
7  Am.  Rep.  123. 

STONE,  J. — There  can  be  no  question  that  the  injury  of 
which  plaintiff  complains,  was  the  result  of  gross  careless- 
ness. The  testimony,  although  voluminous,,  is  not  in  con- 
flict, except  on  a  few  minor  and  immaterial  points.  It  all 
points  in  one  direction — namely,  that  the  collision  resulted 
from  the  gross  carelessness  and  disobedience  of  orders,  of 
which  the  officer  or  officers  having  charge  of  the  running 
of  the  down  train  were  guilty.  Why  the  engineer,  expecting 
to  meet  a  regular  train  at  Greenville,  should  approach  that 
station  at  the  speed  the  testimony  discloses,  and  why  the  con- 
ductor, and  even  the  fireman,  did  not  take  steps  to  counter- 
act such  recklessness,  are  questions  which  our  want  of  knowl- 
edge of  the  government  of  trains  does  not  enable  us  to  an- 
swer. Charity  suggests  that  the'engineer  was  asleep,  and  the 
testimony  of  the  witness  Harris  tends  to  confirm  the  suspi- 
cion. No  want  of  skill  is  imputed  to  the  engineer  or  con- 
ductor, while  all  the  testimony  tends  to  show  they  were  com- 
petent. Plaintiff  being  an  employee  of  the  railroad  company 
and  fellow-servant  of  the  officers  t'.irough  whose  negligence 
the  injury  was  done,  the  case  falls  directly  within  the  prin- 
ciple declared  in  Mobile  &  Montgomery  Raihoay  Company  v. 
Smith,  59  Ala.  245  ;  and  the  charge  of  the  court  was,  there- 
fore, free  from  error. 

Affirmed. 
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Burns  v,  Henry. 

Trover  before  Justice  of  Peace  ;  Plea,  tvant  of  Jurisdiction. 

1.  Justice  of  jjface;  when  has  no  jurisdiction  in  actions  of  trover.— J  nf>tices  of 
the  peace  have  no  jnrisriictiou,  in  actions  of  trover,  when  the  amount  of 
the  damages  claimed  exceeds  fifty  dollars. 

2.  Jurisdiction ;  wh(m  want  of  is  apparent  on  the  pleadings,  how  taken  advan- 
tage of. — When  in  an  action  of  trover  before  a  justice  of  the  peace,  the  jus- 
tice's want  of  jurisdictfon  is  apparent  on  the  complaint,  and,  in  the  judg- 
ment, the  defendant  is  not  put  to  his  plea,  but  may  take  advantage  of  it,  by  a 
motion  to  dismiss  the  case. 

3.  Same ;  when  want  of  is  7iot  apparent  on  the  face  of  proceedings,  how  advan- 
tage taken  of. — In  such  a  case,  if  the  justice's  want  of  jurisdiction  does  not 
appear  on  the  face  of  the  complaint,  the  facts  which  show  it  must  be  set  up 
by  plea  in  abatement  to  the  jurisdiction. 

Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  Hon.  W.  L.  Whitlock. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  L.  Cunningham,  and  Aiken  &  Martin,  for  appellant. 

Denson  &  Di^QUE,  for  appellee. — The  motion  to  dismiss, 
for  want  of  jurisdiction  in  the  justice's  court,  was  properly 
overruled, — Const.  Ala.  Art.  VI,  §  26.  Even  if  the  amount 
claimed  was  beyond  the  jurisdiction  of  the  justice,  the 
defendant  waived  any  objection  on  that  ground,  by  failing 
to  file  a  plea  to  the  jurisdiction,  and  taking  the  case  to  the 
Circuit  Court.  Appeals  from  such  courts  are,  in  the  Circuit 
Courts,  tried  de  nooo,  without  regard  to  defects  in  the  sum- 
mons, or  other  proceedings  before  the  justice. — Code,  §  3121 ; 
Glaze  V.  Blake,  56  Ala.  379. 

SOMERVILLE,  J. — This  is  au  action  of  trover,  claiming 
the  sum  of  one  hundred  dollars  damages  for  the  conversion 
by  the  appellant.  Burns,  of  four  bales  of  cotton  and  one 
horse,  the  property  of  the  appellee,  Henry.  It  was  origin- 
ally commenced  in  November,  1876,  before  a  justice  of  the 
peace,  where  a  motion  was  made  by  the  defendant  to  dismiss 
the  case  for  want  of  jurisdiction,  which  was  refused  to  be 
entertained  by  the  justice,  who,  thereupon,  proceeded  to 
trial,  and  rendered  judgment  against  the  defendant  for  the 
sum  of  $68.83,  and  costs  of  suit.  On  appeal  to  the  Circuit 
Court,  the  motion  to  dismiss,  for  want  of  jurisdiction  by  the 
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justice,  was  renewed  and  overruled,  and  the  refusal  of  the 
court  to  grant  the  motion  is  assigned  for  error. 

In  Carter  v.  Alford,  64  Ala.  236,  it  was  held,  that  under 
the  provisions  of  Art.  6,  §  26,  of  the  present  Constitution  (of 
1875),  and  of  section  757  of  the  present  Code  (of  1876),  a 
justice  of  the  peace  has  no  jurisdiction  of  actions  brought 
for  the  recovery  of  specific  property,  where  the  value  of  such 
property  sued  for  exceeds  the  sum  of  fifty  dollars.  The 
decision  was  put  upon  the  ground  that  this  section  of  the 
Constitution,  conferring  jurisdiction  on  justices  where  the 
amount  in  controversy  does  not  exceed  one  hundred  dollars, 
is  not  self-executing,  but  requires  legislation  to  give  it  effect. 

It  is  equally  manifest,  for  like  reasons,  that  the  jurisdic- 
tion of  justices,  in  actious  of  trover  and  other  torts,  is  con- 
fined by  the  statute  to  cases  "where  the  damages  claimed  do 
not  exceed  fifty  dollars."— Code  1876,  §  757,  subdiv.  2 ;  Car- 
ter V.  Alford,  supra. 

The  justice,  before  whom  the  case  originated,  very  clearly, 
therefore,  had  no  jurisdiction  of  the  subject  matter,  because 
the  damages  claimed,  and  also  the  judgment  rendered,  ex- 
ceeded the  sum  of  fifty  dollars. —  Crabtree  v.  Cliatt,  22  Ala, 
181 ;  2  Brick.  Dig.  p.  177,  §  31. 

This  want  of  jurisdiction  is  apparent  on  the  face  of  the 
proceedings,  both  in  the  complaiut,  and  the  amount  of  the 
judgment  rendered.  Where  such  is  the  case,  we  see  no  rea- 
son why  a  party  defendant  should  be  put  to  his  plea  denying 
the  jurisdiction.  An  objection,  interposed  by  motion  to 
dismiss,  is  sufficient,  especially  in  view  of  the  want  of  form- 
ality and  technical  accuracy  which  is  permitted  to  character- 
ize proceedings  in  justice's  courts.  It  is  well  settled  that  a 
motion  to  dismiss  a  suit,  for  want  of  jurisdiction  of  the  sub- 
ject matter,  is  never  out  of  time.  This  can  not  be  waived  by 
consent,  as  want  of  jurisdiction  over  the  person  may  be.  It 
is  admitted,  however,  that  this  principle  would  not  apply  so 
far  as  to  oust  the  jurisdiction  of  the  Circuit  Court,  after  ap- 
peal from  a  justice's  decision,  if  the  defendant  waives  all 
objection  on  that  ground  ;  for  the  Circuit  Court  can  hear  and 
determine  the  case  by  virtue  of  its  general  jurisdiction  over 
the  amount  claimed. —  Vaughan  v.  Robinson,  20  Ala.  229.  If 
it  does  not  appear  on  the  face  of  the  complaint,  the  facts 
showing  a  want  of  it  must  then  be  set  up  by  a  plea  in  abate- 
ment, denying  jurisdiction.  These  principles,  we  think,  are 
amply  sustained  by  the  following  authorities :  Stouqhton  v. 
Matt,  13  Vt.  175 ;  Gormly  v.  Mcintosh,  22  Barb.  (N.  Y.)  271 ; 
Wildman  v.  Reder,  23  Conn.  172;  Thompson  v.  Morton,  2 
Ohio  St.  26 ;  2  Brick.   Dig.  p.  177,  §  32,  and  cases  cited ; 
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Crahtree  v.  Cliatt,  26  Ala.  181.     The  case  of  Glaze  v.  Blake, 
56  Ala.  379,  is  not  inconsistent  with  these  views. 

The  Circuit  Court  erred  in  overruling  the  motion  to  dis- 
miss, which  should  have  been  granted.  Proceeding  to  ren- 
der the  judgment  here,  which  should  have  been  rendered 
there,  we  hereby  reverse  the  judgment  of  the  Circuit  Court, 
and  dismiss  the  cause,  taxing  the  appellee  with  the  costs  in 
this  and  the  lower  court. 

Stone,  J.,  dissenting. 


Collins  V,  Greene. 

Action  on  Written  Contract  ;  Flea,  Set-off. 

1.  Administrator ;  when  may  sue  vidividuaUy  on  contracts  made  with  him  in 
his  representative  character.- If  an  administrator  has  accounted  for  the  proceeds 
of  contracts  made  with  him  in  his  representative  character,  or  if  he  has  been 
charged  with  them  on  his  settlement,  or  if  a  claim  grows  out  of  his  unauthor- 
ized disposition  of  the  assets  of  the  estate,  by  which  he  rendered  himself  liable 
therefor,  and  from  which  he  has  not  been  discharged,  his  right  to  sue  indi- 
viduallj',  on  such  contracts,  or  claims,  continues  as  long  as  he  is  administra- 
tor, and  afterwards,  and  his  personal  representative  may  sue  on  them. 

2.  Same;  tcJien  cannot  sue  individually  on  such  contracts,— If,  however,  the 
edmistrator  has  settled  the  estate,  and  has  been  discharged,  without  having 
been  charged  with  such  proceeds,  then  he  can  maintain  no  action  on  such 
contracts,  or  claims,  and  the  right  to  sue  passes  to  the  succeeding  adminis- 
trator. 

3.  Set-off;  when  iciU  be  allovjed. — If  the  defendant  could  maintain  a  suit  in 
his  own  name  on  the  demand  which  is  proposed  as  a  set-oflf,  and  if  he  owned 
it  before  action  brought,  or  (if  the  action  be  by  an  assignee),  before  notice  of 
assignment,  provided  the  cause  of  action  is  not  commercial  paper,  such  set' 
off  will  be  allowed. 

4.  "  Sounding  in  damages  merely ;"  meaning  of  these  words  in  the  staiutes  reg- 
ulating set-offs. — Claims  for  which  the  law  furnishes  no  standard  of  measure- 
ment, even  when  the  facts  are  ascertained,  "sound  in  damages  merely," 
but  those,  the  value  of  which  may  be  measured  by  a  pecuniary  standard, 
when  the  facts  on  which  they  are  based  are  established,  do  not  "sound  in 
damages  merely,''  and  may  be  the  subject  of  a  set-off.  ' 

5.  Set-off;  ex.ecutor  sued  individually  can  not  set-off  debt  due  him  as  such. — 
An  executor,  v/hea  sued  individually,  can  not  set-off  against  the  plaintiff's 
demand,  damages  arising  from  the  failure  of  the  plaintiff  to  comply  with  his 
purchase  of  lands,  which  were  sold  by  the  register  in  chascery,  on  a  bill 
filed  by  such  executor  to  enforce  the  vendor's  lien,  held  by  the  testator  on  the 
lands. 

Appeal  from  DeKalb  Circuit  Court 
Tried  before  Hon.  Lewis  Wyeth. 

The  material  facts  of  the  case  are  given  in  the  opinion  of 
the  court,  and  it  is  only  necessary  to  set  out  here  a  part  of 
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the  pleadings,  and  the  charges  of  the  court.  The  defendant 
filed  ten  pleas.  The  substance  of.  the  3d,  8th,  9th,  and  10th 
pleas  are  given  in  the  opinion.  Plaintiff  demurred  to  the 
3d  plea,  because  it  set  up  a  separate  and  distinct  contract 
from  the  one  sued  on,  and  between  different  parties,  and  de- 
murred to  the  eighth,  ninth,  and  tenth  pleas  on  these  grounds, 
and  also,  because  the  demand  set  up  as  a  set-off  in  them, 
was  not  mutual.  The  court  sustained  the  demurrer  to  the 
third,  ninth  and  tenth  pleas,  and  overruled  the  demurrer  to 
the  eighth  plea. 

The  court  charged  the  jury,  '"  that  the  written  contract 
between  Haralson  and  Collins,  of  date  Dec.  16,  1873,  and 
read  in  evidence  before  them,  imposed  no  legal  obligation 
upon  said  Haralson  to  pay  to  Collins,  the  amount  of  his  bid 
for  the  lands  bid  off  by  him  at  register's  sale,  and  interest 
thereon,  or  any  portion  of  the  principal  or  interest  of  the 
same."  The  defendant  excepted  to  this  charge.  The  defend- 
ant requested  the  court  to  give  the  following  written  charges, 
viz :  1.  "  That  the  contract  between  said  Haralson  and  Col- 
lins of  Dec.  16,  1873  (read  in  evidence),  imposes  on  said 
Haralson,  the  obligation  to  pay  to  the  defendant  principal 
and  interest  of  the  sum  bid  by  him  for  said  land,  by  the  first 
day  of  the  next  term  of  the  Chancery  Court  for  DeKalb 
county,  after  the  16th  of  Dec.  1873."  2.  "  That  if  the  jury 
believe  from  the  evidence  that  Haralson  bid  off  the  land  at 
the  register's  sale,  for  four  thousand  dollars,  in  June,  1870, 
and  failed  to  comply  with  the  terms  in  paying  the  money, 
and  that  he  agreed  to  pay  the  same  in  the  written  contract 
of  Dec.  16,  1873  (read  in  evidence),  and  that  he  failed  to  pay 
the  same,  or  any  part  thereof,  and  that  said  land  was  ordered 
to  be  re-sold,  and  was  re-sold,  in  January,  1877,  for  the  sum 
of  four  thousand  dollars  cash,  and  that  said  instrument  of 
Dec.  16,  1873,  was  executed  and  delivered  to  the  defendant 
before  the  transfer  of  the  note  sued  on  to  plaintiff,  then  the 
defendant  is  entitled  to  set-oft"  against  the  plaintiff  *s  demand, 
the  legal  interest  on  Haralson's  bid  of  four  thousand  dollars, 
for  said  land  in  Sept.,  1870,  up  to  the  second  sale  of  said 
land  in  June,  1877."  .  The  court  refused  to  give  either  of 
these  charges,  and  the  defendant  excepted.  There  was  a 
verdict  and  judgment  for  the  plaintiff.  The  action  of  the 
court  in  sustaining  the  demurrers  to  defendant's  pleas,  and 
in  giving  and  refusing  the  charges,  is  assigned  as  error. 

M.  T.  TuRNLEY,  and  Jas.  Aiken,  for  appellant. 

Cooper  and  Reeves,  Bra.gg  &  Thorington,  and  Watts  & 
Sons,  for  appellant. — The  demurrer  to  the  defendant's  pleas 
Vol.  lxvii. 
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were  properly  sustained,  for  they  set  up  matters  of  defense 
vvbicli  do  not  belong  to  the  defendant  in  the  capacity  in  which 
he  is  sued,  but  in  a  different  capacity,  i.  e.,  as  executor  of  the 
will  of  George. —  Tillinghost  v.  Johnson,  5  Ala.  514,  The  de- 
fendant could  not  pet-off,  in  this  action,  damages  for  the 
breach  of  the  injunction  bond,  for  the  register  in  chancery  is 
the  person  entitled  to  sue  on  such  a  bond.  The  court  must 
construe  all  written  contracts^  and  the  construction  given  to 
the  contract  in  this  case  was  certainly  correct. 

STONE,  J. — ColHns,  as  the  executor  of  George,  on  bill 
filed  against  one  Walker,  obtained  a  decree  to  sell  lands,  in 
payment  of  the  purchase-money  thereof,  due  to  his  testator's 
estate,  The  lands  were  sold  by  the  register  in  1870,  and 
Haralson  became  the  purchaser  at  the  price  of  four  thousand 
dollars.  He  failed  to  pay  the  purchase-money,  and  litiga- 
tion grew  up  between  him  and  Collins  in  regard  to  it.  Col- 
lins was  moving  to  have  an  order  of  resale;  and  Haralson, 
claiming  that  he  had  paid  the  purchase-money,  filed  a  bill 
and  obtained  an  injunction,  enjoining  a  second  sale.  Haral- 
son had  also  filed  exceptions  to  the  report  of  sale  made  by 
the  register,  as  we  infer  from  the  record,  and  the  exceptions 
had  not  been  acted  on.  At  this  stage  of  the  litigation,  the 
parties  came  to  an  agreement  of  compromise  at  the  De-. 
cember  term,  1873,  of  the  court,  and  entered  into  a  written 
agreement,  signed  December  16th,  1873.  Haralson  agreed 
to  withdraw  all  exception  to  the  report  of  sale,  and  to  allow 
it  to  be  confirmed.  He  also  agreed  to  "  withdraw  all  oppo- 
sition to  the  order  of  sale  heretofore  made  and  decreed  being 
renewed,  and  to  interpose  no  objection  or  opposition  to  said 
land  being  sold  under  said  decree,  at  any  time  after  the  [then] 
next  term  of  said  court,  upon  condition  that  he  [Haralson] 
failed  to  pay  to  the  complainant,  or  to  the  register  of  the 
court,  the  amount  bid  by  him,  said  Haralson" — ($4,000)— 
with  interest  from  the  date  of  the  purchase,  and  certain 
costs.  The  cause  was  continued  under,  and  by  the  terms  of 
this  agreement.  The  agreement  contained  the  further  pro- 
vision, that  Haralson  would,  and  did,  at  that  term — Decem- 
ber, 1873 — dismiss  his  bill  of  injunction  theretofore  filed 
against  the  said  Collins,  as  executor  aforesaid,  at  his,  Haral- 
son's costs  ;  and  Haralson  and  his  sureties  were  released 
from  all  liability  for  damages  on  the  injunction  bond.  Pur- 
suant to  this  agreement  Haralson's  bill  was  dismissed,  and 
the  report  of  sale  confirmed  :  the  latter  order  at  December 
term,  1874.  At  that  term,  Haralson  not  having  paid  the 
purchase-money,  an  order  for  a  re-sale  was  granted  ;  and  in 
1877,  the  register  made  and  reported  a  second  sale  to  one 
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Vance,  for  four  thousand  dollars  cash.  Six  or  seven  years 
intervened  between  the  first  and  second  sales.  The  plead- 
ings set  forth,  that  in  1875  Haralson  filed  another  bill  against 
Collins,  and  obtained  an  injunction  thereon,  again  restrain- 
ing the  sale  of  said  lands  under  the  renewed  decree,  on  the 
same  ground  as  before^that  he  had  paid  the  purchase- 
money.  In  obtaining  each  of  said  injunctions,  the  pleadings 
aver  he  had  given  the  customary  bond  to  pay  damages,  if 
the  injunction  should  be  dissolved.  The  second  injunction 
was  dissolved,  the  bill  dismissed,  and  on  appeal  to  this  court, 
the  decree  of  the  Chancellor  was  affirmed. — Uarcdson  v. 
George,  56  Ala.  '295. 

The  present  suit,  brought  by  Greene  as  the  indorsee  of 
Haralson,  is  founded  on  a  written  contract,  as  follows  : 

"  Lebanon,  Alabama,  August  5th,  1873  :  $1500.00.  Re- 
ceived of  W.  J.  Haralson  fifteen  hundred  dollars  upon  lauds, 
to  be  repaid  with  interest  thereon,  to  said  Haralson,  or  his 
order,  at  the  termination  of  a  certain  injunction  suit  now 
pending  in  the  Chancery  Court  of  DeKalb  county,  Alabama, 
wherein  said  Haralson  is  plaintiff,  and  the  undersigned,  Al- 
fred Collins,  ex'r  of  the  last  will  of  C.  D.  George,  dec'd,  is 
defendant ;  and  it  is  agreed  by  the  parties  that  this  transac- 
tion is  not  to  be  given  or  received  as  evidence  for  or  against 
either  party  on  the  hearing  of  said  injunction  cause.  (Signed) 
Alfred  Collins." 

The  present  suit  was  brought  February  28th,  1876. 

The  main  questions  in  this  cause  arise  on  the  Circuit 
Court's  rulings  on  the  demurrers  to  defendant's  pleas  of  set- 
off. The  3d  plea  seeks  to  set-off  in  this  action  the  damages 
sustained  in  the  loss  of  interest  between  the  first  and  second 
sales.  The  8th  plea  counts  on  the  damages  Collins  sustained 
in  the  alleged  breach  by  Haralson,  of  the  agreement  of  De- 
cember 16th,  1873,  the  substance  of  which  is  given  above, 
and  offers  to  set-off  such  claim  for  dam^iges  against  plaintiff's 
demand.  Plea  No.  9  relies  on,  and  offers  to  set-off  the  dam- 
ages defendant  had  sustained,  in  consequence  of  the  injunc- 
tion bond,  given  by  Haralson  in  the  first  suit  by  him,  to 
prevent  a  second  sale  of  the  property  ;  and  Plea  No.  10  counts 
on  the  damages  resulting  from  the  bond  given,  and  injunc- 
tion obtained  in  the  second  suit  by  Haralson.  The  Circuit 
Court  sustained  plaintiff's  demurrers  to  pleas  numbered  3, 
9,  and  10,  and  overruled  them  as  to  plea  8.  There  are  three 
aspects  in  which  these  pleas  should  be  considered  : 

First.  Could  Collins  sue  and  recover  in^his  own  name,  as 
an  individual,  on  the  facts  set  up  in  them,  or  either  of  them  ? 

Second.  If  he   could,  can    he    use  the   claim  as  a  set-off 

Vop.  l:^tii. 
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against  a  suit   which  only  authorizes  a  personal   recovery 
against  him  ? 

Third.  The  question  of  mutuality  out  of  the  way,  is  the 
demand  of  such  a  character  as  to  constitute  a  good  set-off 
against  a  money  demand  ? 

First.  An  administrator  may  sue  individually  on  a  contract 
made  with  him  in  his  representative  capacity.  This  right 
continues  as  long  as  he  remains  administrator,  and  afterwards, 
and  to  his  personal  representative  after  him,  if  he  has  ac- 
connted  for  the  proceeds,  or  is  charged  with  them  in  his 
settlement,  or,  if  the  claim  grew  out  of  an  uuauthorized  dis- 
position by  him  of  the  assets  of  the  estate,  by  which  he  ren- 
dered himself  liable  therefor,  unless  he  has  been  discharged 
from  such  liability.  If  he  has  settled  the  administration, 
been  discharged,  and  has  not  been  charged  with  such  sum, 
then  he  can  maintain  no  action  on  the  claim,  and  the  right 
to  sue  passes  to  the  succeeding  administrator. — Harbin  v. 
Levi,  6  Ala.  399  ;  Tate  v.  Shackleford,  24  Ala.  510  ;  Arring- 
ton  V.  Hair,  19  Ala.  243  ;  Watson  v.  Collins,  37  Ala.  587 ; 
TompJcins  v.  Reynolds,  17  Ala.  109. 

Second.  On  the  question  of  ownership  of  a  demand,  which 
will  authorize  its  use  as  a  set-off  or  cross-action,  if  the  de- 
fendant owned  it  before  action  brought,  or  (if  the  action  be 
by  an  as-signee),  before  notice  of  assignment,  provided  the 
cause  of  action  is  not  commercial  paper;  and  if  the  cross 
demand  be  such  that  the  defendant  could  maintain  a  suit  on 
it  in  his  own  name,  then  such  set-off  will  be  allowed. —  Bra- 
zier V.  Fortune,  10  Ala.  516;  Hall  v.  Chenault,  13  Ala.  710  ; 
2  Brick.  Dig.  423,  §  22. 

Third.  "  Mutual  debts,  liquidated  and  unliquidated  de- 
mands, not  sounding  in  damages  merely,  subsisting  between 
the  parties  at  the  time  of  suit  brought,  may  be  set-off  one 
against  the  other."— Code  of  1876,  §  2991.  What  is  meant 
by  the  phrase,  "  sounding  in  damages  merely,"  is  that  class 
of  claims  for  which  the  law  furnishes  no  standard  of  meas- 
urement, even  when  the  facts  are  ascertained.  Actions  of 
trespass,  assault  and  battery,  actions  for  slander,  malicious 
prosecution,  &c.,  are  of  this  class.  On  the  other  hand,  if 
the  claim  be  one,  which,  when  the  facts  upon  which  it  is 
based  are  established,  the  law  is  capable  of  measuring  its 
value  by  a  pecuniary  standard,  then  it  is  not  a  claim  sound- 
ing in  damages  merely,  and  may  be  the  subject  of  a  set-off. 
Sledge  v.  Siuift,  53  Ala.  110,  and  authorities  cited  ;  Bosser  v. 
Bimn,  at  the  present  term. 

There  is  a  fourth  question,  not  directly  presented  in  this 
case,  but  which  bears  somewhat  on  the  question  we  are  con- 
sidering.   Independently  of  the  agreement  of  compromise  of 
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December  16th,  1873,  in  whom  was  the  right  of  action  to 
recover  of  Haralson  the  damages  sustained  by  his  faihire  to 
comply  with  his  purchase  made  in  1870  ?  Under  our  rulings, 
the  action  could  have  been  maintained  either  by  the  register 
of  the  court,  or  by  the  person  to  whom  the  money  would  be- 
long when  collected. — Robinson  v.  Garth,  6  Ala.  204 ;  Button 
V.  WUliams,  35  Ala.  503.  But  this  right,  not  being  based  on 
a  contract  made  with,  or  promise  to  pay  Collins,  would  not 
support  an  action  brought  in  his  own  name  as  an  individual. 
To  recover,  he  must  have  sued  as  executor.  These  damages, 
based  alone  on  Haralson's  default  as  a  purchaser,  could  not 
be  the  subject  of  a  set-off  in  this  action,  for  want  of  mutual- 
ity. The  debt  of  Collins  was  an  individual  liability.  His 
claim  against  Haralson  would  be  as  executor  of  George. 

The  principles  we  have  stated  above  are  fatal  to  the  de- 
fenses set  up  in  plea's  3,  9,  and  10,  and  the  demurrers  to  them 
were  properly  sustained.  The  sale  was  made  by  the  regis- 
ter, and  hence,  Haralson's  contract  was  made  with  him.  Col- 
lins could  not  sue  him  for  damages  he  had  suffered  from  the 
failure  to  pay,  except  in  the  right  in  which  he  had  sued  and 
obtained  his  decree.  That  was  as  executor  of  George,  to 
whose  estate  the  money  would  belong  when  collected.  So, 
of  the  defenses  set  up  in  pleas  9  and  10.  Injunction  bonds 
are  payable  to  the  register — Code  of  1876,  §  3871 — and  are 
in  no  sense  contracts  with  the  defendant  in  the  suit.  Collins 
could  sue  upon  them  only  in  the  right  injuriously  affected  by 
the  injunctions.  That  was  as  executor  of  the  decedent, 
whose  lands  were  the  subject  of  the  suit.  Plea  number  8 
sets  forth  a  breach  by  Haralson  of  the  agreement  of  com- 
promise of  December  16th,  1873,  and  avers  damages  as  the 
result  of  such  breach.  This  being  under  a  contract  made 
directly  with  Collins,  presents  matter  of  a  legal  set-off,  to 
tl  e  extent  Collins  sustained  damages  caused  by  such  breach. 
The  rule  for  damages  in  such  cases  is  laid  down  in  Boiling  v. 
Tate,  at  the  present  term.  But  the  demurrer  to  this  plea 
was  overruled,  and  the  record  presents  no  rulings  or  charges 
based  upon  it,  to  which  exceptions  are  reserved. 

As  to  the  charges  of  the  court,  to  which  exceptions  were 
reserved  ;  we  agree  with  the  Circuit  Court  in  the  construc- 
tion of  the  agreement  of  December  16,  1873.  While  it 
bound  Haralson  to  do  certain  things,  and  not  to  do  others,  it 
imposed  no  legal  obligation  on  him  to  pay  Collins  the 
amount  of  his  bid  for  the  lands  bid  off  by  him  at  the  regis- 
ter's sale,  or  any  portion  of  the  principal  or  interest  thereof. 
That  obligation  was  left,  as  the  fact  of  his  purchase  had  cre- 
ated it,  not  strengthened  or  varied  in  the  least,  by  the  agree- 
ment entered  into.     Certain  rights  were  secured  to  Haral- 
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son  under  the  agreement,  and  certain  privileges,  if  he  paid 
the  principal  and  interest  of  his  bid,  and  certain  costs,  by 
the,  then,  next  term  of  the  Chancery  Court.  He  gave  no 
additional  promise  to  pay.  The  first  charge  asked  by  de- 
fendant, asserts  the  converse  of  the  above  proposition.  The 
second:  charge  asked,  asserts  the  proposition,  that  the  de- 
fense attempted  under  plea  number  3,  is  a  good  defense  to 
this  action.  We  have  show^n  above  that  neither  of  these 
charges  should 'have  been  given.  We  deem  it  unnecessary 
to  notice  the  various  other  rulings  of  the  Circuit  Court,  to 
which  exceptions  were  reserved.  They  are  free  from  error. 
Afiirmed. 


Clark  &  Murrell  v.  The  Port  of  Mo- 
bile. 

Action  for  Penalty  for  Violation  of  Municipal  Ordinance. 

1.  Taxation;  statute  jTXi)i<jha.sisnJ  an  statute  of  anniher  Slate,  unconstitutional. 
The  statute  which  provides,  that  if  any  other  State  requires  of  an  insurance 
company  createri,  or  organized  by  the  laws  of  Alabama,  any  deposit  of  secur- 
ity or  payment  of  taxes,  fines,  penalties,  certificates  of  authority,  or  license 
fees,  greater  than  the  amount  required  for  a  similar  purpose  from  similar  com- 
panies of  other  States  by  the  then  existing  laws  of  Alabama,  then  all  the  com- 
panies of  such  States  establishing,  or  having  heretolore  established  agencies  in 
this  State,  are  required  to  make  the  same  deposit,  for  a  like  purpose,  with  the 
Treasurer  of  this  State,  and  pay  to  the  State  Treasury  for  taxes,  fines,  penal- 
ties, and  license  fees,  an  amount  equal  to  the  amount  of  such  charges  and 
payments,  imposed  by  the  law  of  such  State  upon  the  companies  of  this  State,  • 
and  the  agents  thereof,  is  violative  of  the  constitutional  provision,  which  re- 
quires uniformity  of  taxation,  upon  the  pr^'perty  of  individuals  and  corpora- 
tions (Art.  XI  §  6),  and  is  an  unwarranted  delegation  of  the  legislative  power  of 
this  State  to  other  States. 

1.  Payment  of  license  under,  no  protection. —  'Heuce  the  payment  by  a  Mis- 
sissippi insurance  company  doing  business  here  of  $1,000  for  a  State  license, 
which,  by  the  law  of  Mississippi,  is  declared  to  be  in  full  of  taxes  and  licenses. 
State,  county,  and  municipal,  being  unauthorized,  does  not  relieve  it  from  th© 
payment  of  a  municipal  tax  or  license. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  Hon,  O,  J.  Semmes. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Overall  &  Bestor,  for  appellant. 

Braxton  Bragg,  for  appellee. 
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SOMERYILLE,  J.— This  is  a  suit  for  a  penalty  of  ten  dol- 
lars, imposed  on  appellants  by  tlie  Recorder's  Court  of  the 
Port  of  Mobile,  for  alleged  violation  of  a  municipal  ordinance 
of  that  city,  requiring  a  license  for  the  exercise  of  the  priv- 
ilege of  carrying  on  the  insurance  business.  The  appellants 
were  agents  of  the  Columbus  Fire  Insurance  Company,  an 
insurance  corporation  chartered  under  the  laws  of  the  State 
of  Mississippi.  The  laws  of  that  State  require  foreign  insur- 
ance companies  to  pay  a  license  tax  of  $1,000  to  the  State, 
to  be  received  in  lieu  of  all  other  taxes  or  licenses,  which  are 
prohibited  to  be  exacted  by  any  county,  or  municipal  author- 
ity.—Code  of  Miss.  (1880)  §§  585,  587. 

Section  1432  of  the  Code  of  Alabama  (1876)  requires  all 
insurance  companies,  not  incorporated  under  the  laws  of  Ala- 
bama, to  pay  a  license  of  .$100,  for  the  privilege  of  transact- 
ing any  business  of  insurance  in  this  State. 

But  it  is  further  provided  by  section  1440,  as  follows: 
"  Whenever  the  existing  or  future  Imvs  of  any  State  of  the  Un- 
ited States  shall  require  of  insurance  companies,  incorporated 
by  or  organized  under  the  laws  of  this  State,  or  of  the  agents 
thereof,  any  deposit  of  securities  in  such  State  for  the  pro- 
tection of  policy  holders  or  otherwise,  or  any  payment  of 
taxes,  fines,  penalties,  certificates  of  authority,  license  fees, 
or  otherwise,  greater  than  the  amount  required  for  similar 
purposes  from  similar  companies  of  other  States,  by  the  then 
existing  laws  of  this  State,  then,  in  every  such  case,  all  com- 
panies of  such  States,  establishing  or  having  heretofore  estab- 
lished any  agency  or  agencies  in  this  State,  are  required  to 
make  the  same  deposit  for  a  like  purpose  with  the  treasurer  of 
this  State,  for  taxes,  fines,  penalties,  license  fees,  or  otherwise, 
an  amount  equal  to  the  amount  of  such  charges  and  payment  im- 
posed by  the  Jaivs  of  such  State  upon  the  companies  of  this 
State,  and  the  agents  thereof." 

The  appellants,  in  accordance  with  the  requirements  of 
this  section,  paid  the  sum  of  $1,000  to  the  State  Treasurer  and 
obtained  a  license  to  carry  on  the  insurance  business  in  the 
State  for  one  year  from  May  13,  1880.  They  claim  that,  un- 
der the  terms  of  the  above  statute,  they  are  relieved  from 
paying  any  license  to  the  municipal  authorities  of  Mobile. 

We  do  not  think  appellants  can  derive  any  protection  from 
this  statute,  as,  in  our  opinion,  it-is  clearly  incompatible  with 
several  provisions  of  the  constitution  of  the  State,  which  the 
courts  are  compelled  to  regard  as  "  the  paramount  law  and 
the  highest  evidence  of  the  will  of  the  people." — Potter's 
Dwarris  on  Stat,  and  Const.  66-67.  It  is,  in  the  first  place, 
violative  of  those  clauses  having  reference  to  that  uniformity 
of  taxation  required  in  assessing  the  property  of  private  cor- 
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porations  and  individuals.  Section  6  of  Art.  XI  reads  as 
follows  :  "  The  property  of  private  corporations,  associa- 
tions and  individuals  of  this  State,  shall  forever  be  taxed  at 
the  same  rate  ;  Provided,  This  section  shall  not  apply  to 
institutions  or  enterprises  devoted  exclusively  to  religious, 
educational  or  charitable  purposes." — Const.  (1875)  Code, 
p.  145 

Section  1  provides  that  "  all  taxes  levied  on  property  in  this 
State,  shall  be  assessed  in  exact  proportion  to  the  value  of 
such  property  ;  Provided,  hoioever.  The  General  Assembly 
may  levy  a  poll  tax  not  to  exceed  one  dollar  and  fifty  cents 
on  each  poll,  which  shall  be  applied  exclusively  in  aid  of  the 
public  school  fund,  in  the  county  so  paying  the  same." — Ihid. 

Provisions,  almost  identical  in  phraseology  with  these, 
were  found  in  the  Constitution  of  1866,  and  have  been  con- 
strued by  this  court  in  the  case  of  The  Mayor  of  Mobile  v. 
Stonewall  Ins.  Co.  53  Ala.  570.  It  was  there  held  that  the 
purpose  of  the  Constitution  was  to  prevent  invidious  exemp- 
tions or  discriminations  by  which  the  property  of  an  individ- 
ual, or  of  a  corporation,  is  relieved  from  bearing  a  just  pro- 
portion of  the  common  burden  of  taxation,  demanded  by 
that  equality  of  right  which  is  a  fundamental  principle  of  our 
institutions.  Beickell,  C.  J.,  speaking  for  the  whole  court, 
says  :  "  Reading  these  constitutional  provisions  in  the  light 
of  their  history,  and  with  a  due  regard  to  the  words  in  which 
they  are  expressed,  it  is  impossible  for  us  to  doubt  that  it 
was  not  competent  for  the  General  Assembly,  in  the  imposi- 
tion of  taxes,  to  distinguish  or  discriminate  in  favor  of  corpo- 
rate property  subject  to  taxation.  If  property  of  a  particu- 
lar kind  is  subjected  to  taxation,  and  owned  by  a  corporation, 
it  must  bear  the  rate  of  taxation  imposed  on  individuals. 
While  the  Constitution  inhibits  the  exemption  or  discrimina- 
tion in  form  of  coi'porations,  it  equally  inhibits  a  discrimina- 
tion against  them.  Equality  in  bearing  a  common  burthen, 
which  is  natural,  right  and  equity,  is  secured  alike  to  the  cor- 
poration and  to  the  citizens."  See  Mayor,  d:c.  v.  Dargan, 
45  Ala.  318  ;    City  of  Davenport  v.  R.  B.  Co.  38  Iowa,  633. 

If  the  legislature  possesses  the  power  to  pass  a  law  of 
this  character,  there  is  nothing  to  prevent  them  from  requir- 
ing a  mere  nominal  license  from  any  insurance  company,  or 
other  private  corporation,  and  on  receipt  of  this  sum  to 
exonerate  such  corporation  from  taxation  on  millions  of  prop- 
erty. Such  discrimination  would  manifestly  not  be  taxing  the 
property  of  all  private  corporations  and  that  of  individuals 
at  the  same  rate,  as  required  by  §  6  ;  nor  would  it  be  assess- 
ing all  taxes  levied  on  property  in  Alabama  "  in  exact  pro- 
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portion  to  the  value  of  such  property,"  as  exacted  by  §  1  of 
Art.  XI  of  the  Constitution. 

We  do  not  mean  to  intimate,  by  these  views,  that  the  leg- 
islature has  no  constitutional  power  to  select,  in  its  discretion, 
the  subjects  of  State  and  municipal  taxation.  "  The  con- 
stitutional requirement  of  equality  and  uniformity  only  ex- 
tends to  such  objects  of  taxation  as  the  legislature  shall  de- 
termine to  be  properly  subject  to  the  burden.  The  power  to 
determine  the  persons  and  the  objects  to  be  taxed  is  trusted 
exclusively  to  the  legislative  department ;  but  over  all  those 
objects  the  burden  must  be  spread,  or  it  will  be  unequal  and 
unlawful  as  to  such  as  are  selected  to  make  the  payment." 
Cooley's  Const.  Lim.  515. 

The  section  of  the  Code  under  consideration  (§  1440)  is 
void,  furthermore,  for  another  reason.  It  is  in  effect,  a  del- 
egation of  legislative  power.  The  framers  of  the  Constitu- 
tion have  vested  the  law  making  power  of  this  State  exclu- 
sive in  the  General  Assembly. — Const.  (1875)  Art.  IV,  §  1, 
No  principle  is  better,  and  perhaps  more  wisely  settled,  as  a 
maxim  of  Constitutional  law,  than  that  "  the  power  conferred 
upon  the  legislature  to  make  laws  cannot  be  delegated  to  any 
other  body,  or  authority." — Cooley's  Const.  Lim.  116-117. 
The  people  have  reposed  the  power  there,  and  it  cannot  be 
transferred  to  any  other  person.  State,  or  nationality.  This 
section  of  the  Code  authorizes,  in  effect,  the  legislature  of 
Mississippi,  speaking  through  its  statutes,  which  are  the  sub- 
jects of  extrinsic  proof  and  not  of  judicial  knowledge  in  our 
courts,  to  fix  by  law  the  amount  which  the  Treasurer  of  Ala- 
bama shall  demand  of  appellants  as  a  license  tax  to  do  an 
insurance  business  in  this  State.  If  the  law  making  power 
of  that  State  should,  in  a  day,  modify,  amend  or  repeal  their 
revenue  laws,  ipso  facto,  such  legislative  action  would  mod- 
ify, amend  or  repeal  the  legal  operation  of  our  laws,  provided 
the  principle  contended  for  by  appellant's  counsel  is  a  sound 
and  prevailing  one.  This  cannot  be,  for  it  would  be  confid- 
ing to  a  foreign  jurisdiction  that  legislative  discretion  which 
the  General  Assembly  of  Alabama  are  constitutionally  bound 
to  exercise  themselves,  and  which  they  cannot  delegate  or 
commit  to  another.  They  are  not  permitted  to  "  substitute 
the  judgment,  wisdom  and  patriotism  of  any  other  body  for 
those  to  which  alone  the  people  have  seen  fit  to  confide  this 
sovereign  trust." — Cooley's  Const.  Lim.  117;  Thome  v.  Cra- 
mer, 15  Barb.  112;  State  v.  ff  are,  33  Iowa,  134,  (/S'.  C.  II 
Amer.  Eep.  113)  ;  Barto  v.  Himrod,  8  N.  Y.  483.  If  a  law 
should  be  passed  entitled  "  an  act  to  authorize  the  legisla- 
ture of  Mississippi  to  fix  the  amount  of  the  license  tax  to  be 
required  of  insurance  companies,  organized  under  the  laws 
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of  that  State  and  doing  business  in  Alabama,"  the  objection 
would  be  obvious  on  first  impression.  Yet  this  is  the  neces- 
sary and  practical  eifect  of  the  statute  as  it  now  stands,  sub- 
ject to  the  sole  limitation  that  the  license  could  not  be  less 
than  the  sum  of  one  hundred  dollars,  as  required  of  foreign 
insurance  companies  generally  by  §  1432  of  the  Code. 

This  statute,  under  which  the  license  of  appellants  was 
issued,  being  void  for  the  reasons  mentioned,  it  furnishes  no 
exoneration  from  liability  to  pay  such  additional  license  as 
any  municipal  authority  maybe  authorized  by  law  to  require 
of  all  insurance  agents  or  companies.  The  City  Court  did 
not  err  in  sustaining  the  action  of  the  Recorder,  and  the 
judgment  is  affirmed. 


Potts  V.  Coleman. 

Statutory  Real  Action. 

1.  Adverse  possession;  when  vendee  of  lands  does  not  hold. — The  possession 
of  the  vendee  of  lands,  who  holds  under  an  executory  contract  of  sale,  is  not 
adverse  to  his  vendor,  until  the  purchase-money  is  paid,  or  until,  by  the 
terms  of  the  contract,  he  is  entitled  to  demand  a  conveyance  of  the  legal  title. 

2.  Estoppel;  vendee  of  lands  holdmc/  under  executorij  contract  estopped  from 
denying  vendor's  title. — The  vendee  of  lands,  who  holds  possession  under  an 
executory  contract  of  sale,  and  all  who  derive  possession  from  him,  are 
estopped  from  denying  the  title  of  the  vendor. 

3.  Statnte  of  limitations ;  when  operative  in  favor  of  vendee  of  lands  under  ex- 
ecutory  contract  of  sale.  —  After  payment  of  the  purchase-money  of  lands,  the 
possession  of  a  vendee,  holding  under  an  executory  contract  of  sale,  is  antag- 
onistic to  his  vendor,  and  if  held  continuously  for  the  prescribed  statutory 
period,  without  any  recognition  yf,  or  any  subordination  to,  the  legal  title  of 
the  vendor,  his  right  of  entry  or  of  action  is  barred. 

'A.  Same  ;  when  not  operative  in  favor  of  vi^ndee  under  executory  contract  — Un- 
til the  expiration  of  the  period  prescribed  by  the  statute  of  limitations,  a  ven- 
dee in  possession  of  lands  under  an  executory  contract  of  sale,  and  those  who 
claim  under  him,  have  only  an. equity,  which  will  not  bar  an  action  of  eject- 
ment, or  the  statutory  real  action. 

5.  Purchase-money ;  tchen  evidence  of  payment  is  admissible  in  ejectment  by 
vendor  against  his  vendee. — In  ejectment  by  the  vendor,  or  his  heirs,  against 
his  vendee,  or  (hose  claiming  under  him,  who  hold  possession  under  an  execu- 
tory coEtract  of  sale,  evidence  of  the  payment  of  the  purchase-money  is  irrel- 
evant, unless  the  vendee,  or  those  claiming  under  him,  have  been  in  continu- 
ous possession  of  the  lands  for  the  period  prescribed  by  the  statute  of  limita- 
tions, (ten  years),  us  a  bnr  to  the  action,  after  snch  payment. 

6  Po.fsession  of  lands  ;  evidence  of  title  jrrevails  over  subsequent  possession. 
The  quiet,  peaceable  possession  of  lauds,  for  a  definite  period,  under  claim  of 
title,  and  accompanied  by  acts  of  ownership,  is  prima  facie  evidence  of  a  legal 
title,  and  must  prevail,  at  law,  over  a  subsequent  possession,  not  shown  to  be, 
under  a  superior  legal  title. 

7.  Same;  character  of,  ivhen  acquired  as  an  advancement  by  parol — When  a 
father  puts  his  son  in  possession  of  laud,  intending  it  as  a  gift  or  advancement, 
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the  intention  resting  only  in  parol,  a  mere  tenancy  at  will  is  created;  and  such 
possession  can  not  become  adverse,  except  by  a  dissolution  of  the  tenancy, 
and  an  open,  clear,  positive,  continuous  disavowal  of  the  title  of  the  father, 
and  the  assertion  of  a  hostile  title  which  is  brought  to  his  knowledge. 

8.  Adverse  possesson  ;  court  pronounces  on  facts  conslUutiwj.  —The  onus  is  oil 
one  who  seeks  protection  as  an  adverse  possessor,  to  show  a  hostile  possession, 
but  the  court  pronounces,  as  matter  of  law,  the  facts  which  enter  into,  and 
constitute  such  a  possession. 

9.  Same;  ichat  char aclerizes  claim  of  title  constilulinq. — The  claim  of  title, 
which  is  an  indispensable  element  of  adverse  po.ssession,  has  in  it  nothing  of 
stealthiness,  nor  is  it  elastic,  or  flexible;  there  must  be  publicity,  continuity, 
and  good  faith  in  its  assertion,  leaving  no  room  for  doubt  by  the  person 
against  whom  it  is  asserted,  that  his  title  is  disputed,  and  a  hostile  title  as- 
serted. 

10.  Prmnissonf  note;  possession  of  hif  maker  evidence  of  payment. — The  pos- 
session of  a  promissory  note  by  the  maker,  or  one  who  succeeds  to  his  rights, 
or  estate,  tends  to  show  that  it  has  been  paid,  or  that  such  person  has  ac- 
quired the  beneficial  ownership  of  it,  but  the  presumption  mny  be  repelled  by 
evidence  that  the  possession  was  acquired  without  payment,  and  evidence 
that  another  note  of  the  same  tenor  was  substituted  for  it,  is  admissible. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  John  Henderson. 

This  was  a  statutory  real  action,  brought  by  Summer  A. 
Potts.  I.  Hudson,  F.  G.  Hudson,  and  W.  E.  Hudson,  against 
B.  W.  and  T.  H.  Coleman,  and  R  A.  Butt.  The  suit  was 
commenced  on  May  1st,  1872.  On  the  trial  it  appeared,  that 
in  1845  Isaac  Hudson  was  in  possession  of  the  land  in  con- 
troversy, exercising  acts  of  ownership  and  control  over  it, 
clearing  and  cultivating  it,  and  building  and  occupying 
houses  on  it.  Edward  M.  Hudson,  who  was  the  only  child 
of  Isaac  Hudson,  went  into  the  possession  of  the  lands  in 
controversy  in  1849,  and  cultivated  them  until  1852,  when  he 
moved  to  another  place,  which  his  father  had  purchased  for 
him,  because  he  preferred  it  to  the  lands  sued  for,  and  he 
then  sold  the  latter  tract  to  J.  M.  Roberts.  He  sold  the 
lands  on  credit,  taking  notes  for  the  payment  of  the  purchase- 
money,  and  giving  a  bond  to  make  titles  to  the  land  on  its 
payment.  Two  or  tliree  years  afterward  Roberts  sold  the 
land  to  Jos.  H.  Bradford  and  B.  A.  Smoot,  who  assumed  the 
payment  of  the  purchase-money  due  on  the  lands.  Smoot 
occupied  the  laud  for  two  or  three  years,  and  then  released 
his  interest  in  them  to  Bradford,  wlio  sold  to  H.  W.  Coleman 
and  F.  A.  Butt.  H.  W.  Coleman  died  before  the  commence- 
ment of  this  suit,  leaving  two  heirs,  B.  W.  and  T.  H.  Coleman, 
who  claim  his  interest  in  the  said  lands,  in  this  suit.  W.  H. 
Coleman  and  F.  A.  Butt  were  in  possession  of  the  lands  at 
the  death  of  the  former.  Isaac  Hudson  died  intestate  on 
March  13,  1865,  and  E.  M.  Hudson  died  intestate  on  Oct.  23, 
1861,  leaving  the  plaintiffs  his  heirs.  The  defendants  proved 
the  execution  of  an  instrument  purporting  to  be  a  power  of 
attorney  made  by  Isaac  Hudson  to  Marcus  W.  Duncan,  au- 
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thorizing  him  to  convey  the  title  to  the  lands  to  H.  W.  Cole- 
man, and  F.  A.  Butt,  on  payment  by  them  to  Duncan,  of  a 
note  for  $5,000,  made  by  J.  M.  Koberts  on  Oct.  25, 1852,  pay- 
.  able  to  E.  M.  Hudson.  This  power  recites  that  Duncan  is 
appointed  attorney  for  Isaac  Hudson,  and  empowers  him  to 
make  a  deed  to  H.  W.  Coleman,  and  F.  A.  Butt  in  my  (Isaac 
Hudson's)  name,  conveying  the  lands  in  controversy,  and 
continues  as  follows  :  "They  being  the  lands  sold  by  E.  M. 
Hudson  to  said  Roberts  in  1852.  By  this  power  of  attorney, 
it  is  intended  to  confer  upon  the  said  attorney  Duncan,  as 
ample  power  to  execute  warranty  title  in  fee  simple  to  the 
above  lands,  as  I  myself  have.  The  said  title  to  be  made 
whenever  the  said  parties  pay  the  said  Duncan  a  certain 
promissory  note  for  15,000,  made  by  J.  M.  Roberts  on  Octo- 
ber 25th,  1852,  payable  to  E.  M.  Hudson  on  January  1,  1863, 
with  interest  from  January  1,  1860 ;  the  interest  on  said 
note  having  been  paid  up  to  the  last  named  date.  The  de- 
fendants then  read  this  power  of  attorney  in  evidence  to  the 
jurv.  They  then  proved  the  execution  of  the  following  re- 
ceipt:  "27th  December,  1859.  Received  of  H.  W.  Cole- 
man and  F.  A.  Butt,  four  hundred  dollars,  in  payment  of  the 
interest  for  1859,  on  J.  M.  Roberts'  note,  made  to  E.  M.  Hud- 
son for  $5,000.  Isaac  Hudson."  The  plaintiffs  objected  to 
the  reading  of  the  power  of  attorney  in  evidence,  but  the 
court  overruled  the  objection,  and  plaintiffs. excepted.  The 
defendants  then  proved  the  genuineness  of  the  signature  of 
J.  M.  Roberts  to  the  following  note  :  "On  the  first  day  of 
January,  1863,  I  promise  to  pay  Edward  M.  Hudson,  or 
order,  five  thousand  dollars,  with  interest  from  January  1st, 
1854,  for  value  received,  25th  October,  1852  ;  the  interest  to 
be  paid  annually.  J.  M.  Roberts."  The  defendants  then 
offered  evidence  showing  that  this  note  was  found  among  the 
papers  of  H.  W.  Coleman,  after  his  death,  and  offered  to 
read  the  note  in  evidence.  The  plaintiffs  objected  to  this 
note  as  evidence  in  the  case,  but  the  court  overruled  the  ob- 
jection, and  plaintiffs  excepted.  Plaintiffs  then  proved  that 
the  following  writing,  or  sealed  note,  was  in  the  hand-writing 
of  Marcus  W.  Duncan,  who  was  the  person  named  in  the 
power  of  attorney,  mentioned  above  ;  that  said  Duncan  died 
in  1863 ;  and  that  said  note  was  found  among  the  papers  of 
Isaac  Hudson,  after  his  death.  Said  note  is  in  the  following 
words :  "  $5,000.  We  obligate  ourselves  to  pay  to  I-aac 
Hudson  the  sum  of  five  thousand  dollars  by  the  first  day  of 
January,  1863,  with  interest  from  the  first  day  of  January, 
1859,  the  interest  to  be  paid  January  1,  1860,  and  1st  Janu- 
ary, 1861,  and  1st  January,  181)2,  and  1st  January,  1863  :  As 
witness  our  hands  and  seals,  this  1st  November,  1859.     H.  W. 
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Coleman,  F.  Alston  Butt."  The  defendants  objected  to  the 
reading  of  this  note  as  evidence,  and  the  court  having  sus- 
tained the  objection,  plaiutiflfs  excepted.  The  court  charged 
the  jury,  ex  mero  motu,  "that  if  they  believed  from  the  evi- 
dence that  H.  W.  Coleman  and  F.  A.  Butt,  or  either  of  them, 
had  paid  the  note  given  by  J.  M.  Roberts  to  E.  M.  Hudson 
for  $5,000,  and  that  said  note  was  given  for  the  purchase- 
money  of  the  lands  in  controversy,  and  was  the  last  payment, 
and  all  that  was  due  on  said  land,  then  the  jury  shou!d  find 
for  the  defendants.  The  plaintiffs  excepted  to  the  action  of 
the  court  in  giving  this  charge.  There  was  a  verdict  for  the 
defendants.  The  rulings  of  the  court  on  the  evidence,  and 
the  giving  of  the  charges,  are  assigned  as  error. 

John  T.  Heflin,  for  appellant. — The  law  presumes  that 
Isaac  Hudson,  who  was  in  possession  of  the  land,  owned  it, 
and  no  conveyance  appearing  from  him  to  E.  M.  Hudson,  it 
is  presumed  that  the  latter  holds  in  subordination  to  the  title 
of  Isaac  Hudson. — Badger  v.  Lyon,  7  Ala.  561  ;  McCall  v. 
Fryor,  17  Ala.  533  ;  Smith  v.  Lorillard,  10  John.  339  ;  Jack- 
son V.  Sharp,  9  John.  163  ;  Wickham  v.  Conklin,  8  John,  223; 
Jackson  v.  Thomas,  16  John.  292  ;  Cox  v.  Davis,  17  Ala.  714 ; 
Russell  V.  Erioin's  Adm'r,  33  Ala.  44;  Anderson  v.  McLear, 
56  Ala.  625.  Even  if  the  land  was  an  advancement  by  Isaac 
Hudson  to  his  son,  E.  M.  Hudson,  the  title  did  not  pass. 
12  Ala.  124  ;  19  Ala.  398  ;  23  Ala.  649.  The  evidence  shows 
that  the  sale  by  Edward  Hudson  to  Roberts  was  treated  by 
E.  M.  Hudson  and  Isaac  Hudson  as  a  sale  of  the  property  of 
the  latter.  Under  the  view  of  the  case,  which  was  taken  by 
the  Circuit  Judge,  the  note  for  $5,000  should  have  gone  to 
the  jury  to  enable  them  to  decide  whether  the  purchase- 
money  had  been  paid,  but  the  receipt  for  $400  from  Coleman 
and  Butt,  was  not  evidence,  because  Roberts  had  only  a  bond 
for  title,  and  the  payment  of  the  purchase-money  could  not 
vest  him  with  such  a  title  as  would  enable  him  to  defend 
against  this  action. — Nickels  v.  Harkins,  15  Ala.  619 ;  17  Ala. 
749  ;  22  Ala.  207.  The  power  of  attorney  to  Duncan,  which 
was  introduced  by  the  defendants,  shows  that  tlie  purchase- 
money  of  the  land  was  not  paid  on  the  30th  of  December, 
1859.  Hence,  deducting  the  time  elapsing  from  January  11, 
1861,  to  September  25,  1865,  (during  which  the  statute  of 
limitations  did  not  run),  the  suit  was  not  barred  by  the 
statute  of  limitations.  But  the  possession  of  the  defendants 
was  not  adverse,  being  acquired  under  a  bond  for  title. 
22  Ala.  207  ;  36  Ala.  308.  Payment  of  the  purchase-money 
is  no  defense  to  an  action  of  ejectment,  and  the  charge  of  the 
court   asserting    this   proposition   is   erroneous. — Moody   v. 
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Farr's  Lessee,  33  Miss.  192  ;  15  Ala.  619  ;  lb.  412  ;  33  Ala.  91 ; 
13  Ala.  50 ;  Kdly  v.  Hendricks,  57  Ala.  183.  The  legal  title 
to  the  land  is  in  the  plaintiffs  by  descent. — 19  Ala.  188. 

Taul  Bradford,  for  appellees. — By  the  sale  of  the  land  to 
Boberts,  E.  M.  Hudson  repudiated  the  title  thereto,  as  far  as 
concerns  the  appellees,  aod  an  adverse  possession  began  at 
the  date  of  that  sale  in  1852.  Neither  Roberts,  nor  any  one 
holding  under  him,  subsequently  recognized  the  title  of  Isaac 
Hudson.  Thus,  the  statute  of  limitations  had  effected  a  bar 
when  Isaac  Hudson  died,  and  hence,  plaintiffs,  who  could 
only  maintain  this  suit  as  his  heirs,  can  not  recover.  The 
rulings  of  the  court  on  the  question  of  payment  did  the  ap- 
pellaots  no  injury.  If  this  action  had  been  commenced  after 
E.  M.  Hudson  died,  and  before  Isaac  Hudson's  death,  then 
the  heirs  of  E.  M.  Hudson  could  not  have  recovered  if  the 
purchase-money  had  been  paid. —  Oliver  v.  Adams,  50  Ala. 
The  statute  of  limitations  had  barred  the  action  as  to  Isaac 
Hudson's  heirs,  and  the  payment  of  the  purchase-money  to 
E.  M.  Hudson,  who  sold  the  land  and  who  held  nothing  but 
possession,  prevented  a  recovery  by  his  heirs.  Appellees  in- 
sist, that  under  the  statutes  of  Alabama,  the  vendor  of  land 
has  no  legal  right  to  the  possession  of  such  land,  as  against 
his  vendee,  who  has  paid  for  them. 

BRICKELL,  C.  J. — 1.  The  possession  of  lands  under  an 
executory  contract  of  purchase,  is  not  adverse  to  the  vendor, 
so  long  as  the  purchase-money  is  unpaid,  or  until  by  the 
terms  of  the  agreement,  the  vendee  is  entitled  to  demand  of 
the  vendor  a  conveyance  of  the  legal  estate. — S^ohury  v. 
Steivart,  22  Ala.  207;  McQueen  v.  Ivey,  56  Ala.  308  ;  Ormond 
V.  3farlin,  37  Ala.  598.  The  vendee,  though  not  strictly  a 
tenant  of  the  vendor,  and  though  the  technical  relation  of 
landlord  and  tenant  is  not  created,  is  estopped  from  denying 
the  title  of  the  vendor,  upon  principle  and  reasoning  like 
that  which  estops  the  tenant  from  disputing  the  title  of  the 
landlord  ;  and  the  estoppel  applies  to  whoever  may  acquire 
possession  from  the  vendee. — Jackson  v.  Harden,  4  Johns. 
202 ;  Jackson  v.  Barb,  ib.  220 ;  Jackson  v.  Walker,  7  Cowen, 
643  ;  Jackson  v.  Spear,  7  Wend.  403 ;  Russell  v.  Erwin,  38 
Ala.  44. 

We  do  not,  therefore,  apprehend  that  it  is  at  all  material 
in  this  case,  to  inquire  whether  the  immediate  ancestor  of  the 
appellants  had  the  legal  title  in  the  premises  in  controversy, 
or  whether  the  title  resided  in  his  father,  Isaac  Hudson.  The 
sale  by  Edward  M.,  to  Roberts,  from  whom  the  appellees  de- 
rived possession  mediately,  was  executory.     No  conveyance 
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of  the  legal  title  was  to  be  executed  until  the  final  payment 
of  the  purchase-money  in  1863 ;  and  until  then,  possession, 
whether  continuous  in  Eoberts,  or  transferred  to  others,  was 
not  adverse  ;  and  of  the  title  of  the  vendor  there  could  be  no 
dispute.  There  could  be  no  pretense  of  payment  in  full  of 
the  purchase-money,  at  any  earlier  period  than  some  time 
subsequent  to  the  payment  of  the  annual  interest  on  Eoberts' 
note,  on  December  27,  1859.  Deducting  the  period  of  the 
war,  during  which  the  operation  of  the  statute  of  limitations 
was  suspended,  ten  years  had  not  elapsed  from  any  time,  at 
which  payment  of  the  purchase-money  could  be  claimed, 
when  this  suit  was  commenced.  After  'payment  the  parties 
in  possession  could  not  have  more  than  a  perfect  equity. 
Having  that  equity,  it  is  presumed  the  possession  is  antago- 
nistic to  the  vendor,  because  all  duty  to  him  has  been  per- 
formed, and  if  the  possession  is  continuous  for  the  statutory 
period,  without  some  recognition  of  or  subordination  to  the 
legal  estate  of  the  vendor,  his  right  of  entry,  or  of  action,  is 
barred.  But  until  the  expiration  of  the  statutory  period,  the 
vendee,  or  those  claiming  under  him,  have  but  an  equity, 
which  can  not  be  interposed  to  bar  an  action  of  ejectment,  or 
the  statutory  real  action.  In  either  action,  that  of  ejectment, 
or  the  statutory  real  action,  while  the  plaintiff  must  recover 
only  on  the  strength  of  a  legal  title,  when  he  shows  such  a 
title  the  defendants  can  not  dispute,  asserted  within  the 
period  prescribed  by  the  statute  of  limitations,  he  is  entitled 
to  recover,  whatever  may  be  the  equities  of  the  parties,  un- 
less the  jurisdiction  of  courts  of  law  and  of  equity,  are 
blended  and  confused,  and  transferred  from  the  one  or  the 
other,  at  the  mere  caprice  of  parties,  or  to  meet  the  varying 
exigencies  of  particular  cases.  The  radical  error  pervading 
all  the  rulings  of  the  Circuit  Court,  is  that  it  permitted  to  be 
drawn  in  question  the  payment  of  Eoberts'  note  for  the  pur- 
chase-money, which  was  wholly  impertinent,  immaterial,  and 
without  its  jurisdiction.  The  fact  could  only  have  been  ma- 
terial, if  there  had  been  subsequent  to  the  payment,  a  con- 
tinuous possession,  under  claim  of  title,  for  a  period  of  ten 
years,  during  which  the  statute  of  limitations  was  operative. 
1  Brick.  Dig.  627,  §§  33-40.  The  error  led  to  the  admission 
of  evidence  of  the  payment  of  interest  on  Eobert's  note  for 
1859,  and  to  proof  of  the  fact  that  his  note  was  found  in  pos- 
session of  Coleman,  neither  of  which  facts,  was  proper  evi- 
dence in  this  cause. 

2.  The  quiet,  peaceable  possession  of  lands,  for  a  distinct, 
marked  period  of  time,  attended  by  a  claim  of  title  and  by 
acts  of  owner.ship,  is  prima  facie  evidence  that  the  legal  estate 
is  in  the  possessor,  and  the  possession  will  prevail  over  a 
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subsequent  possession  not  shown  to  be  under  a  superior 
legal  title.  The  prior,  will  prevail  over  a  subsequent  posses- 
sion, however  hostile,  not  continued  for  the  period  prescribed 
by  the  statute  of  limitations  to  bar  an  entry,  or  an  action  to 
recover  possession,  because  in  itself,  and  of  itself,  it  is  evi- 
dence oi  prior  right  and  title,  which  must  remain  good,  until 
there  is  other  evidence  than  mere  possession  of  a  superior 
title.  The  peaceable,  continuous  possession  of  Isaac  Hud- 
son, of  the  premises  in  controversy,  from  1845  to  1819, 'under 
claim  of  title,  accompanied  by  acts  of  ownership,  clearing, 
improving,  and  cultivating  them,  is  more  consistent  with  the 
presumption  that  he  had  the  full  legal  estate,  than  that  he 
was  a  mere  trespasser,  or  was  holding  in  subordination  to 
the  title  of  another.  The  presumption  strengthens,  and  for 
all  the  purposes  of  this  case,  becomes  conclusive,  in  the  ab- 
sence of  evidence  of  a  superior  title,  when  it  is  shown 
that  the  possession  terminated  only  when  he  voluntarily 
transferred  it  to  his  sou,  and  there  has  been  since  uo  other 
possession  hostile  to  it. 

The  possession  of  the  son  was  merely  permissive,  and  was 
not  hostile,  but  friendly  and  in  strict  subordination  to  the 
title  of  the  father.  The  original  intention  may  have  been  a 
gift,  or  an  advancement  of  the  lands  to  the  son,  and  if  that 
be  true,  the  intention  resting  only  in  parol,  a  mere  tenancy 
at  will  was  created.  Such  a  tenancy  has  in  it  no  element  of 
hostility  to  the  title  of  the  ti:ue  owner,  which  is  an  indispen- 
sable ingredient  of  an  adverse  possession.  Possession  taken 
under  it,  could  only  be  rendered  adverse  by  a  dissolution  of 
the  tenancy — by  an  open,  clear,  positive,  continuous  dis- 
claimer, and  disavowal  of  the  title  of  the  party  from  whom  it 
is  derived,  and  the  assertion  of  a  hostile  title  brought  to  his 
knowledge. — Collins  v.  Johnson,  57  Ala.  304.  Adverse  pos- 
session rests  in  the  intention  of  the  possessor — as  is  some- 
times said,  "the  intention  guides  the  entry,  and  fixes  its 
character." — Herlert  v.  Hanrich,  16  Ala.  595.  It  is  manifest 
from  the  evidence,  that  the  son  never  intended  the  assertion 
of  a  title  hostile  to  that  of  the  father ;  nor  is  there  any  room 
for  the  imputation  of  such  an  intention  to  any  subsequent 
possessor  of  the  premises.  The  sale  to  Roberts  was  doubt- 
less with  the  consent  of  the  father,  and  to  meet  the  wishes 
and  convenience  of  the  son,  Coleman  and  Butt,  the  last  and 
present  possessors  of  the  premises,  recognized  distinctly  the 
title  of  the  father,  and  that  their  possession  was  subordinate 
to  it,  and  that  it  was  his  title,  they  contemplated  acquiring, 
when  to  his  agent,  they  made  payment  of  the  interest  for 
1859,  on  Roberts'  note  to  the  son.  A  more  distinct  recogni- 
tion, was   the  substitution   of   their  own  note   for  that  of 
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Eoberts,    which    was  showD,  when   they  produced   Eoberts' 
note,  and  the  appellants  offered  their  note,  the  body  of  which 
was  written  by  the  agent  of  the  father,  payable  to  the  father, 
for  the  exact  sum  of   the   purchase-money,  payable  at  the 
same  time  Eoberts'  note  was  payable,  and  stipulating  to  pay 
the   interest    annually,  as    the  interest   had   been    paid   on 
Eoberts'  note.     The   power  of   attorney  from  the  father,  it 
seems,   found  its  way  into  the  possession  of   Coleman  and 
Butt,  the  last  and  present  possessors,  and  one  of  its  stipula- 
tions is,  that  the  agent  and  attorney  shall  convey  the  prem- 
ises in  the  name  and  on  behalf  of  the  father,  when  Eoberts' 
note   to  the  sou  for  the  purchase-money  was  paid ;  and  it 
recites  the  fact  that  interest  on  that  note  had  been  paid  to 
January  1st,  1860,  corresponding  with  the  receipt  for  the  in- 
terest for  1859,  given  by  the   agent  and  attorney,  Duncan, 
which  the  appellees  produced.     While  on  the  party  claiming 
protection  as  an  adverse  possessor,  lies  the  burden  of  proving 
a  hostile  possession,  the  court  as  matter  of  law  pronounces 
the  facts  which  must  enter  into  and  characterize  such  a  pos- 
session.    In  the  presence  of  the  distinct  recognition  of   the 
title  of  Isaac  Hudson,  shown  in  evidence,  the  court  ought  not 
to  have  hesitated  to  pronounce  the  appellees  were  holding 
in  subordination  to  it.     Nor  ought  there  to  have  been  hesi- 
tation in  pronouncing  that  the  appellees  were  estopped  from 
denying  the  title  of  the  son — they  were  his  vendees,  entering 
into  possession  under  him,  and  proposing  to  acquire  title,  by 
converting  themselves  into  trespassers,  enabling  themselves, 
as  it  has  been  not  too  strongly  said,  "to  steal  the  title  of 
another,   by  professing  to  hold  under   it" — Kirh   v.  Smithy 
9  Wheat.  288.     The  claim  of  title  which  must  enter  into  and 
is  the  characteristic  of  an  adverse  possession,  has  in  it  no 
element  of   stealthiness,  nor  is  it  elastic  or  flexible.     There 
must  be  publicity,  continuity,  and  good  faith  in  its  assertion, 
leaving  to  the  party  in  whom  the  title  may  reside,  or  from 
whom  the  possession  was  derived,  no  room  for  doubt,  that 
all  friendly  relations  are  dissolved,  that  his  title  is  not  recog- 
nized, but  disputed,  and  a  hostile  title  asserted.     The  appel- 
lants are  the  heirs  of  Edward  M.,  and  of  Isaac  Hudson  re- 
spectively, and  it  is  unimportant  whether  a  right  of  recovery 
is  asserted  by  them  in  the  one,  or  the  other  capacity.     If  they 
claim  as  heirs  of  Edward  M.,  the  appellees  standing  in  the 
relation  of  his  vendees,  or  entering  and  claiming  under  his 
vendee,  could  not  dispute  his  title.     Or,  if  as  heirs  of   Isaac, 
there  is  sufficient  evidence   that  the  legal  estate  resided  in 
him,   and  that  the  appellees  and  those  under   whom    they 
claim  have  been  holding  in  recognition,  and  in  subordination 
to  his  title. 
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3.  We  have  said  that  it  was  erroneous,  in  this  action,  to 
enter  on  any  ioquiry  whether  the  purchase-money  of  the 
lands  had  been  paid.  If  the  inquiry  had  been  material, 
Coleman's  possession  of  Roberts'  note,  it  may  be,  would  have 
been  a  circumstance  tending  to  show  its  payment,  or  that  he 
had  acquired  the  beneficial  ownership  of  it.  It  was,  however, 
only  a  circumstance  from  which  such  a  presumption  could 
have  been  raised,  open  to  explanation,  and  subject  to  be  re- 
pelled by  evidence  that  without  payment  the  possession  had 
been  acquired.— 1  Green.  Ev.  §  38 ;  2  Whart.  Ev.  §  1362. 
The  note  made  by  Coleman  and  Butt,  the  body  of  which  was 
in  the  handwriting  of  Duncan,  the  agent  and  attorney  in  fact 
of  Isaac  Hudson,  empowered  to  make  titles  to  the  lands, 
on  the  payment  of  Roberts'  note,  and  to  whom  Coleman  and 
Butt  had  paid  the  interest  for  1859,  on  that  note,  was  admis- 
sible for  the  purpose  of  negativing  the  presumption  arising 
from  Coleman's  possession  of  the  latter  note.  It  was  for  the 
same  amount,  payable  at  the  same  time  as  Roberts'  note, 
with  the  interest  payable  annually,  as  the  interest  on  that 
note  had  been  paid.  The  reasonable  inference  was  that  it 
had  been  substituted  for  Roberts'  note,  which  Coleman  and 
Butt  must  have  paid,  or  caused  to  be  paid,  before  they  could 
obtain  title.  Its  consideration,  like  the  consideration  of 
Roberts'  note,  was  the  purchase-money  of  the  lands.  The 
debt  was  the  same,  though  the  debtors  were  changed,  and 
Coleman  and  Butt  stood  in  Roberts'  place,  vendees  in  posses- 
sion under  an  executory  contract  of  purchase. — Conner  v. 
Banls,  18  Ala.  42. 

In  all  of  its  rulings  the  Circuit  Court  was  in  error,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 


King"  V,  Reynolds. 

Action  for  Breach  of  Implied  Covenant  in  Lease. 

1.  Lessee;  lessor  covenants  to  (jive  possession  to,  unless  stipulation  to  the  con- 
trary in  lease. — When  there  is  no  stipulation  to  the  contrary  in  the  lease,  the 
lessor  impliedly  covenants,  that  the  demised  premises  shall  be  open  to  entry, 
by  the  lessee,  at  the  time  fixed  by  the  contract  for  him  to  take  possession. 

2.  Same;  when  no  implied  covenant  to  give  possession  to. — But,  if,  after  the 
time  when  the  lessee  is  entitled  to  possession,  under  the  lease,  whether  he  has 
actual  possession  or  not,  a  stranger  trespasses  on,  or  takes  possession  of,  and 
holds  the  lands,  this  is  a  wrong  to  the  lessee,  for  which  the  lessor  is  not 
responsible. 

3.  Possession  ;  when  question  for  the  jury,  whether  it  is  open  to  lessee. — When, 
in  an  action  by  a  lessee  against  his  lessor,  for  a  breach  of  the  implied  covenant 
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to  deliver  possession,  the  evidence  is  conflicting,  as  to  whether  a  trespasser 
was  in  possession  of  the  lands,  at  the  time  fixed  in  the  lease  for  taking  pos- 
session, it  is  error  to  refuse  a  charge  which  submits  this  question  to  the  jury. 

Appeal  from  Shelby  Circuit  Court. 

Tried  before  Hon.  John  Henderson. 

This  was  a  suit  brought  by  H.  C.  Eeynolds  against  F.  E. 
King  to  recover  damages  for  the  breach  of  a  contract  of  let- 
ting. The  facts  are  stated  in  the  opinion  of  the  court.  There 
was  a  verdict  for  the  defendant.  The  refusal  of  the  court 
below  to  give  the  charge,  which  is  set  out  in  the  opinion,  is 
assigned  as  error. 

"W".  M.  Brooks,  and  M.  T.  Porter,  for  appellant. — The 
charge  requested  by  appellant  should  have  been  given,  for 
King  had  no  remedy  against  the  acts  of  any  trespasser  who 
entered  on  the  lands  after  the  lease  was  made  to  Eeynolds. 
Even  if  another  person  than  the  lessor,  or  lessee,  was  in  pos- 
session of  the  lands  at  the  time  the  lease  was  made,  the  con- 
tract of  letting  would  not  thereby  have  been  broken. — Tay- 
lor's Land,  and  Ten.  §  312  ;  Gardner  v.  Ketdtas,  3  Hill  (N. 
T.)  330  ;  Abrams  v.  Watson,  59  Ala,  529.  There  is  no  implied 
covenant  in  leases  that  the  tenant  shall  be  protected  against 
damages  caused  by  the  wrongful  acts  of  strangers  who  have 
no  right  or  title  to  the  demised  premises. — Bloore  v.  Weber, 
71  Pa.  St.  429  ;  10  Am.  Eep's,  708. 

Bradford  &  Bishop,  and  Wilson  &  Wilson,  for  appellees. 
The  charge  was  properly  refused,  for  it  assumed  that  King 
delivered,  or  transferred  the  possession  of  the  laud  as  a  mat- 
ter of  fact,  when  tliis  was  a  question  for  the  jury.  There 
must  be  a  delivery  of  the  actual  possession  of  demised 
premises,  for  the  statute  which  dispenses  with  livery  of 
seizin,  (Code,  §  2195),  does  not  apply  to  leases  of  land.  Eey- 
nolds did  not  acquire  possession  of  the  land,  and  could  not 
maintain  any  action  against  a  trespasser. 

STONE,  J.— McMath,  as  the  agent  of  King,  on  the  8th 
day  of  May,  1878,  made  a  contract  with  Eeynolds,  by  which 
he  let  to  him  for  the  residue  of  that  year,  a  piece  of  grass  or 
meadow  land,  on  agreed  terms  of  rent,  with  which  Eeynolds 
complied.  It  is  not  denied  that  McMath  had  authority  from 
King  to  make  the  lease.  Eeynolds  did  not  obtain  possession 
of  the  premises,  and  the  present  suit  is  brought  to  recover  of 
King,  damages  for  failing  to  deliver  possession  to  Eeynolds, 
the  tenant.  The  complaint  alleges  that  by  the  terms  of  the 
lease.  King  bound  himself  to  put  the  tenant  in  possession. 
It  was  not  shown  that  the  contract  of  letting  was  in  writing, 
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and  the  averment  stated  above  was  not  proved,  as  matter  of 
fact.  When  Eeyuolds  sought  to  obtain  possession  under  his 
lease,  Shortridge,  a  third  party,  disputed  his  right  to  take 
possession,  claimed  that  he  himself  was  the  agent  of  King, 
and  in  possession,  and,  by  threats,  kept  Reynolds  out  of  pos- 
session, and  occupied  himself.  To  this  extent  there  is  no 
conflict  in  the  testimony.  There  was  conflict  on  two  ques- 
tions, first :  Whether,  at  the  time  McMath  gave  the  lease  to 
Reynolds,  such  third  party  was  in  possession  of  the  premises, 
and,  second  :  Whether  he  was  then  the  agent  of  King,  as  to 
this  piece  of  land.  The  sole  question  raised  by  this  record 
is  :  Whether  it  was  the  duty  of  the  lessor.  King,  to  put  Rey- 
nolds in  possession,  or,  was  it  the  duty  of  the  latter  to  take 
steps  to  obtain  the  possession.  It  is  claimed  for  appellee 
that  this  duty  rested  on  King,  as  one  ot  the  implied  stipula- 
tions in  the  contract  of  letting. 

The  rulings  on  this  question  are  irreconcilable.  The 
English  decisions  are,  that  "he  who  lets,  agrees  to  give  pos- 
session, and  not  merely  to  give  a  chance  of  a  law  suit ;  and 
the  breach  assigned  being,  that  the  defendant  did  not  give 
the  plaintiff  possession,"  it  was  held  that  an  action  could  be 
maintained  by  the  lessee  against  the  lessor. —  Coe  v.  Clay, 
5  Bingham,  440.  In  that  case  the  letting  was  by  unwritten 
contract,  the  tenancy  to  commence  presently.  A  prior  tenant 
held  over,  and  the  lessee  failed  to  obtain  possession.  The 
same  ruling  was  made  in  the  Exchequer  Chamber,  11  Bxcheq. 
775.  The  English  decisions  have  been  followed  in  Missouri. 
UHiissier  v.  Zallec,  24  Mo.  13 ;  Hughes  v.  Hood,  50  Mo.  350. 
Against  this  ruling  will  be  found  a  majority  of  American 
decisions,  commencing  with  Gardner  v.  Keteltas,  3  Hill  (N.  Y.) 
330.  .  In  that  case  the  lessee  failed  to  obtain  possession,  by 
reason  that  the  former  tenant  held  over.  The  court  said  : 
"I  admit  the  covenant  of  quiet  enjoyment  means  to  ensure 
to  the  lessee  a  legal  right  to  enter  and  enjoy  the  premises, 
and  if  he  is  prevented  from  entering  into  the  possession  by  a 
person  already  in,  under  a  paramount  title,  the  action  may 
be  sustained.  *  *  But,  if  the  party  holding  is  a  wrong- 
doer, the  remedy  of  the  lessee  is  as  perfect  and  effectual  to 
dispossess  him  after,  as  that  of  the  lessor  was  before,  the  exe- 
cution of  the  lease.  *  *  Upon  the  well  settled  construc- 
tion of  covenants  of  title  and  quiet  enjoyment,  it  is  not  the 
duty  of  the  landlord,  when  the  demised  premises  are  wrong- 
fully held  by  a  third  person,  to  take  the  necessary  steps  to 
put  his  lessee  into  possession."  Gramiss  v.  Clark,  8  Con. 
36,  and  Laivrence  v.  French,  25  Wend.  443,  are  cited,  but 
nothing  decided  in  them  sheds  any  light,  on  the  question  we 
are  discussing.     Neither  does  Nolces'  Case,  4  Rep.  80.     Pen- 


232  SUPKEME  COURT  [Dec.  Term, 

[King  V,  Eeynolds.] 

dergrnst  v.  Young,  21  N.  H.  234,  states  this  principle,  refer- 
ring to  Gardner  v.  Keleltas,  supra,  but  it  is  pure  diclum.  Sig- 
ninnd  v.  Hoivard  Bank,  29  Md.  324 ;  Underwood  v.  Birchard, 
47  Vt.  305 ;  and  Gazzelo  v.  Chambers,  73  111.  75,  all  follow  the 
case  in  3  Hill,  and  cite  it  as  their  authority.  The  older  case 
of  Cozzens  v.  Stevenson,  5  Serg.  &  JX.  421,  had  asserted  the 
same  doctrine,  and  Taylor,  "Landlord  and  Tenant,"  §  312, 
quotes  from  the  case  of  Gardner  v.  Keteltas,  and  approves  it, 
as  the  Ameiican  doctrine,  while  admitting  the  English  doc- 
trine to  be  different. 

With  all  due  respect  for  the  eminent  jurists  by  whom  the 
decisions  in  5  Serg.  &  E.,  and  in  3  Hill,  were  pronounced,  it 
appears  to  us  that  in  one  phase  of  the  question  the  argument 
is  faulty.  The  principle  applicable  to  the  case  of  the  lessee's 
eviction  by  the  lessor  himself,  or,  by  a  title  paramount  to 
that  of  the  lessor,  certainly  rests  on  impregnable  grounds. 
Such  eviction  is  a  breach  of  the  implied  covenant  in  every 
lease  in  general  terms,  for  quiet  enjoyment,  and,  at  once,  bars 
the  lessor's  right  to  recover  rent,  and  confers  on  the  lessee  a 
right  of  action,  for  the  lessor's  breach  of  covenant.  And 
when  the  lessee  can  not  maintain  his  possession,  in  conse- 
quence of  the  lessor's  want  of  title  to  uphold  his,  the  lessee's 
possession,  the  latter  need  not  wait  for  eviction,  but  may 
yield  possession,  and  sue  his  lessor  for  the  breach — he  taking 
on  himself  the  onus  of  proving  the  inability  of  the  lessor  to 
protect  his  possession  by  a  valid  title.  And  so,  when  ther^ 
is  no  impediment  to  the  possession,  at  the  time  fixed  by  the 
terms  of  the  lease  for  the  lessee  to  take  possession,  it  is  no 
breach  of  the  covenant  of  quiet  enjoyment,  if  a  trespasser 
without  title  subsequently  enter  and  evict  the  lessee  in  whole 
or  in  part.  The  lessee  must  meet  such  intrusions  as* that. 
But  how  about  the  implications  at  the  time — the  very  mo- 
ment— fixed  by  the  terms  of  the  lease  for  the  lessee  to  take 
possession  ?  Who  is  responsible  if  there  is  a  trespasser,  or 
tenant  holding  oxer,  then  in  possession?  Must  the  lessor 
clear  the  possession,  or  is  this  duty  cast  on  the  lessee  ?  This 
question  we  do  not  understand  to  be  fairly  met  in  the  follow- 
ing authorities  :  1  Washb.  Eeal  Prop.  427,  (325);  Moore  v. 
Weber,  71  Penn.  St.  429.  In  Indiana,  the  implications  are, 
that  it  is  the  duty  of  the  lessor  to  deliver  possession. — Spen- 
cer V.  Burton,  5  Blackf.  57  ;  Clark  v.  Butt,  26  Ind.  236.  In 
Illinois— 73  111.  75  ;  in  New  York,  Gardner  v.  Keteltas,  3  Hill 
330 — it  would  seem  they  have  statutes  authorizing  a  lessee 
to  dispossess  a  trespasser  found  in  possession,  or  tenant 
holding  over,  by  summary  remedy.  In  this  State,  no  statute 
exists  by  which  a  tenant,  not  having  had  prior  possession, 
can  evict  such  intruder  by  summary  proceeding.     The  lessor, 
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in  such  case,  could  invoke  our  summary  remedy. — Code  of 
187G,  §§  3696-7,  et  seq.  Such  actions  lie  for  unauthorized 
disturbances  of  prior  actual  possessions,  and  title  can  not  be 
inquired  into. 

The  authorities  being  in  conflict,  how  does  this  question 
stand  on  principle?  As  was  said  in  Coe  v.  Clay,  5  Bing. 
440 — decided  long  before  Gardner  v.  Keteltas  was — one  who 
accepts  a  lease,  expects  to  enjoy  the  property,  not  a  mere 
chance  of  a  law  suit.  A  lease  for  a  year,  or  term  of  years,  is 
not  a  freehold.  It  is  a  chattel  interest.  The  prime  motive 
of  the  contract  is,  that  the  lessee  shall  have  possession  ;  as 
much  so,  as  if  a  chattel  were  the  subject  of  the  purchase. 
Delivery  is  one  of  the  elements  of  every  executed  contract. 
When  a  chattel  is  sold,  the  thing  itself  is  delivered.  When 
realty  is  the  subject,  still  there  must  be  livery  of  seizin. 
Formerly,  parties  went  upon  the  land,  and  there  symbolical 
delivery  was  perfected.  Now,  the  delivery  of  the  deed  takes 
the  place  of  this  symbolical  delivery.  Still,  it  implies  that 
the  purchaser  shall  have  possession  ;  and  without  it,  it  would 
seem  the  covenant  for  quiet  enjoyment  is  broken.  Up  to  the 
time  the  lessee  is  entitled  to  possession  under  the  lease,  the 
lessor  is  the  owner  of  the  larger  estate,  out  of  which  the 
leasehold  is  carved,  and  ownership  draws  to  it  the  posses- 
sion, unless  some  one  else  is  in  actual  possession.  The  mo- 
ment the  lessor's  right  of  possession  ceases  by  virtue  of  the 
lease,  that  moment  the  lessee's  right  of  possession  begins. 
There  is  no  appreciable  interval  between  them,  and,  hence, 
there  can  be  no  interregnum,  or  neutral  ground  between  the 
two  attaching  rights  of  possession,  for  a  trespasser  to  step  in 
and  occupy.  If  there  be  actual,  tortious  occupancy,  when 
the  transition  moment  comes,  then  it  is  a  trespass  or  wrong 
done  to  the  lessor's  possession.  If  the  trespass  or  intrusion 
have  its  beginning  after  this,  then  it  is  a  trespass  or  wrong 
done  to  the  lessee's  possession  ;  for  the  right  and  title  to  the 
property  being  then  in  the  lessee  for  a  term,  it  draws  to  it 
the  possession,  unless  there  is  another  in  the  actual  posses- 
sion. —Taylor,  Landlord  and  Tenant,  §§  14-15  ;  3  Wash.  Keal 
Prop.  117-18. 

We  hold  that  when  there  is  a  contract  of  lease,  and  no 
stipulations  to  the  contrary,  there  is  an  implied  covenant  on 
the  part  of  the  lessor,  that  when  the  time  comes  for  the  lessee 
to  take  possession  under  the  lease,  according  to  the  terms  of 
the  contract,  the  premises  shall  be  open  to  his  entry.  In 
other  words,  that  there  shall  then  be  no  impediment  to  his 
taking  possession.  But  this  implied  covenant  or  agreement 
does  not  extend  beyond  that  time.  If,  after  the  time  when 
the  lessee  is  entitled  to  have  the  possession,  according  to  the 
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terms  of  the  contract,  a  stranger  trespass  od,  or  take  pos- 
session and  hold,  this  is  a  wrong  done  to  the  lessee,  for  which 
the  lessor  is  in  no  way  responsible.  And  this  is  the  rule, 
whether  the  trespass  is  committed  before  or  after  the  lessee 
obtains  actual  possession.  The  lessor's  covenant  extends  no 
farther  than  to  guaranty  he  had  authority  to  make  the  lease, 
and  that  the  premises  will  be  open  for  occupancy,  when  the 
contract  gives  to  the  lessee  the  right  to  enter. 

The  lease  in  this  case  was  made  to  take  effect  as  soon  as 
the  lessee  complied  with  his  part  of  the  contract,  by  paying 
and  securing  the  rent.  When  he  did  that,  he  was  entitled  to 
the  possession.  Was  a  trespasser  then  in  possession  of  the 
premises,  so  as  to  forbid  his  taking  possession?  If  so, 
King's  implied  covenant  of  quiet  enjoyment  was  broken. 
The  bill  of  exceptions  informs  us  that  the  testimony  on  this 
point  was  in  conflict.  It  became  necessary  then  to  submit 
this  question  to  the  jury.  The  defendant,  appellant  here, 
requested  the  following  written  charge  :  "When  the  defend- 
ant leased  the  land  to  the  plaintiff,  the  contract  of  leasing 
transferred  to  the  plaintiff  all  the  possession  the  defendant 
had  ;  and  if  a  trespasser  afterwards  went  into  possession,  his 
acts  were  a  trespass  against  the  lessee,  and  not  against  the 
landlord."  This  charge  was  refused,  and  defendant  excepted. 
This  charge  was  based  on  one  phase  of  the  testimony, 
namely :  that  portion  which  tended  to  show  that  the  tres- 
passer, or  third  party,  was  not  in  possession,  until  after  Rey- 
nolds' right  to  take  possession  under  the  lease  had  accrued. 
If  the  possession  was  open  when  tbe  contract  was  completed, 
on  the  part  of  Reynolds,  then  the  trespass  afterwards  gave 
him  no  right  of  action  against  King.  His  sole  recourse  would 
be  against  the  trespasser.  The  charge  requested  ought  to 
have  been  given. 

Reversed  and  remanded. 


Parker  etal.  v.  Jones'  Adm'r  et  al. 

Bill  in  Equity  to  establish  and  enforce  Resulting  Trust. 

1.  Statute  of  limitation  ;  when  not  coiisidered  by  Supreme  Court. — This  court 
will  not  consider  the  effect  of  the  statute  of  limitations,  as  a  defense  to  a  bill 
in  equity,  unless  properly  raised  by  the  pleadings. 

2.  Same;  facts  taking  plaintiffs'  case  out  of,  introduced  by  amendment. — When 
the  statute  of  limitations  is  set  up  as  a  defense  to  a  bill  in  equity,  any  partic- 
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ular  facts  tsikiug  the  plaintiffs'  case  out  of  the  operation  of  the  statute,  must 
be  introduced  by  amendment  to  the  bill,  or  by  special  replication  to  the  plea. 
3.  Trust  funds ;  when  may  he  followed  by  cestuis  que  trustent  — As  long  as 
trust  funds,  or  the  proceeds  of  trust  property,  can  be  satisfactorily  traced  and 
identified,  the  cestuis  que  trustent,  if  proper  parties  complainant,  and  entitled 
to  relief,  may  follow  them  into  the  hands  of  third  persons,  although  such  per- 
son may  have  taken  the  title  to  the  property  purchased  with  the  trust  lund 
in  his  own  name,  or  in  the  name  of  any  other  person,  with  notice  of  the 
facts,  but  the  evidence  in  this  case,  as  held  by  the  Chancellor,  fails  to  trace  the 
trust  funds  into  the  property  sought  to  be  changed. 

This  was  a  bill  in  equity,  filed  on  the  14th  of  December, 
1874,  by  Yirgil  E.,  Lamartine  VV.,  and  Caledonia  J.  Parker, 
against  Naomi  C.  Jones,  as  administratrix  of  the  estate 
of  John  W.  Jones,  dec'd,  and  Wm.  A  Jones,  and  others,  as 
the  heirs  of  John  W.  Jones.  The  bill  alleged  that  Dr.  Ko- 
bert  Parker,  the  father  of  complainants,  died  intestate,  in 
Texas,  in  1857,  leaving  property  valued  at  twenty-five  hun- 
dred dollars,  which  their  mother  Naomi  0.  Parker  converted 
into  money,  and  brought  with  her  to  Cherokee  county,  Ala- 
bama, in  October,  1857.  The  mother  of  the  complainants 
married  John  W.  Jones,  and  shortly  afterwards,  delivered  to 
him  $1800  of  the  money  reahzed  by  her  from  the  estate  of 
Dr.  Kobert  Parker.  Complainants,  it  is  averred,  were  infants 
of  tender  years  at  this  time,  and  said  Jones  had  full  notice 
that  the  money  received  from  his  wife  belonged  to  the  estate 
of  said  Parker ;  that  said  Jones  purchased  with  said  money 
a  tract  of  land  situated  in  Cherokee  County,  Alabama,  and 
took  the  title  thereto  in  his  own  name.  Said  Jones  died  in- 
testate in  Cherokee  county,  leaving  Wm.  A.  Jones,  Caroline 
Johnson,  and  others  as  his  heirs  at  law.  That  his  widow, 
said  Naomi  C.  Jones,  had  taken  out  letters  of  administration 
on  the  estate  of  said  John  W.  Jones,  and  was  proceeding  with 
the  administration  thereof.  The  bill  prayed  that  the  title  to 
the  land  described  tlierein,  might  be  divested  out  of  the  heirs 
at  law  of  said  John  W.  Jones,  and  invested  in  complainants. 
The  respondents  answered,  denying  the  material  allegations 
of  the  bill. 

The  evidence  in  the  case  tended  to  show,  that  at  the  time 
Mrs.  Jones  delivered  the  money  to  her  husband,  John  W. 
Jones,- it  was  understood  between  them,  that  all  the  property 
belonging  to  Jones,  and  this  money,  should  be  united  and 
used  as  a  common  fund  for  the  benefit  of  the  children  of 
each  of  them.  The  land  sought  to  be  charged,  was  purchased 
by  Jones  at  a  sale  made  by  an  administrator,  under  orders 
of  court,  but  no  record  evidence  of  the  terms  of  the  sale  was 
introduced,  nor  was  the  deed  produced,  or  any  proof  made 
that  the  administrator  had  authority  to  sell  the  land.  The 
only  proof  that  the  money  delivered  by  Mrs.  Jones  (Parker) 
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to  John  W.  Jones,  was  used  by  him  in  the  purchase  of  the 
land,  was  the  admissions  of  said  Jones,  but  these  were  coup- 
led with  statements  as  to  the  agreement  to  use  his  money, 
and  that  derived  from  his  wife,  for  the  mutual  benefit  of  their 
children.  The  Chancellor  dismissed  the  bill,  and  his  decree 
is  assigned  as  error. 

Clopton,  Herbert  &  Chambers,  for  appellant. 

McSpadden  &  Bradford,  for  appellees. 

SOMEEVILLE,  J. — No  point  is  raised  in  this  case,  in  the 
court  below,  in  reference  to  the  statute  of  limitations,  either 
by  demurrer  to  the  bill,  or  by  the  answer  of  the  several  de- 
fendants. 

Such  defense  can  be  considered  by  the  appellate  court, 
only  when  properly  raised  by  the  pleadings.  If,  in  such 
event,  there  is  any  reason  for  accepting  the  given  case  from 
the  operation  of  the  statute,  it  must  be  introduced  by  an 
amendment  to  the  bill,  or  raised  by  way  of  special  replication 
to  a  p!ea. — Ragland's  Exrs  v.  diortou,  41  Ala.  344  ;  Nimmo  v. 
Steimrt,  21  Ala.  682. 

The  complainants,  as  the  heirs  and  distributees  of  Eobert 
Parker,  deceased,  on  whose  estate  there  was  no  administra- 
tion, seek,  to  have  a  trust  declared  in  their  behalf  in  certain 
lands,  alleged  to  have  been  purchased  by  one  John  W.  Jones, 
in  his  own  name,  with  funds  belonging  to  the  estate. 

The  rule  is,  that  cestuis  que  trust,  if  proper  parties  com- 
plainant, and  entitled  to  relief,  can  follow  the  proceeds  of  trust 
property,  or  funds,  into  the  hands  of  third  persons,  so  long  as 
the  same  can  be  satisfactorily  traced  and  identified,  although 
such  person  may  have  taken  the  title  of  property  purchased 
with  the  trust  fund  in  his  own  name,  or  the  name  of  any 
other  person  with  notice  of  the  facts. — 2  Perry  on  Trusts, 
§§  828,  835-8  ;  Maury  s  AdmW  v.  Mason's  Adm'r,  8  Port.  211  ; 
Robison  v.  Bohison,  44  Ala.  227. 

Under  the  facts  of  this  case,  we  cannot  see  that  the  Chan- 
cellor erred  in  deciding,  that  the  legal  testimony  failed  satis- 
factorily to  trace  the  trnst  fund  into  the  lands  in  contro- 
versy, and  this  of  itself,  is  fatal  to  the  equity  of  the  bill. 

The  decree  of  the  Chancellor  is  affirmed. 
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Sfatvtory    Claim   Suit. 

1.  Landlord's  lien  under  former  statule  (Rev.  Code,  §  2963)^  did  not  follow  crop 
iiitohands  of  purchaser  iciihouf  notice.— Vnder  tbe  lormer  statutes  (Kev.  Code, 
$§  2961-63),  giving  the  landlord  a  lieo  ou  the  rented  Irtnds  for  the  rent  of  the 
current  year,  and  a  remedy  by  attachment  to  enforce  it,  it  was  expresslj'  pro- 
vided that  such  attachment  might  be  levied  on  the  crop  in  the  possession  of 
the  tenant,  or  of  any  one  holding  it  in  his  right,  or  in  the  possession  of  •'  a 
purchaser  from  him  with  notice  of  the  lieu";  which  words  were  held  to  pre- 
vent, by  necessary  implication,  the  lien  from  following  the  crop  into  the  hands 
of  a  purchaser  without  notice,  though  it  continued  alter  the  removal  of  the 
crop  from  the  rented  lauds,  and  until  it  passed  into  the  hands  of  such  a  pur- 
chaser. 

2.  Landlord's  lien  ;  liability  of  crop  in  hands  of  purchaser  determined  by  com- 
mon law. — Under  the  present  stututes  (Code,  §§  3467-78),  the  lien  is  extended 
and  enlarged  in  some  respects,  but  is  silent  as  to  the  persons  in  whose  posses- 
sion the  crop  may  be  levied  ou  by  attachment,  leaving  that  question  to  be 
determined  by  the  principles  of  tbe  common  law. 

3.  Landlord's  lien  /  nature  and  characteristics  of. — The  landlord's  lien  is  an 
incident,  attached  by  the  statute  to  the  relation  of  landlord  and  tenant,  and 
is  a  simple  legal  right  to  charge  the  particular  property  with  the  payment  of 
the  particular  debts,  and  it  does  not  change  the  ownership  of  the  crops, 
which  resides  in  the  tenant,  nor  put  any  restraint  on  the  tenant's  unqualified 
right  to  their  enjoyment,  except  such  as  is  necessary  to  preserve  the  lieu,  as 
the  primary  charge  for  the  satisfaction  of  the  preferred  debts. 

4.  Same;  against  ichom  it  prevails.  —  The  landlord's  lien  prevails  against  the 
tenant,  while  he  has  possession  of  the  crops,  and  against  volunteers  and 
purchasers  from  him,  with  notice. 

5.  Same;  against  whom  it  does  not  prevail.— The  landlord's  lien  will  not 
prevail  against  those  who  purchase  from  the  true  owner,  lor  a  valuable  consid- 
eration without  notice  of  the  lien,  and  after  the  removal  of  the  crops  from  the 
rented  premises. 

6.  Statutes;  read  and  construed  with  reference  to  the  common  law. — Statutes 
are  always  read  and  construed  in  the  light  of  the  common  law,  and  are  not 
regarded  as  infringing  ou  its  rules  and  principles,  exce^jt  so  far  as  may  be 
expressed,  or  fairly  implied,  to  give  them  full  operation. 

7.  Same;  effect  of  charge  on  property  created  by. — When,  by  a  statute,  a 
charge  is  created  on  property  for  the  satisfaction  of  a  debt,  unless  the  inten- 
tion is  clearly  expressed,  or  is  matter  of  just  implication,  it  can  not  be  in- 
tended that  such  charge  has  a  superiority,  which  the  common  law  does  attach 
to  similar  charges,  especially  a  superiority  which  that  law  has  carefully 
withheld. 

8.  Larceny ;  removing  or  selling  property  on  which  another  has  a  claim,  is  not. 
Although  the  statute  (Code,  §  4533),  declares  that  a  tenaut,  or  other  person, 
who,  with  an  intent  to  hinder,  delay  or  defraud,  removes  or  sells,  property  on 
which  another  has  a  valid  cluiai,  may  be  punished  as  if  he  had  stolen  it,  yet 
it  does  not  convert  the  sale,  or  removal  into  larceny,  nor  does  it  prevent  au 
innocent  purchaser  from  acquiring  a  good  title. 

Appeal  from  Barbour  Circuit  Court. 
Tried  before  Hon.  H.  D.  Clayton. 
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On  the  17th  of  December,  1878,  George  W.  Stovall  pro- 
cured an  attachment  to  be  issued  against  W.  F.  Shannon 
and  A.  Bethune.  The  attachment  was  issued  on  the  ground 
that  Shannon  &  Bethune,  being  indebted  to  said  Stovall  for 
rent  and  advances,  had  removed  part  of  the  crops  grown  on 
the  rented  premises  without  the  consent  of  the  landlord, 
Stovall,  and  without  paying  the  rent.  Tbis  attachment  was 
levied  on  certain  cotton,  which  was,  thereupon,  claimed  by 
Scaife  &  Co.,  the  appellants,  who  put  in  a  claim  bond,  and 
this  claim  suit  was  tried  at  the  Spring  Term,  1879,  of  the 
Barbour  Circuit  Court.  On  the  trial,  the  plaintiff  in  attach- 
ment testified  that  he  rented  certain  lands  in  Barbour  county 
to  the  defendants  io  attachment  for  1878,  and  made  advances 
to  them  during  that  year  ;  that  the  rent  had  been  paid  but  the 
defendants  still  owed  him  $200  for  the  advances  ;  that  the  con- 
tract of  renting  and  for  advances  was  verbal,  and  that  the  cotton 
levied  on,  was  grown  on  the  lands  rented  by  him  to  the  de- 
fendants in  attachment,  in  said  year.  The  claimants  then 
offered  to  introduce  E.  W.  Bostick,  of  Scaife  &  Co.,  and 
Shannon,  one  of  the  defendants  in  attachment,  to  prove  by 
them  that  the  said  cotton  had  been  sold  to  Scaife  &  Co.  be- 
fore the  levy  of  the  attachment  thereon,  and  that  said  Scaife 
&  Co.  purchased  said  cotton,  and  paid  for  it,  without  having 
any  knowledge  or  notice  that  said  Stovall  had  any  lien,  or 
any  claim  thereon  for  rent  or  advances  made  by  him  to  the 
said  defendants.  The  court  refused  to  permit  this  testimony 
to  be  introduced,  and  to  this  ruling  the  claimants  excepted. 
The  court,  at  the  request  of  the  plaintiff  in  attachment, 
charged  the  jury,  "  that  if  they  believed  the  evidence  they 
must  find  the  cotton,  claimed  by  Scaife  &  Co.,  subject  to  the 
plaintiffs'  demand."  The  claimants  excepted  to  this  charge. 
There  was  a  verdict  for  the  plaintiff  in  attachment,  and  also, 
a  judgment  in  his  favor  in  the  claim  suit.  The  claimants 
bring  the  case  to  this  court,  and  assign  the  ruling  of  the  court 
on  the  evidence,  and  the  giving  of  the  charge,  as  error. 

Jno.  M.  McKleeoy,  for  appellants. — The  only  question  in 
this  case  is,  whether  or  not  a  landlord  can  enforce  his  lieu 
for  advances  on  a  part  of  the  crop,  which  the  tenant  has 
sold  to  a  third  party,  and  received  pay  for,  such  third  per- 
son having  purchased  without  notice  of  the  landlord's  lien. 
The  lien  of  the  landlord  does  not  give  him  any  right  of 
property  in  the  crops. —  Hussey  v.  Peeples,  53  Ala.  432.  The 
tenant  is  the  owner  of  the  crops,  and  has  the  legal  title  to 
them,  and  the  right  to  sell  them.  The  landlord's  right,  at 
common  law,  to  distrain  for  rent  was  limited  to  the. right  to 
levy  on  the  crop  on  the  premises  before  the  termination  of 
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the  lease. — Lomax  v.  Le Grand,  60  Ala.  537.  Our  statutes 
modifying  and  adopting  the  common  law  ou  this  subject, 
extended  the  lien,  and  enlarged  the  remedy  for  its  enforce- 
ment. By  statute,  prior  to  February  9th,  1877,  the  lien  was 
so  extended  as  to  follow  property  wherever  it  may  be,  with- 
out regard  to  whether  the  lease  had  expired  or  not,  so  long  as 
it  continued  in  possession  of  the  tenant,  or  any  one  holding 
in  his  right,  or  in  the  possession  of  a  purchaser  from  him 
with  notice  of  tlie  lien  of  the  landlord. — Revised  Code,  §  2963, 
These  clauses  quoted  from  §  2963  of  the  Revised  Code  are 
not  carried  forward  into  the  Code  of  1876,  but  by  act  of  Feb. 
9th,  1877  (Acts  1876-7,  p.  74),  the  law  was  so  modified  as  to 
leave  them  out.  The  same  act  declares  a  lien  in  favor  of  the 
landlord  for  rent  and  advances,  authorizes  the  assignment 
of  the  debt,  and  the  lien  for  its  enforcement,  and  declares 
that  the  attachment  to  enforce  it  may  be  levied  '*  upon  the 
crop,  or  the  proceeds  thereof,  and  upon  the  articles  advanced," 
&c.— Code,  1876,  §§  3467-3473,  inclusive. 

Appellee  contends  that  the  effect  of  this  change  in  the 
statute  law  is  to  enlarge  the  lien  so  as  to  make  it  attach  to 
the  crop  even  in  the  possession  of  a  purchaser,  for  valuable 
consideration,  without  notice  of  the  lien.  It  seems  to  me 
that  a  contrary  effect  should  be  ascribed  to  it.  Sec.  21)63, 
Rev.  Code,  extended  the  lien  beyond  what  it  was  at  common 
law.  The  repeal  of  that  section  would  have  restricted  it  to 
what  it  was  before,  unless  the  repealing  statute  had,  also,  ex- 
tended it  in  other  directions. 

Certainly  there  is  nothing  in  the  later  law,  and  which  was 
in  force  in  the  year  1878,  when  the  lease  in  this  case  was 
made,  which  overrides  the  common  law  principles  as  to  the 
rights  of  bona  fide  purchasers.  "" 

It  surely  was  not  contemplated  by  the  legislature  to  per- 
mit landlords  to  follow  the  crops  into  the  hands  of  bona  fide 
purchasers  without  notice,  who  had  bought  in  the  usual 
course  of  trade,  and  with  no  means  of  ascertaining,  per- 
haps, the  existence  of  liens. 

The  landlord  has  a  summary  remedy,  which  he  can,  and 
which  he  ought  to,  enforce  before  the  property  goes  into  the 
hands  of  bona  fide  purchasers.  If  he  is  prevented  from  en- 
forcing the  summary  remedy  against  the  crop  itself,  then 
the  statute  permits  him  to  attach  the  "proceeds,"  if  they 
can  be  got  at.  Failing  in  this,  he  has  his  action  on  the  case 
against  any  purchaser  with  notice.  And  to  still  further  pro- 
tect his  rights,  a  penalty  is  denounced  against  the  tenant 
who  unlawfully  disposes  of  the  crop,  and  also,  against  any 
one  who  purchases  with  notice,  and  with  intent  to  defraud. 
After  all  these  remedies,  and  favors,  and  protection  given  to 
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landlords,  it  must  not  be  construed  that  bona  fide  purchasers 
have  no  rights,  which  the  law  will  respect.  The  law  is  in- 
tended in  pari  materia,  and  as  applicable  to  both. 

G.  L.  CoMEB,  for  appellee. — Under  section  2963  of  the  Re- 
vised Code,  an  attachment  could  not  be  levied  on  the  crop 
grown  on  rented  land  after  it  has  passed  into  the  hands  of  a 
purchaser,  without  notice  of  the  landlord's  lien.  All  the  de- 
cisions of  this  court  are  based  on  that  statute,  and  none  of 
them  have  any  reference  to  §  3473  of  the  Code  of  1876,  which 
is  entirely  different  from  the  former  law.  The  Code  of  1876 
(§  3473),  provides  that  the  attachment  for  rent  may  be  levied 
on  the  crop,  or  the  proceeds  thereof,  and  says  nothing  about 
a  purchaser  with  or  without  notice,  but  it  does  expressly  de- 
clare that  it  may  be  levied  on  the  crop,  wherever  found,  with- 
out regard  to  whose  possession  it  is  in.  Section  4353  of  the 
Code  of  1876  makes  it  larceny  for  the  tenant  to  remove  any 
portion  of  the  crop  grown  on  rented  land,  on  which  there  is 
a  lien  for  rent  or  advances.  This  was  done  by  the  tenants 
in  this  case,  and  to  permit  appellants  to  retain  the  crop 
bought  from  the  tenant,  would  be  allowing  them  to  acquire  a 
title  through  a  third  person,  who,  as  against  the  rightful 
owner,  the  landlord,  committed  a  felony  to  get  it — this  the 
courts  will  not  permit. 

BRICKELL,  C.  J. — The  single  question  this  case  involves, 
"is,  whether  a  landlord  having  a  lien  for  rent  and  advances, 
or  for  either,  can  enforce  it  by  attachment  on  the  crop  in  the 
possession  of  a  purchaser  from  the  tenant,  after  its  removal 
from  the  rented  premises,  for  a  valuable  consideration,  having 
no  notice  of  the  lien.  To  this  precise  question,  we  intend 
confining  our  opinion,  which,  we  may  remark,  could  not  have 
arisen  under  the  old  statute  creating  and  defining  the  lien  of 
a  landlord,  upon  crops  grown  on  rented  premises,  the  legal 
remedy  for  the  enforcement  of  which,  was  an  attachment  to 
be  "  levied  on  the  crop  in  the  possession  of  the  tenant,  or 
any  one  holding  it  in  his  right,  or  in  the  possession  of  a  pur- 
chaser from  him,  with  notice  of  the  lien  of  the  landlord," 
and  which  was  incorporated  in  the  Revised  Code  of  1876, 
forming  §§  2961-63.  The  obvious  effect  and  operation  of 
that  statute  was,  the  preservation  of  the  lien  on  the  crop, 
though  the  relation  of  landlord  and  tenant  was  dissolved, 
and  the  crop  removed  from  the  premises  rented,  until  it 
passed  into  the  possession  of  a  purchaser  Avithout  notice, 
and  such  was  the  construction  it  received. —  Governor  v. 
Davis,  20  Ala.  366;  Lomax  v.  LeGrand,  60  Ala.  537.  The 
lien  was  not  so  frail,  and  was  clearly  distinguishable  from 
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that  the  landlord  had  at  common  law,  upon  goods  and  chat- 
tels on  the  demised  premises,  which  could  be  enforced  only  so 
long  as  they  remained  upon  the  premises.  They  could  be 
distrained  during  the  term,  and  the  right  was  lost  by  their  re- 
moval before  distress. 

The  removal  of  the  crop,  or  any  portion  thereof,  from  the 
rented  premises,  without  the  consent  of  the  landlord,  was  one 
of  the  facts  which  authorized  a  resort  to  attachment  for  the 
enforcement  of  the  lien.  So  long  as  the  crops  remained  on 
the  premises,  the  tenant  did  not  have  a  possession  of  them 
severed  and  distinct  from  his  possession  of  the  premises,  and 
of  itself,  as  is  the  possession  of  all  personal  property,  capable 
of  a  visible,  tangible  possession,  prima  facie  evidence  of 
ownership.  When  removed  from  the  premises,  he  had  a 
separate,  distinct  possession,  affording  prima  fade  evidence 
of  ownership,  and  of  its  incidents,  the  right  to  sell,  or  other- 
wise dispose  of  them.  Then,  if  the  landlord  sought  to  fol- 
low the  crop  into  the  hands  of  a  purchaser,  and  fasten  the 
lien  upon  them  by  attachment,  notice  to  the  purchaser  must 
have  been  traced. — Lomax  v.  LeGrand,  supra. 

This  statute  has  been,  however,  repealed,  and  superseded 
by  subsequent  legislation  which  forms  the  9th  chapter  of  the 
3d  Part,  and  Title  2d,  of  the  Code  of  1876,  §§  3467-78.  A 
lien  is  given  the  landlord  not  only  for  rent  for  the  current 
year,  but  for  advances  made  by  him  to  the  tenant,  or  made 
by  another  at  his  request,  for  which  he  assumes  legal  respon- 
sibility, whether  in  money,  or  other  thing  of  value.  The  lien 
can  be  enforced  by  attachment  by  the  landlord,  or  his  as- 
signee, whenever  either  the  claim  for  rent,  or  that  for  ad- 
vances is  due,  and  the  tenant,  after  demand,  fails  or  refuses 
to  make  payment.  Or,  whether  the  claim  is  due  or  not,  if 
there  is  reason  to  believe  that  the  tenant  is  about  removing 
the  crop  from  the  premises,  or  otherwise  disposing  of  it. 
Or,  when  he  has,  without  the  consent  of  the  landlord,  or  of 
his  asignee,  removed  from  the  premises,  or  otherwise  dis- 
posed of  any  part  of  the  crop  without  payment  of  the  claims 
for  rent  and  advances.  Or,  when  he  has  disposed  of,  or  there 
is  good  cause  to  believe  he  is  about  disposing  of,  the  articles 
advanced  or  obtained  with  the  money  advanced,  &c.,  an  at- 
tachment for  the  enforcement  of  the  lien  may  be  issued. 
The  attachment  "  may  be  levied  upon  the  crop  or  the  pro- 
ceeds thereof,  and  upon  the  articles  advanced,  or  property 
purchased  with  money  advanced  or  obtained  by  barter  in  ex- 
change for  articles  advanced."  The  present,  as  the  former 
statute,  creates  by  its  words,  a  lien,  a  charge  upon  the  crops 
and  other  property  therein  designated.  There  is  no  change, 
of  ownership — that  resides  in  the  tenant,  as  it  would  have 
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resided  in  the  absence  of  the  statute.  Nor  is  there  any 
other  restraint  upon  the  incidents  of  ownership — upon  the 
tenants  unqualified  right  of  enjoyment,  than  such  as  is  nec- 
essary to  preserve  the  lien,  as  the  primar}'  charge  for  the 
satisfaction  of  the  favored  debts.  It  is  an  incident  to  the 
relation  of  landlord  and  tenant  attached  by  the  statute,  not 
having  any  element  of  a  jus  in  re,  or  a  jus  ad  rem,  but  a 
simple  legal  right  to  charge  the  particular  property  with  the 
payment  of  the  particular  debts,  in  preference  to,  and  in 
priority  of  all  other  debts.  The  lien  will  of  course  prevail 
against  the  tenant  himself  so  long  as  he  has  possession,  and 
80  it  will  prevail  against  volunteers,  and  purchasers  from  him 
having  notice,  though  upon  a  valuable  consideration,  for 
neither  the  volunteer,  nor  the  purchaser  .with  notice,  can 
have  any  equity  to  protection  against  it,  and  must  be  pre- 
sumed, unless  fraud  is  imputed,  to  intend  taking  in  sub- 
ordination to  it.  Of  this  lien  it  may  be  said,  that  it  is  secret, 
for  of  it,  notice  is  not  required  to  be  given  in  any  form,  and 
if  the  contracts  between  landlord  and  tenant,  rest  in  words 
only,  not  reduced  to  writing,  as  is  probably  most  often  the 
case,  the  notice  cannot  be  given.  Such  liens  are  not  accord- 
ing to  any  principle  of  law  known  to  us,  allowed  to  prevail 
against  purchasers  from  the  true  owner,  for  a  valuable  con- 
sideration, without  notice.  They  differ  materially  from  the 
liens  known  to  the  common  law,  as  that  of  a  factor,  or  of  an 
innkeeper,  or  a  common  carrier,  or  an  artificer,  continuing 
so  long  only  as  possession  remained,  and  ceasing  whenever 
there  was  a  parting  with  possession.  The  possession  gave 
notice  of  the  lien,  or  at  least  it  was  enough  to  excite  inquiry 
which  would  lead  to  actual  notice,  and  of  consequence,  there 
would  never  be  a  bona  fide  purchaser  claiming  in  opposition 
to  it.  The  ownership,  and  the  possession,  residing  in  the 
tenant,  when  the  crop  is  removed  from  the  premises,  a  sep- 
arate, distinct  possession  of  the  crop  only,  must  furnish  a 
security  to  all  who  deal  with  him  in  good  faith  and  for  value, 
or  there  would  be  great  embarrassments  and  but  little  safety 
in  dealing  in  the  agricultural  products  of  the  country.  We 
speak  only  of  purchases  made  after  the  removal  of  the  crop 
from  the  premises,  for  that  is  the  case  before  us,  and  we  do 
not  intend  our  opinion  to  extend  beyond  it.  Against  every 
analagous  right  or  lien  springing  up  from  the  contract  or 
relation  of  parties  known  to,  recognized  and  enforced  by  law, 
not  the  mere  creature  of  a  statute,  a  bona  fide  purchaser  is 
protected.  It  may  well  be  said,  the  law  delights  in  his  pro- 
tection, and  regards  it  as  a  wise  policy,  founded  in  the  de- 
-•mands  of  justice,  promotive  of  commerce,  to  save  him  from 
mere  charges  or  incumbrances  of  the  ownership,  of  which 
VoTi.  liXvn. 
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he  cannot  by  any  prescribed   measure  of  diligence    acquire 
notice.     Statutes  are  always  read  and  construed  in  the  light 
of  the  common  law,  and  are  not  regarded  as  infringing  upon 
its  rules  and  principles,  save  so  far  as  may   be  expressed,  or 
fairly  implied  to  give  them  full  operation.     When  a  charge 
merely  upon  property  is  created  by  statute — a  mere  primary 
right  for  the  satisfaction  of  a  debt,  it  can-not   be  supposed, 
unless  the  intention  is  clearly  expressed,  or   it   is  matter  of 
just  implication,  that  it  is  intended  the  charge  shall   have  a 
superiority,  the   common   law    does  not    attach    to  similar 
charges,  and  especially  a  superiority  that  law  carefully  with- 
holds.    Though  it  was  matter  of  necessary  implication  from 
the  words  of  the  former  statute,  that  the  crop  could  be  levied 
on  in  the  hands  of  a  purchaser  from  the  tenant  with   notice 
of  the  lien,  that  it  could  not  be  taken  from  a  purchaser  with- 
out notice,  in  that  respect,  the  statute  was  merely  in  recogui- 
tion  of  the  principle  of  the  common  law,  which  would   have 
prevailed  if  it  had  been  silent.     All  that  can  be  said  is,  that 
the  present  statute  is  silent  as  to  the  persons  in  whose  pos- 
session the  crop  may  be  levied  on   by    attachment,  leaving 
that  question,  if  a  controversy  arises  as  to  it,  to   be  deter- 
mined by  the  common  law,  and  that  law  intervened  for  the 
protection  of  the  bona  fide  purchaser,  who  has  equal  equity 
with   the   landlord,  and    the  legal  title  attached  to  it.     The 
reasonable  implications  from  the  statute  support  this   view. 
For  the  removal,  or  the  intended  removal  of  the  crop,  furn- 
ishes a   cause  for   the  attachment  of  it,  before  the   claims, 
which  are  liens,  fall  due.     The  reason   must  be  that  the   re- 
moval endangers  the  lien,  and  one  of  the  perils  operating  its 
defeat,  was,  it  is  fair  to  presume,  that  the   rights  of  a   bona 
fide  purchaser  might  intervene  in  consequence  of  the  removal. 
The  attachment  may  also  be  levied  upon  the  proceeds  of  the 
crop,  which  indicates  that  a  conversion  of  it  by  sale  or  other- 
wise, might  be  made,  and  a  purpose  to  extend  the  lien  to 
whatever  was  realized  therefrom  by  the  tenant.     There  is  no 
express  abrogation  of  the  principle  of  the  common  law  pro- 
tecting a  bona  fide  purchaser  from  mere  liens  of  which  he  has 
no  notice,  and  no   provision  which  would   authorize  a  con- 
struction that  there  was  an  intention  to  abrogate  it.     Pro- 
tection to  such  a  purchaser,  renders  the  statute  harmonious 
in  its  operation  with  the  principle  of  the  common  law  in 
reference   to  all  analogous  liens  or  charges,  and  saves  the 
lien  from  clogging  and  embarrassing  fair  commerce  in  agri- 
cultural products. 

We  cannot  attach  any  force  to  the  argument  that  because 
a  tenant,  or  other  person,  who,  with  an  intent  to  hinder,  de- 
lay, or  defraud,  removes  or  sells  property  upon  which  an- 
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other  has  a  valid  claim,  may  be  punished  as  if  he  had  stolen 
it  (Code  of  1876,  §  4353),  therefore,  no  good  title  can  be  de- 
rived from  him.  The  statute  does  not,  as  is  argued,  convert 
the  sale  or  removal  into  larceny,  and  an  indictment  for  lar- 
ceny founded  on  it  could  not  be  sustained. — La  Vaul  v.  State, 
40  Ala.  44.  It  is  in  recognition  of  the  ownership,  and  visits 
the  punishment  of  larceny  upon  the  fraudulent  exercise  of 
the  rights  and  incidents  of  ownership. 

The  ruliugs  of  the  Circuit  Court  are  not  in  conformity  to 
these  views,  and  its  judgment  must  be  reversed,  and  the 
cause  remanded. 


Shields  V.  Atkinson. 

Trover  against   Commission   Merchants,  with  Counts  for  dam- 
ages for  violating  instructions  in  selling  cotton. 

1.  Surety  on  rent  note ;  when  has  the  right  to  recover  value  of  crop  from  mer- 
chant, appropi'iciting  it  for  advances  when  delivered  to  pay  ren/.— When  ti  tenant 
delivers  part  of  his  crop  to  a  surety  on  his  note  for  rent,  to  be  used  in  paying 
rent,  and  the  latter  forwards  it  to  commission  merchants,  to  be  nsed  for  that 
purpose,  and  they,  in  violation  of  instructions,  apply  it  in  payment  of  ad- 
vances made  by  them  to  the  tenant,  such  surety  may,  after  paying  the  rent, 
recover  the  valne  of  the  crop  so  delivered  to  them. 

2.  Same ;  same. — In  such  case,  the  rent  being  the  paramount  charge  on  the 
crop,  the  surety  has  a  property  in,  and  a  right  to  hold  it,  and  apply  it  to  the 
payment  of  rent,  and  may  recover  its  value,  although  it  was  delivered  to  him 
for  the  double  purpose  of  paying  rent,  and  advances. 

Appeal  from  Selma  City  Court. 

Tried  before  Hon.  John  Hakalson. 

This  was  an  action,  brought  by  R.  W.  Atkinson,  against 
W,  B.  Shields,  as  surviving  partner  of  the  firm  of  Williams  & 
Shields.  The  material  facts  of  the  case  are  state>l  in  the 
opinion  of  the  court.  There  was  a  judgment  for  the  plain- 
tiff, and  its  rendition  is  the  error  assigned. 

Jos.  F.  Johnson,  and  E.  W.  Pettus,  for  appellant. 

W.  M.  Brooks,  for  appellee. 

STONE,  J. — As  we  understand  the  evidence,  there  is  no 

dispute,  or  ground  for  dispute,  that  for  the  year  1873,  L.  B. 

&  O.  r.  Atkinson  leased  a  plantation  of   Burge,  executor 

of  Hope,  at  the  agreed  rent  of  some  four  hundred  and  fifty 
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dollars,  and  that  R.  W.  Atkinson  became  their  surety,  in  a 
note  given  to  secure  the  rent ;  that  L.  B.  &  O.  F.  Atkinson 
cultivated  the  plantation  during  that  year,  and  made  thereon 
a  crop  of  cotton  and  corn  ;  that  at  the  end  of  the  year  1873, 
they  delivered,  or  turned  over  to  R.  W.  Atkinson,  three  of  the 
bales  of  cotton  grown  on  the  said  plantation  that  year  ;  that 
in  the  month  of  December,  R.  W.  Atkinson  shipped  the  said 
three  bales  of  cotton  to  Milhous  &  Shields,  cotton  factors 
of  Mobile,  marked  R.  W.  A.,  and  accompanied  the  shipment 
with  a  letter  to  them,  in  which  he  said  :  "  I  ship  you  four 
[three]  B.  C.  *  *  which  is  some  of  L.B.  &  O.  F.  Atkin- 
son's cotton,  which  you  will  please  hold  as  long  as  there  is 
any  probability  of  it  rising.  The  proceeds  of  this  lot  is  to  be 
appropriated  to  the  payment  of  their  rents,  for  which  I  am 
security.  *  *  *  *  I  drew  draft  on  you  in  favor  of  H. 
W.  Barge,  Ex'ct.  Est.  Jno.  Hope,  dec'd,  for  $200,  rents  L.B. 
&  O.  F.  Atkinson,  which  please  accept  now,  and  pay  1st  Jan- 
uary 1873.  (Signed).  R.  W.  Atkinson."  That  R.  W.  At- 
kinson did  draw  the  draft  on  jNJilhous  &  Shields,  in  favor  of 
Burge  for  two  hundred  dollars,  which,  when  presented,  Mil- 
hous &  Shields  refused  to  accept,  or  pay ;  that  during  the 
year  1873,  Milhous  &  Shields  had  advanced  to  L.  B.  &  O.  F. 
Atkinson  some  four  hundred  dollars,  to  enable  them  to  make 
said  crop,  and  had  taken  from  them  a  mortgage  on  said  crop 
to  secure  its  payment,  which  mortgage  was  duly  recorded ; 
that  Milhous  &,  Shields  sold  the  three  bales  of  cotton  for 
$208  net,  and  applied  the  proceeds  to  the  credit  of  L.  B.  & 
O.  F.  Atkinson,  and  refused  to  account  for  such  proceeds  to 
R.  W.  Atkinson ;  that  said  R.  W.  Atkinson  has  paid  Burge 
his  rent  claim  in  full,  and  now  sues  to  recover  the  proceeds 
of  said  three  bales  of  cotton  from  Shields,  surviving  partner 
of  Williams  &  Shields.  There  are  two  discrepancies  in  the 
evidence — one  material,  and  the  other  immaterial.  R.  W. 
Atkinson  testifies  that  L.  B.  &  O.  F.  Atkinson  turned  over  to 
him  the  three  bales  of  cotton,  to  apply  the  proceeds  towards 
the  payment  of  the  rent.  L.  B.  Atkinson  testifies  that  the 
cotton  was  turned  over  toR.  W.  Atkinson  to  pay  the  advances, 
and  the  rent.  Both  concur  in  saying  the  cotton  was  deliv- 
ered to  R.  W.  Atkinson,  and  there  is  no  testimony  in  conflict 
with  this.  Now,  whether  delivered  for  the  single  purpose  of 
paying  the  rent,  or  for  the  double  purpose  of  paying  the  rent 
and  advances,  it  authorized  R.  W.  Atkinson  to  apply  it  to- 
wards the  rent — that  being  the  primary  and  paramount  charge 
upon  it.  Being  delivered  to  him,  R.  VV.  Atkinson  acquired  a 
property  in,  and  right  to  possess,  and  hold  the  cotton,  of 
which  no  one  could  deprive  him,  without  first  paying  the 
rent,  and  relieving  him  fiom  liability  therefor.     Shields'  mort- 
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gage  lien  was  in  ferior  and  subordinate  to  the  lien  for  rent. 
Code  of  1876,  §  3467  et  seq.  and  §  3286  ;  Ster7t  v.  Simpson,  62 
Ala.  194;  Abraham  v.  Carter,  53  Ala.  8  ;  Ellis  v.  3X.artin,  60 
Ala.  394 ;  Smith  v.  Bryan,  Id.  235  ;  Westmoreland  v.  Foster, 
60  Ala.  448. 

The  testimony  is  also  in  conflict,  on  the  question  whether 
L.  B.  and  O.  F.  Atkinson  re-paid  to  E.  W.  Atkinson  the  rent 
which  he  had  paid  to  Burge,  the  landlord.  E.  W.  testifies 
positively  that  they  had  not  re-paid  him,  while  the  testimony 
of  L.  B.  tends  to  show,  that  he  and  his  brother,  O.  E.,  had 
turned  over  to  their  brother  sufficient  property  to  discharge 
both  the  lieu  for  rent,  and  the  liability  for  advances.  L.  B. 
testifies  at  a  distance  from  the  scene  of  the  transaction,  with 
no  mention  of  documents  or  memoranda,  to  aid  his  recollec- 
tion, and  with  a  very  general  and  indefinite  statement  of  rec- 
ollected premises  from  which  he  draws  his  conclusions.  We 
think  the  testimony  of  E.  W.  Atkinson  is  entitled  to  more 
consideration  and  weight,  than  that  of  L.  B.  Atkinson,  and 
we  concur  in  the  judgment  rendered  by  the  Selma  City  Court 
in  this  cause. 

Affirmed. 


Tecumseh  Iron  Company  v,  Mang-nm. 

Motion  to  Re-tax  Costs  in  Action  of  Trover. 

1.  Troifer ;  when  no  more  dsts  than  damages  recoverable  in. — When  the  dam- 
ages recovered  in  an  action  of  trover  do  not  exceed  twenty  dollars,  it  is  error 
to  render  judgment  for  more  costs  than  damages,  unless  the  presiding  judge 
certifies  that  greater  damages  should  have  been  awarded  ;  and  it  will  not  be 
presumed  on  error,  in  the  absence  of  an  express  recital  in  the  record  to  that 
effect,  that  the  certificate  was  made. 

2,  Re-iaxinrj  costs,  io  what  objections  motions  for,  are  confined. — Motions  to 
re-tax  costs  are  confined  to  objections  to  the  taxation  made  by  the  clerk  or 
other  ministerial  officer  of  the  court,  and  Ao  not  open  inquiry  into  the  merits 
of  the  judgment,  which  the  clerk  is  bound  to  pursue  in  taxing  the  costs. 

Appeal  from  Cherokee  Circuit  Court. 

Tried  before  Hon.  John  Hendeeson. 

James  M.  Mangum  brought  an  action  of  trover  against  the 
Tecumseh  Iron  Company,  claiming  iwenty-five  hundred  dol- 
lars, as  damages,  for  the  conversion  of  certain  timber  trees 
felled  by  said  company,  and  recovered  a  judgment  for  three 
dollars  and  seventy-five  cents,  and  ''  all  costs  in  this  behalf 
expended."     The  clerk  taxed  all  the  costs  of  the  case  against 
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the  defend aut,  who  made  a  motion  to  re-tax  them,  allej^iiug 
that  no  certificate  had  been  made  by  the  presiding  judge  that 
greater  damages  should  have  been  awarded.  The  court  de- 
nied the  motion,  and  the  defendant  appealed  to  the  Supreme 
Court,  assigning  the  refusal  of  the  motion  to  re-tax  the  costs 
as  error. 

Denson  &  DiSQUE,  for  appellants,  cited  §  3129  of  the  Code 
to  show  that  the  motion  to  re-tax  costs  should  have  been 
granted. 

No  counsel  marked  for  appellee.   • 

Per  Curiam. — The  damages  recovered  by  the  appellee, 
not  exceeding  twenty  dollars,  if  the  presiding  judge  did  not 
certify  that  greater  damages  should  have  been  awarded,  it 
was  erroneous  to  render  judgment  against  the  appellant  for 
more  costs  than  damages. — Code  of  1876,  §  3129.  The  stat- 
ute is  very  general  in  its  words,  and  embraces  every  action 
€x  delicfo,  whether  the  injury  is  to  person  or  property.  The 
action  of  trover  was  not  embraced  in  the  statute  of  1822, 
(Cla^  's  Dig.  §  21,  316),  which  in  terms  was  confined  to  actions 
for  slander,  or  trespass,  or  assault  and  battery.  But  the  pres- 
ent Statute  was  purposely  extended  to  all  actions  to  recover 
damages  for  torts,  and  not  confined,  as  was  the  former  statute, 
to  specific  actions  ex  delicfo.  On  error,  it  could  not  be  in- 
tended, in  the  absence  of  an  express  recital  of  the  fact  on  the 
record,  that  the  certificate  of  the  judge  was  made,  and  the 
rendition  of  the  judgment  for  more  costs  than  damages, 
would  be  an  error  for  which  this  court  would  reverse,  and 
cause  the  proper  judgment  to  be  rendered. —  Galls  v.  Lynch, 
21  Ala.  579. 

The  case  is  before  us  now,  however,  on  appeal  from  the 
judgment  rendered  on  the  motion  to  re-tax  the  costs.  A  mo- 
tion to  re-tax  costs,  is  confined  to  objections  to  the  taxatioa 
'made  by  the  clerk,  or  rather  ministerial  officer  of  the  court. 
It  does  not  open  objections,  or  an  inquiry  into  the  merits  of 
the  judgment,  which  the  clerk  pursues,  as  he  is  bound  to  do 
in  making  the  taxation. — 2  Tidd.  Pr.  990.  However  er- 
roneous may  be  the  original  judgment,  the  error  could  not 
be  remedied  on  the  motion  made  to  the  Circuit  Court,  and 
the  court  did  not  err  in  the  judgment  rendered  on  it. 

Affirmed. 
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Norman  v.  Burns. 

Bill  in  Equity  for  Belief  against  Judgment  at  Law. 

1 .  Res  adjudinaia ;  rule  applies  in  courts  of  equity  as  well  as  in  Qourts  of  law. 
The  principle,  that  a  controversy  which  has  been  adjudicated  by  a  court  of 
competent  jurisdiction,  can  not  be  re-opened  by  the  same  parties,  or  their 
privies,  is  obeyed  in  courts  of  equity,  as  well  as  in  courts  of  law. 

2.  Judrpnent  at  law ;  when  equity  will  relieve  a^ainsi.— Although  the  jurisdic- 
tion is  exercised  cautiously,  and  sparingly,  jet,  if  a  party  against  whom  a 
judgment  at  law  has  been  rendered,  shows  by  clear  and  precise  allegations, 
supported  by  convincing  proof,  that  he  was  without  fault  in  failing  to  assert 
his  legal  rights  or  remedies,  or  has  been  prevented  by  fraud,  accident,  or  sur- 
prise, or  by  the  act  of  his  adversary,  from  availing  himself  of  them,  and  that 
the  judgment  is  unjust,  and  oppressive,  a  court  of  equity  will  grant  relief 
against  it. 

3.  Same;  token  equity  icHl  not  grant  relief  against. — A  court  of  equity  will 
not  relieve  against  a  judgment  at  law,  merely  because  it  is  erroneous,  or 
because  the  Chancellor,  from  the  evidence,  would  reach  a  different  conclusion; 
nor  will  it  grant  relief  on  account  of  matters  of  pure  legal  cognizance,  unless 
the  party  complaining  acquits  himself  of  all  negligence  in  the  assertion  of  his 
rights  in  the  court  of  law,  and  the  circumstances  relied  on  to  excuse  the  fail- 
ure, must  be  shown  to  have  been  such  that  no  exercise  of  diligence  on  hia 
part  could  have  guarded  against  them  ;  a  want  of  diligence  being  as  fatal  as 
the  want  of  a  valid  defense,  or  the  absence  of  any  fact  rendering  it  uncon- 
scientious to  execute  the  judgment. 

4.  Attorney  ;  authority  to  bind  dienLs. — An  attorney  may  bind  his  client  by  a 
written  agreement,  as  to  any  cause  or  proceeding,  (Code  of  1876,  §  796),  or  by 
an  entry  on  the  minutes  of  the  court ;  but  the  courts  are  prohibited  (Rule  17, 
Code,  p.  156),  from  acting  on  any  verbal  agreement  made  by  attorneys  in  a 
cause  or  proceeding. 

5.  Judgment  at  laic;  equity  icill  not  relieve  against  on  ground  that  attorney  vio- 
IcUed  verbal  agreement  in  talcing  it. — A  court  of  equity  will  not  grant  relief  against 
a  judgment  at  law,  when  the  only  defense  was  payment  before  its  rendition, 
and  the  only  reason  shown  for  a  failure  to  defend,  was  the  verbal  assurance  of 
one  of  the  attorneys  for  the  plaintiff,  that  judgment  would  not  be  taken  at  the 
approaching  term  of  court,  and  that  he  would  correspond  with  his  client,  and 
try  to  secure  an  equitable  adjustment  of  the  controversy. 

Appeal  from  Talladega  Chancery  Court. 

Tried  before  Hon.  N.  S.  Graham. 

This  was  a  bill  in  equity,  and  sought  to  perpetually  enjoin 
a  judgment  at  law,  in  favor  of  Norman  et  al.  against  Burn?. 
The  respondents  answered  denying  the  material  allegations 
of  the  bill,  and  they  also  interposed  a  demurrer  on  the 
ground:  1.  That  the  bill  failed  to  show  any  facts  which 
entitled  the  complainant  to  the  relief  sought  thereby.  2.  Be- 
cause the  bill  shovved  that  the  complainant  had  failed  to 
make  any  defense  in  the  court  of  law,  and  failed  to  show  a 
good  and  sufficient  reason  for  such  failure  to  defend,     The 
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testimony  in  the  cause  was  directed  to  the  question  of  the 
payment  of  the  note,  on  which  the  judgment  was  founded, 
against  the  enforcement  of  which  complainant  prayed  an 
injunction,  and  was  conflicting,  but  owing  to  the  view  the 
court  takes  of  the  case  it  is  unnecessary  to  set  it  out.  The 
Chancellor  overruled  the  demurrer,  denied  a  motion  to  dis- 
miss the  bill  for  want  of  equity,  and  rendered  a  decree  per- 
petuating the  temporary  injunction,  which  had  been  granted. 
The  rendition  of  the  tinal  decree,  and  also  the  decree  over- 
ruling the  demurrer,  are  assigned  as  error. 

Taul  Bradfokd,  for  appellant. 

John  T.  Heflin,  for  appellee. 

BEICKELL,  C.  J.— The  object  of  the  original  bill,  in  which 
the  appellee  is  complainant,  is  to  obtain  relief  from  a  judg- 
ment at  law,  rendered  in  favor  of  the  appellants,  Norman  and 
S.  L.  Martin,  in  the  Circuit  Court  of  Talladega  county,  and 
against  the  appellee,  as  survivor  of  the  late  firm  of  Burns  & 
McCain.  The  judgment  is  founded  on  a  debt  owing  by 
Burns  &  McCain  to  S.  L.  &  B.  E.  Martin,  for  tobacco  by 
them  sold  and  delivered  to  Burns  &  McCain.  The  original 
existence  and  justness  of  the  debt  is  not  disputed,  but  it  is 
averred  that  before  the  commencement  of  the  suit  at  law,  it 
was  paid  in  full  to  B.  E.  Martin,  in  the  latter  part  of  the 
year  1861,  or  early  in  1862,  and  a  receipt  taken,  which  has 
been  lost  or  mislaid.  The  note  by  which  the  debt  was  evi- 
denced was  not  surrendered  when  the  payment  was  made, 
because  it  was  at  Martin's  residence  in  Virginia,  and  the 
payment  was  made  at  the  residence  of  the  appellee  in  Ala- 
bama. Before  the  payment  was  made,  it  is  admitted,  the 
appellee  had  received  notice  of  the  assignment  and  transfer 
of  the  debt  to  one  Jesse  AVooteu,  through,  and  from  whom, 
the  appellants,  Norman  and  S.  L.  Martin,  claim  and  derive 
title.  The  appellee  was  induced  not  to  make  defense  to  the 
suit  at  law,  by  the  verbal  assurance  of  Martin,  one  of  the 
attorneys  for  the  plaintiff  in  the  suit,  that  it  was  unnecessary, 
as  no  judgment  against  him  would  be  claimed  at  the  term  of 
the  court  at  which  judgment  was  rendered ;  and  he  would 
correspond  with  his  clients,  and  endeavor  to  bring  about  an 
equitable  and  satisfactory  settlement  of  the  matter,  and 
would  inform  the  appellee  of  the  result  of  his  correspond- 
ence. In  violation  of  these  assurances,  the  judgment  was 
taken,  and  the  appellee  was  not  informed  thereof  until  more 
than  four  months  after  its  rendition. 

That  a  court  of  equity  can  not  relieve  against  a  judgment 
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at  law,  merely  because  it  may  be  erroneous,  or  because,  in 
view  of  the  evidence,  the  Chancellor  would  reach  a  different 
determination  from  that  which  may  have  been  arrived  at  by 
the  court  of  law,  is  well  established.  The  one,  and  the  other 
court,  yields  implicit  obedience  to  the  principle,  that  a  con- 
troversy which  has  been  adjudicated  by  a  court  of  compe- 
tent jurisdiction,  shall  not  be  re-opened  by  the  same  parties, 
or  their  privies.  Yet,  if  a  party,  without  fault  or  neglect  on 
his  own  part,  has  been  prevented  by  fraud,  accident,  sur- 
prise, or  by  the  act  of  his  adversary,  from  availing  himself  of 
his  legal  rights  in  a  court  of  law,  and  avoiding  an  unjust, 
unconscionable  judgment,  a  court  of  equity  has  jurisdiction 
to  relieve  him.  The,  jurisdiction  is  exercised  cautiously  and 
sparingly,  and  only  when  by  clear  and  precise  allegation, 
supported  by  convincing  evidence,  the  party  not  only  acquits 
himself  of  all  fault  or  negligence  in  failing  to  avail  himself  of 
his  legal  rights  and  remedies,  but  establishes  that  the  judg- 
ment itself  is  unjust  and  oppressive,  and  that  it  is  against 
good  conscience  to  suffer  it  executed.  "Without  attempting," 
said  C.  J.  Marshall,  in  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch, 
332,  "to  draw  any  precise  line  to  which  courts  of  equity  will 
advance,  and  which  they  cannot  pass,  in  restraining  parties 
from  availing  themselves  of  judgments  obtained  at  law,  it 
may  be  safely  said,  that  any  fact  which  clearly  proves  it  to 
be  against  conscience  to  execute  a  judgment,  and  of  which  '^ 
the  injured  party  could  not  have  availed  himself  in  a  court 
of  law  ;  or  of  which  he  might  have  availed  himself  at  law, 
but  was  prevented  by  fraud,  or  accident,  an  mixed  with  any 
fault  or  negligence  in  himself,  or  his  agents,  will  justify  an 
application  to  a  Court  of  Chancery."  The  doctrine  has  been 
acted  upon,  and  is  recognized  in  numerous  cases  in  this 
court,  aud  is  so  familiar  that  it  is  not  necessary  to  refer  to 
them  specially. 

Th'e  defense,  and  only  defense,  to  the  demand  upon  which 
the  judgment  at  law  is  founded,  is  payment  of  it  before  the 
commencement  of  suit,  a  pure,  legal  defense  of  which  the 
court  of  law  had  full  and  complete  cognizance.  The  only 
reason  for  not  making  defense  at  law,  assigned  in  the  bill,  is, 
the  mere  verbal  assurances  of  one  of  the  attorneys  for  the 
plaintiffs,  that  judgment  should  not  be  taken  at  the  approach- 
ing term  of  the  court  of  law  ;  that  he  would  correspond  with 
his  clients,  and  endeavor  to  procure  a  satisfactory  adjustment 
of  the  matters  in  controversy.  The  authority  of  an  attorney 
at  law,  in  this  State,  is  very  large  ;  and,  because  of  its  extent, 
the  statutes  and  rules  of  practice,  proceeding  upon  reasoning 
and  principle,  like  unto  that  on  which  the  statute  of  frauds 
is  founded,  declares  that  "an  attorney  has  authority  to  bind 
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his  client,  in  any  action  or  proceeding,  by  any  agreement  in 
relation  to  such  cause,  made  in  writing,  or  by  an  entry  to  be 
made  on  the  minutes  of  the  court,"  (Code  of  1876,  §  796),  and 
that  "5io4)rivate  agreement  or  consent,  between  the  parties, 
or  their  attorneys,  relating  to  the  proceedings  in  any  cause, 
shall  be  alleged  or  suggested  by  either  party  against  the 
other,  unless  the  same  be  in  writing,  and  signed  by  the  party 
to  be  bound  thereby."— Rule  14,  Code  of  1876,  160  ;  Rule  17, 
156.  These  rilles  of  practice  have  existed  for  a  long  period. 
They  can  be  traced  back  to  1830,  (Aik.  Dig.  -a 55,  Rule  14),  and 
have  been  preserved  in  the  same  language  in  every  isubse- 
queut  revision  of  the  rules  by  this  court.  The  legislature 
was  not  content  to  leave  them  merely  as  rules  of  practice, 
the  administration  of  which  could  be  tempered  by  the  courts 
to  the  exigencies  and  circumstances  of  particular  cases.  In 
the  Code  of  1852,  the  rule  was  in  substance  introduced  as  a 
statute,  mandatory  in  its  terms,  and  has  since  continued  in 
each  revision  and  codification  of  the  statutes.  If  it  is  con- 
ceded that  it  was  within  the  authority  of  Martin  to  bind  his 
clients  by  the  assurances  and  promises,  it  is  averred  he  made 
so  liberally,  and  the  appellee  intended  reposing  on  them,  he 
was  admonished  by  the  law,  they  could  not  afford  him  pro- 
tection unless  reduced  to  writing,  and  signed  by  the  party  to 
be  bound  thereby.  Abstaining  from  causing  them  to  be 
reduced' to  writing,  and  signed,  was  an  abstinence  from  the 
measure  of  diligence  the  law  imposed  upon  him,  and  it  is  far 
better  that  he  should  suffer  damage  from  his  own  want  of 
diligence,  or  his  misplaced  confidence,  than  that  a  precedent 
should  be  made  lessening  the  dignity  of  judgments,  and  pro- 
tracting strife  and  controversy.  The  appellee  could,  if  he 
chose,  repose  in  confidence  upon  the  mere  verbal  assurances 
and  promises  of  the  attorney  of  the  plaintiffs,  but  it  was  at 
his  own  peril.  The  law  appointed  the  mode  in  which  these 
assurances  and  promises  could  be  made  binding  on  the 
plaintiffs.  Until  in  that  mode  they  were  expressed,  the  value 
which  can  be  placed  on  them,  is  no  greater  than  that  which 
can  be  attached  to  the  acts  or  agreements  o(  mere  strangers 
bearing  no  relation  to  the  plaintiffs.  The  act  of  an  attorney, 
or  agent,  exceeding  authority,  is  of  no  greater  force,  than  the 
act  of  one  who,  without  authority,  assumes  to  act  for  a  prin- 
cipal. It  was  upon  the  good  faith,  the  attention,  and  dili- 
gence of  the  attorney  making  these  verbal  assurances  and 
promises,  the  appellee  relied,  and  not  upon  his  authority  to 
bind  the  plaintiffs  in  the  judgment.  It  may  be  their  confi- 
dence was  misplaced,  but  they  trusted  when  the  plaintiffs, 
nor  the  law,  invited  them  to  trust,  and  if  evil  is  wrought  they 
must  accept  it  as  the  fruit  of  their  own  improvidence.  IJecause 
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of  matters  of  pure  legal  cognizance,  a  court  of  equity  will 
not  relieve  against  a  judgment  at  law,  unless  the  party  com- 
plaining acquits  himself  of  all  negligence  in  the  assertion  of 
his  rights  in  the  court  of  law.  The  highest  degree  of  dili- 
gence is  exacted  from  him,  and  if  it  is  not  exhibited,  the 
court  will  not  intervene.  The  circumstances  which  are  relied 
upon  to  excuse  the  failure  to  defend  at  law,  must  have  been 
such  that  no  exercise  of  diligence  on  his  part  could  have 
guarded  against.  A  want  of  diligence,  is  as  fatal  as  the  want 
of  a  valid,  substantial  defense,  or  the  absence  of  any  fact 
rendering  it  unconscientious  to  execute  the  judgment. — Mock 
V.  Cundlff,  6  Port.  24 ;  French  v.  Garner,  7  Port.  549 ;  Drew 
V.  Heaque,  8  Ala.  438. 

The  decree  of  the  Chancellor  is  reversed,  the  injunction 
heretofore  granted  is  dissolved,  and  a  decree  is  here  rendered 
dismissing  the  original  bill  at  the  cost  of  the  appellee  in  this 
court,  and  in  the  court  of  chancery. 


Warwick  et  ah  v.  Brooks. 

Motion  for  Summary  Judgment  against  Sheriff'  for  Failure  to 
Return  Execution. 

1.  Summary  judgment ;  error  to  render  against  sheriff  for  failing  to  return  exe- 
cution without  the  intervention  of  a  jury.— A.  motiou  for  a  summary  judgment 
against  a  sherifiFfor  failing  to  return  an  execution,  is  not  an  "action  founded 
on  a  written  instrument  ascertitining  the  phiintiifs  demand,"  and  it  is  error  in 
such  a  motion,  to  render  a  final  judgment  by  default  against  the  defendant, 
without  the  intervention  of  a  jury,  and  without  the  introduction  of  evidence 
to  establish  his  liabdity  lor  the  alleged  neglect  of  duty. 

Appeal  from  Perry  Circuit  Court. 

Tried  before  Hon.  G.  H^  Craig. 

This  was  a  motion  made  by  VV.  M.  Brooks  against  J.  F. 
Warwick,  sheriff  of  Talladega  county,  and  the  sureties  on  his 
official  bond,  for  a  summary  judgment  for  the  failure  to 
return  an  execution.  The  judgment  entry,  after  reciting  the 
issuance  of  the  execution,  and  the  failure  of  the  appellant 
to  return  it,  continues  as  follows  :  "Said  motion  being  heard, 
and  considered  by  the  court,  is  this  day  granted,  and  the  said 
defendants  (naming  them)  being  called  to  come  into  court, 
come  not,  but  make  default.  It  is  therefore  considered  by 
the  court  that  the  plaintiff  recover  of  the  defendants,  the 
sum    of  seventy-two   dollars,  the   damages  in  the  premises, 
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together  with  the  costs  in  this  behalf  expended,  for  which  let 
execution  issue."  The  errors  assigned  are  the  rendition  of 
the  judgment  by  default,  without  the  intervention  of  a  jury, 
and  without  tlie  introduction  of  evidence  to  establish  the  lia- 
bility of  the  defendant  for  failing  to  return  the  execution. 

Geo.  F.  Moore,  and  Taul  Bradford,  for  appellants. 

John  Moohe,  for  appellee. 

SOMERYILLE,  J. — This  is  a  summary  motion  against 
the  sheriff  and  his  sureties  for  failing  to  return  an  execution 
within  the  time  required  by  law.  The  Circuit  Court  rendered 
judgment  final  by  default,  on  motion  of  plaintiff,  without  the 
intervention  of  a  jury.  The  assignment  of  error  based  on 
this  action  of  the  court  must  be  sustained.  The  motion  is 
not  an  "action  founded  on  any  instrument  of  writing  ascer- 
taining the  plaintiff's  demand,"  within  the  meaning  of  section 
3022  of  the  Code.  There  should  have  been  evidence  intro- 
duced to  establish  the  truth  of  the  statements,  showing  the 
liability  of  the  defendants  for  the  alleged  neglect  of  duty. 
The  issue  in  dispute  could  only  be  determined  by  the  verdict 
of  a  jury,  and  was  improperly  adjudged  by  the  court. — Por- 
ter V.  Burleson,  38  Ala.  343  ;  Patterson  v.  BlaJceney,  33  Ala. 
338  ;  Byrnes  v.  Haynes,  Minor.  286  ;  2  Brick.  Dig.,  p.  135 ; 
§  61,  et  seq. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded. 


Talladega   Insurance    Company,   v. 
Peacock,  Adm'r. 

Action  on  Promissory  Note;   Plea,  non  est  factum. 

1.  Corporation;  power  to  borrow  money. — A  corporation,  which  is  authorized 
by  its  charter  to  tilinsact  the  business  of  life,  fire,  and  marine  iiisnrance,  re- 
ceive money  on  deposit,  collect  promissory  notes,  and  bills  of  exchange,  lend 
money,  and  discount  or  sell  such  notes,  or  bills,  and  to  "borrow  money,  and 
issue  its  bonds  therefor,"  is  not  restricted,  by  the  latter  provision,  to  making 
loans  secured  by  bonds,  but  has  the  incidental  and  implied  power,  common 
to  all  such  corporations,  to  borrow  money,  and  make  negotiable,  or  non-nego- 
tiable paper,  and  give  such  securities  as  may  be  deemed  most  adviintageous. 

2.  Same;  how  persons  proved  to  be  officers  o/'.— Strangers  can  not  be  required 
to  prove  the  appointment  of  officers,  or  agents,  of  corporations,  by  written 
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evidence,  but  it  mny  bo  iuferred  from  the  recognitioQ,  or  coutinaous  acqnies- 
cence,  by  the  cotpoMtion  in  the  acts  of  sncb  officers 

3.  Same;  presumplion  wjainal,  when  it  fails  to  prove  appoinimeni  of  officer.— If 
there  is  written  evidence  of  such  appointment,  it  is  within  the  peculiar 
knowledge,  and  in  the  exclusive  possession  of,  the  corporation,  and  whatever 
presumption  can  be  drawn,  on  account  of  its  absence,  must  be  visited  on  the 
corporation,  which  has  voluntarily  assumed  the  attitude  of  neglecting,  or 
refusing  to  produce,  evidence  which  was  in  its  possession. 

4.  Evidence;  when  to  be  excluded.— It  is  not  often  necessary,  and  it  is  but 
seldom  that  the  court  cun  prescribe  the  order  in  which  a  party  may  introduce 
his  evidence,  but  when  it  is  all  produced,  and  it  is  wholly  insufficient  to  sup- 
port the  cause  of  action, *or  the  grounds  of  defense,  or  if  any  part  of  it  is  then 
irrelevant,  because  unconnected  with  other  evidence,  the  court  should,  on 
motion,  exclude  all  the  evidence,  or  such  unconnected  part  o(  it 

5.  Burden  of  proof;  when  on  plaintiff,  in  s>dl  mjainsi  cot-jyirntion. — When,  in 
an  action  against  a  corporation,  on  a  note  for  money  borrowed  by  its  secretary, 
and  which  was  executed  by  him,  and  signed  with  the  corporate  name,  "by 
him,  as  secretary,"  the  defendant  interposes  a  sworn  plea  of  non  est  factum, 
the  burden  of  proof  is  on  the  plaintiff  to  show  that  such  person  was  the 
secretary  of  the  corporation,  and  was  authorized  to  borrow  money,  before 
the  note  is  admissible  in  evidence. 

6.  Agency ;  how  proved.  —The  general  rule  is,  that  agency  must  be  proved 
otherwise  than  by  the  mere  act  of  the  agent,  before  it  can  he  assumed  that 
such  acts  are  binding  on  the  principal  ;  and  the  mere  acts  of  the  assumed 
agent,  not  accompanied  by  evidence  tending  to  show  that  the  principal  had 
knowledge  of,  or  assented  thereto,  are  not  competent  evidence  to  be  submitted 
to  a  jury. 

7-  Same;  same. — But  when  there  is  any  evidence  tending  to  show  the 
assent  of  the  principal  to  the  act  of  the  agent  these  acts,  in  connection  with 
the  assent  of  the  principal  thereto,  must  go  to  the  jury  as  evidence  ;  and  if 
the  acts  of  the  supposed  agent  are  so  continuous  in  their  character,  and  of 
such  a  nature  as  to  furnish,  in  themselves,  any  reasonable  ground  of  inference 
that  they  were  known  to  the  principal,  and  that,  in  the  absence  of  authority, 
he  would  not  have  suffered  them,  such  acts  are  competent  evidence  to  be 
submitted  to  the  jury. 

8.  Corporation;  person  may  be  proved  to  he  officer  of,  by  certain  ads. —Jb^vi- 
dence  that  one  openly  and  notoriously  transacttjd  the  general  business  of  a 
corporation,  had  possession  and  care  of  its  office,  in  wliich  the  business  was 
transacted,  the  custody  of  the  books  and  papers,  and  the  funds  of  the  corpora- 
tion, and  had,  on  more  than  one  occasion,  borrowed  money,  which  appeared 
on  the  books  of  the  companj,  entered  to  the  credit  of  the  lender,  tends  to 
show  the  relationship  of  such  person  to  the  corporation,  the  duty  and  author- 
ity pertaining  thereto,  and  might  authorize  a  jury  to  infer  that,  in  the  absence 
of  authority  from  the  corporation,  such  acts  would  not  have  been  permitted. 

9.  Corporation;  officer  of .  acting  without  authority,  loss  arising  from,  falls  on 
corporation. — If  corporations,  who  select  their  own  agents,  with  whom 
str.ingers  must  deal,  hold  out  a  particular  officer,  or  snfler  him  to  hold  him- 
self out  as  having  particular  or  general  authority,  inviting  dealings  with  him, 
and  a  loss  must  ensue  thereby,  such  corporation  must  bear  it,  and  not  those 
who,  so  far  as  was  known,  or  could  be  seen  by  them,  dealt  with  the  agent  in 
the  line,  and  within  the  scope  of  his  duty  and  employment. 

10.  Opinion;  lohat  .statement  by  wUness  not  regarded  as. — The  opinion  of  a 
witness,  or  a  conclusion  drawn  by  him  from  facts,  is  not  admissible  evidence, 
but  a  statement  by  a  witness,  that  he  r.-garded  a  person  "as  the  general 
agent'  of  the  defendant  corporation,  does  not  fall  within  this  rule,  when  con- 
nected with,  and  accompanied  by  statements  as  to  the  means  and  sources  of 
the  knowledge  of  the  witness. 

11.  Hearsay;  .•ila^ement  by  loilness  not, — A  statement  by  a  witness,  that  "the 
money  was  loaned  by  his  agent  in  1860,  and  renewed  annually  until  1863,"  is 
not  hearsay,  although  he  subsequently  stated  that  "meantime  he  was  in  the 
State  of  Texas,"  for  he  may  have  had  personal  knowledge  of  the  loan  and  its 
renewals. 
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12.  Secretary  of  corporation ;  authority  to  borrow  money  for  corporation ;  how 
implied. — Authority  to  borro\Y  money  for  it  corponition,  by  its  secretary,  miiy 
be  implied  from  his  rohitiou  to  the  company,  the  nature  of  his  employment, 
the  mode  in  which  he  was  permitted  to  conduct  its  business,  and  his  borrow- 
ing on  other  occasions  ;  and  a  charge  that  he  must  have  had  express  authority 
to  borrow  money,  is  erroneous,  and  properly  refused. 

13.  Charges  must  be  based  on  the  evidence.  —  Chargen  which  are  not  based  on, 
and  assert  propositions  of  law  abont  which  no  question  arisen;  on,  the  evidence 
in  the  case,  are  abstract  and  misleading,  and  are  properly  refused,  without 
reference  to  whether  they  are  correct  or  erroneous. 

14.  Interest;  ichen  commences  on  contracts  to  pay  money.  — ConiT&cts  for  the 
payment  of  money  bear  interest  from  the  day  it  becomes  payable. 

15.  Same;  trivial  error  as  to,  vAll  not  reverse  case. — A  note  made  April  (i, 
1863,  and  due  one  day  alter  date,  bears  interest  from  April  7th,  1863,  and  a 
charge  asserting  that  it  bore  interest  from  date  is  erroneous  ;  but  where,  in- 
stead of  calling  nttention  to  this  error  by  a  proper  charge,  an  erroneous  charge, 
"that  no  interest  should  be  computed,"  was  requested,  the  error  should  not 
avail  to  reverse  the  judgment. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  W.  H.  Smith. 

This  action  was  brought  November  7,  1865,  by  David 
McCullough,  against  the  Talladega  Insurance  Company. 
The  suit  was  founded  on  a  promissory  note,  which  is  set  out 
in  full  in  the  opinion  of  the  court.  The  defendant  pleaded, 
"in  short  by  consent,"  1,  the  general  issue  ;  2,  non  est  factum. 
The  case  was  tried  on  these  pleas.  The  plaintiff  introduced 
in  evidence  the  special  act  incorporating  the  Talladega  In- 
surance. Company  (Acts  1855-6,  pp.  257-61),  and  also  the 
charter  of  the  Tuskegee  Insurance  Company,  to  which  that 
act  refers.  The  provisions  of  the  charter,  so  far  as  they  are 
material  in  this  case,  are  set  out  in  the  opinion  of  the  court. 
The  plaintiff  testified  that  the  business  of  the  Talladega  In- 
surance Company  was  banking,  receiving  deposits,  &c. ;  that 
their  place  of  business  was  in  the  town  of  Talladega,  Ala. ; 
that  (1)  J.  G.  L.  Huey  was  the  generail  agent  of  the  Talla- 
dega Insurance  Company  in  1860,  and  for  some  years  after- 
wards; that  (2)  Huey  transacted  all  business  for  them  in 
their  office,  and  was  the  "big  man  of  the  nation,"  (raeaning 
thereby  that  he  was  the  principal  man  of  the  company) ; 
that  he  lent  this  company  a  sum  of  money,  in  American  gold 
coin,  which  was,  at  the  time,  deposited  with  them ;  that  (3) 
James  Isbell,  as  his  agent,  lent  the  insarance  company  this 
gold,  in  1860,  at  eight  per  cent,  interest,  and  renewed  the 
loan  annually,  until  1868,  when  the  insurance  company  exe- 
cuted the  note,  which  is  the  foundation  of  this  suit — he 
having  been  in  the  meantime  in  the  State  of  Texas ;  that 
(4)  he  had  often  seen  Huey  in  the  office  of  the  insuraace 
company,  seeming  to  exercise  a  general  control  of  their 
business ;  that  (5)  he  regarded  Huey  as  the  general  agent  of 
the  company.     The   plaintiff  then  offered   in  evidence  the 
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note  sued  on,  but  the  defendant  objected  to  its  introduction  ; 
and  the  court  expressing  a  wish  to  hear  all  the  testimony  in 
support  of  its  admission,  the  plaintiff  withdrew  the  offer  to 
read  the  note,  and  introduced  as  a  witness  J.  B.  Huey,  a 
brother  of  J.  G  L.  Huey,  who  testified,  that  (6)  J.  G.  L. 
Huey  was  elected  secretary  of  the  Talladega  Insurance  Com- 
pany, at  its  organization,  and  that  he  was  generally  known 
as  their  secretary;  that  he  frequently  assisted  his  brother  in 
the  office,  and  knew  that  he  had  charge  of  the  -company's 
business.  Plaintiff  then  introduced  F.  M.  Thomason,  who 
testified  that  he  had  often  transacted  business  with  the 
company,  and  (7)  had  lent  them  money  at  three  different 
times — at  one  time  $10,000,  at  another  time  $10,000,  and  at 
still  another  time  $3,500 ;  that  he  did  not  know  (8)  that  the 
insurance  company  had  borrowed  money  at  any  other  times, 
except  that  it  had  borrowed  from  some  bank  in  South  Caro- 
lina ;  that  (9)  J.  G.  L.  Huey  had  general  charge  of  the  busi- 
ness of  the  insurance  company ;  that  (10)  witness  let  Huey 
have  the  naoney  mentioned  above ;  that  (11)  he  often  met 
members  of  the  board  of  directors  in  the  office  of  the  insur- 
ance company,  (12)  and  had  business  transactions  with  them 
there  ;  and  (13)  they  recognized  J.  G.  L  Huey  as  secretary, 
and  agent,  of  the  company.  A.  W.  Bowie  testified  that  he 
was  a  director  in  the  insurance  company,  and  knew  of  only 
two  instances  in  which  the  company  had  borrowed  money, 
viz :  once  from  a  bank  in  South  Carolina,  and  once  from  his 
father,  Alexander  Bowie,  as  administrator  of  the  estate  of 
Davis,  and  the  special  authority  of  the  board  of  directors 
was  first  obtained  in  each  of  these  cases.  The  other  evi- 
dence in  the  cause  appears  in  the  opinion  of  the  court.  The 
plaintiff  again  offered  the  note,  on  which  the  suit  was  founded, 
in  evidence,  and  the  defendant  obejected  to  its  introduction, 
but  the  court  overruled  the  objection,  and  permitted  it  to  be 
read  to  the  jury ;  to  which  the  defendant  excepted.  The 
defendant  offered  no  evidence,  but  moved  to  exclude  the 
portions  of  the  evidence  marked  above  1,  2,  3,  5,  6,  8,  9, 
10,  11,  12,  13,  as  illegal,  and  to  exclude  the  clause  of  the  evi- 
dence marked  4  as  hearsay,  and  that  marked  7  as  irrelevant 
and  inadmissible,  and  also  moved  to  exclude  the  testimony 
as  a  whole. 

The  court  charged  the  jury,  of  its  own  motion,  "that  if 
you  find  for  the  plaintiff,  your  verdict  must  be,  '  we,  the  jury, 
find  for  the  plaintiff",  and  assess,  as  damages,  the  amount  of 
the  note,  with  interest  thereon  from  date.'  "  To  this  charge, 
the  defendant  excepted.  The  plaintiff  asked  the  court  to 
charge  the  jury :  1.  "  That  the  defendant  had  the  right  to 
borrow  money,  and  execute  its  note  therefor,  by  the  hands  of 
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its  secretary."  2.  "  That  the  words  in  the  defendant's  char- 
ter, '  and  issue  its  bonds  therefor,'  confers  the  power  to  make 
notes."  These  charges  the  court  gave,  and  the  defendant 
duly  excepted.  The  court  also  charged  the  jury,  at  the  re- 
quest of  the  plaintiff,  that,  1.  "It  is  only  necessary  for  the 
plaintiff  to  satisfy  you,  from  the  evidence,  that  Huey  was  the 
general  agent  of  the  defendant,  and  was  held  out  to  the 
world  as  such,  to  justify  you  in  believing  that  he  had  the 
authority  to  bind  the  defendant,  as  claimed  by  the  plaintiff, 
although  no  specific  authority  to  borrow  money  be  proved. 
2.  That  agency  is  proved  as  any  other  ordinary  fact,  and 
may  be  established  by  inference,  or  implication,  from  other 
facts.  3.  Such  acts  as  it  may  be  necessary  to  show  that 
Huey  performed,  in  order  to  establish  the  agency  insisted 
on  by  plaintiff,  need  not  be  acts  of  borrowing  money,  but 
acts  performed  in  the  general  conduct  and  management  of 
the  business  the  company  was  allowed  by  law  to  perform,  if 
borrowing  money  was  in  the  scope  of  the  business  of  the 
company.  4.  That  it  was  not  plaintiff's  duty  to  establish 
Huey's  agency,  by  any  resolution  of  the  company,  if  he 
could  establish  it  otherwise.  5.  That  plaintiff  was  not 
bound  to  look  behind  the  public,  and  notorious  acts  of  Huey, 
to  ascertain  his  agency."  The  defendant  excepted  to  each  of 
these  charges,  and  requested  the  court  to  charge  the  jury : 
1.  "That  the  plaintiff  must  prove  that  Huey  had  express 
authority  to  borrow  the  money,  and  give  the  note  of  the 
company  therefor ;  or  that  after  Huey  had  given  this  note, 
the  company,  with  a  full  knowledge  of  all  the  facts,  had  rat- 
ified the  act.  This  ratification  can  only  be  binding  on  the 
company,  when  it  is  shown  that  it  was  made  with  a  knowl- 
edge of  all  the  facts.  3.  But  proof  that  the  company 
authorized  the  borrowing  of  mone^^  once  from  a  bank  in 
South  Carolina,  and  once  from  Alexander  Bowie,  as  adminis- 
trator of  Davis'  estate,  is  not  sufficient  to  authorize  the  in- 
ference. 4.  It  was  the  duty  of  plaintiff  to  ascertain  the 
extent  of  Huey's  authority  to  borrow  money  for  the  com- 
pany, and  give  the  note  sued  on,  before  he  made  the  loan, 
and  the  law  did  not  permit  him  to  omit  doing  this."  The 
court  gave  this  charge,  with  the  following  oral  addition,  or 
qualification,  viz:  "Unless  the  jury  are  satisfied,  from  the 
evidence,  that,  at  the  time  the  note  was  given,  Huey  was  the 
general  agent  of  the  company."  5.  That  Huey,  as  secretary 
of  the  company,  had  no  authority,  by  virtue  of  his  office,  to 
borrow  money  for  the  company,  or  in  its  name,  and  to 
pledge  its  responsibility  for  the  payment  of  the  money,  and 
the  note  sued  on  is  not  binding  on  the  company,  unless  said 
Huey,  as  secretary,  was  authorized,  by  a  resolution,  or  by 
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law,  of  the  directors  of  the  company,  to  borrow  money  and 
make  the  note ;  that  said  note  does  not  bind  the  company, 
unless  it  ratified  the  act  of  Huey,  with  full  knowledge  of  all 
the  facts  and  circumstances  attending  the  borrowing  of  the 
money,  and  the  execution  of  the  note.  6,  To  authorize  the 
jury  to  infer  the  authority  of  Huey,  as  secretary,  to  bind  the 
defendant  by  the  note  sued  on,  by  the  conduct  of  the  de- 
fendant, by  the  payment  of  debts,  or  recognizing  liabilities 
entered  into  by  Huey,  as  secretary,  or  made  by  him  in  the 
name  of  the  company,  it  is  necessary  that  the  Jury  be  satis- 
fied, by  the  evidence,  that  the  payment  of  such  debts,  or 
recognizing  such  liabilities,  so  created  by  said  Huey,  as  sec- 
retary, or  defendant,  was  known  to  the  plaintiff,  at  or  pre- 
vious to  the  execution  of  the  note  sued  on,  and  that  said 
note  was  taken  on  the  faith  of  such  previous  recognition  of 
the  acts  of  said  Huey,  as  the  secretary,  as  binding  on  the 
defendant.  7.  That  under  the  evidence  before  the  jury,  they 
can  not,  if  they  find  for  the  plaintiff,  compute  interest  on  the 
note  in  suit.  The  court  refused  to  give  any  of  these  charges,, 
except  the  fourth,  as  stated  above,  and  the  defendant  duly 
excepted.  The  defendant  also  excepted  to  the  qualification 
or  addition  made  by  the  court  to  the  fourth  charge.  There 
was  a  verdict  for  the  plaintiff'  for  $6,731.41.  The  errors  as- 
signed are,  the  rulings  on  the  evidence,  and  the  giving,  and 
refusing  to  give,  the  charges  as  shown  above. 

Parsons  &  Parsons,  and  John  T.  Heflin,  for  appellant. 
The  corporation  had  power  to  borrow  money  and  issue  its 
bonds  therefor.  The  instrument  sued  on  is  not  a  bond,  but 
a  promissory  note,  and  the  charter  gives  no  authority  for  its 
execution.  All  officers  not  specially  provided  in  the  charter,, 
were  to  be  created  by  resolution  of  the  board  of  directors, 
and  as  the  secretary  is  not  mentioned  in  the  charter,  the 
directors  must,  by  resolution,  have  created  one,  and  pre- 
scribed his  duties.  It  was  not  denied  that  Huey  was  the 
secretary  of  the  company,  but  appellant  insists  that  he  had 
no  authority  to  bind  it  by  signing  said  note,  or  to  sign  the 
corporate  name  to  instruments  in  writing  for  borrowed 
money,  or  to  have  borrowed  the  money  from  appellee.  No 
express  authority  to  borrow  McGullough's  money  is  shown,, 
and  it  appears  that  on  two  occasions  the  company  borrowed 
money,  but  that  each  time  it  was  authorized  by  a  resolution 
of  the  directors.  There  was  no  evidence  to  show  that 
McCullough  ever  heard,  or  knew,  that  the  company  bor- 
rowed the  money  spoken  of  by  Bowie  and  Thomasou,  and 
he  was  not,  therefore,  induced  to  lend  his  money,  because 
Huey,  acting  for  the  company,  had  been  in  the  haliit  of  bor- 
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rowing  money.  The  fact  that  a  person  acts  as  the  agent  of 
another,  does  not  prove  the  agency.  That  must  be  proved 
by  other  evidence,  before  it  can  be  assumed  that  the  acts  are 
binding  on  the  principal. — Scarborough  v.  Reynolds,  12  Ala. 
252 ;  McDougald  v.  Daiuson,  30  Ala.  553.  If  Huey  had  any 
authority  to  bind  the  defendant  by  executing  the  note,  it 
must  be  found  in  the  nature  of  his  employment,  for  the  char- 
ter gave  him  no  power  to  do  so,  and  there  is  no  evidence  that 
he  was  specially  authorized  to  do  so  by  the  board  of  direc- 
tors.—  Childress  v.  Miller,  4  Ala.  447;  Skinner  v.  Gitnn,  9 
Port.  305 ;  Spyher  v.  Spence,  8  Ala.  333.  The  officers  of  a 
corporation  are  special,  and  not  general  agents,  and  can  not 
bind  it,  except  as  authorized  by  its  charter  or  by-laws. 
Persons  dealing  with  them,  are  charged  with  notice  of  the 
extent  of  their  authority. — Adrian  v.  Eoome,  52  Barb.  (N.  Y.) 
399  ;  Chicago  R.  R.  Co.  v.  James,  22  Wis.  194 ;  Blood  v.  Mar- 
cus, 38  Cal.  409 ;  Culver  v.  Leavy,  19  La.  202.  The  president 
(or  secretary)  of  an  incorporated  company  can  not  borrow 
money  in  the  name  of  the  company,  and  pledge  its  responsi- 
bility, unless  authorized  by  the  charter  of  the  company  to 
do  so,  or  by  a  resolution  or  by-law  of  the  directors. — L.  c& 
F..  Ins.  Co.  V.  M.  F.  Ins.  Co.  7  Wend.  31 ;  Beach  v.  Fulton 
Bank,  3  Wend.  573  ;  2  Cow.  432 ;  lb.  673. 

One  who  deals  with  an  agent,  is  bound,  at  his  peril,  to 
ascertain  the  extent  of  his  authority. — Oullett  v.  Lewis,  3 
Stew.  22  ;  Fisher  v.  Campbell,  9  Port.  210  ;  VanEpps  v.  Smith, 
21  Ala.  317  ;  Poioell  v.  Henry,  27  Ala.  612  ;  43  Ala.  719.  The 
court  erred  in  not  excluding  the  note  sued  on,  and  in  not  ex- 
cluding the  evidence. — 43  Ala.  719.  The  plaintiff  had  no 
right  to  interest  on  the  note  from  its  date.  It  was  payable 
one  day  after  date.  McCullough's  evidence  as  to  the  loan 
of  the  money  was  hearsay,  and  should  have  been  rejected. 
16  Ala.  308 ;  Pearson  et  ux.  v.  Darrington,  32  Ala.  229 ;  27 
Ala.  458.  The  evidence  that  Huey  was  acting  as  general 
agent  of  the  company,  was  the  mere  expression  of  opinion. 
The  witness  should  have  stated  what  Huey  was  doing,  and 
have  left  the  inference  as  to  his  agency  to  the  jury. — 1  Ala. 
632  ;  Hatchett  v.  Gibson,  13  Ala.  587  ;  34  Ala.  69.  The  other 
exceptions  to  the  evidence  were  well  taken,  and  should  have 
been  sustained.— 3  Ala.  697 ;  11  Ala.  566 ;  23  Ala.  49  ;  30 
Ala.  672.  The  court  erred  in  adding  a  qualification  to  a 
written  charge. — Code,  §  3109 ;  Edgar  v.  State,  43  Ala.  43. 
The  charge  was  proper  as  requested,  and  should  have  been 
given.— 11  Ala.  485  ;  lb.  1059  ;  4  Ala.  116 ;  50  Ala.  134. 

Walden  &  Bishop,  for  appellee. 
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BRICKELL,  C.  J. — The  action  was  commeaced,  and  the 
trial,  verdict  and  judgment  had,  in  the  life-timj  of  the  in- 
testate of  the  appellee.  The  cause  of  action  is  a  promissory 
note,  purporting  to  be  made  by  the  Talladega  Insurance 
Company,  payable  to  the  intestate,  in  form  and  substance  as 
follows  :  "$3,673.31.  April  6,  1863.  One  day  after  date,  I 
promise  to  pay  to  the  order  of  David  McCullough,  in  Ameri- 
can gold  coin,  thirty-six  hundred  and  seventy-three  dollars, 
at  the  oflSce  Talladega  Insurance  Company,  for  value  re- 
ceived. (Signed)  Talladega  Insurance  Company^  by  James 
G.  L.  Huey,  Secretary." 

Several  pleas  were  filed,  but  the  evidence  introduced  was 
directed  particularly  to  the  issue  formed  on  a  verified  plea  of 
non  est  factum.  There  are  numerous  exceptions  (thirty-four 
in  number)  to  the  admission  of  evidence,  and  the  instruc- 
tions given,  or  refused  to  be  given,  the  jury.  With  the  ex- 
ception of  one  instruction,  which  we  will  notice  separately, 
there  are  but  two  questions  involved.  First,  had  the  appel- 
lant power  to  borrow  money,  and  for  its  payment,  make  a 
promissory  note  ?  Second,  had  Huey,  as  Secretary,  authority 
to  borrow  money  for  the  company,  and  make  its  note,  as 
security  therefor  ? 

The  company  was  created  by  a  special  act  of  incorpora- 
tion, approved  February  13,  1856 ;  and  was  entitled  "to  all 
the  privileges,  and  invested  with  all  the  powers,  and  subject 
to  all  the  restrictions,  as  were  conferred  and  imposed  upon 
the  Tuskegee  Insurance  Company,"  by  the  act  incorporating 
that  company,  approved  January  19,  1856. — Pamph.  Acts, 
1855-6,  p.  261.  The  privileges  and  powers  conferred  on  the 
Tuskegee  Insurance  Company,  were  the  transaction  of  th& 
business  of  fire,  marine,  and  life  insurance ;  receiving  of 
moneys  on  deposit,  the  collection  of  promissory  notes  and 
bills  of  exchange,  the  lending  of  money,  and  the  purchase, 
discount,  and  sale  of  such  notes  and  bills.  Express  power  to 
borrow  money,  and  issue  the  bonds  of  the  corporation  there- 
for, was  conferred. — Paraph.  Acts,  1855-6,  p.  249. 

1.  The  proposition  now  insisted  upon,  is,  that  this  is  a 
limitation  upon  the  power  of  the  company,  restraining  and 
confining  it  to  the  issue  of  bonds,  for  the  payment  of  money 
borrowed,  excluding  the  power  to  make  any  other  evidence 
of  the  debt,  such  as  a  bill  of  exchange,  or  a  negotiable  prom- 
issory note.  When  this  cause  was  before  this  court,  at  a 
former  term  (McCuUough  v.  Talladega  Ins.  Co.  46  Ala.  376),  it 
was  held,  this  proposition  could  not  be  maintained  ;  and  such 
in  effect  was  the  decision  in  Talladega  Ins.  Co.  v.  Sanders^ 
43  Ala.  115.  We  entertain  no  doubt  these  decisions  are  cor- 
rect.    It  can  not  be  matter  of  doubt,  that  every  corporation 
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clothed  with  the  powers  conferred  on  this  company,  has  an 
incidental  and  implied  power  to  borrow  mouej,  and  in  the 
exercise  of  the  power,  may  make  paper  negotiable,  or  not 
negotiable,  and  give  such  securities  as  may  be  deemed  most 
advantageous.  The  power,  though  it  may  not  be  expressly 
conferred,  is  implied  and  incidental,  unless  of  it  there  is  ex- 
press prohibition. — Ala.  Gold  Life  Ins.  Co.  v.  Central  Ag.  & 
Mech.  Asso.  54  Ala.  73 ;  Allen  v.  Montgomery  R.  R,  Co.  11 
Ala.  454;  31.  rf-  C.  R.  R.  Co.  v.  Talman,  15  Ala.  491.  The 
clause  of  the  charter  referred  to,  declaring  the  company  could 
issue  bonds  for  money  borrowed,  can  not  be  construed  as 
limiting  it  to  the  making  of  such  securities,  excluding  the  im- 
plied and  incidental  power  to  make  other  usual  securities 
and  evidences  of  debt.  It  was  doubtless  intended  from  mere 
abundance  of  caution,  rather  as  an  additional  grant  of  power 
to  issue  corporate  bonds,  which  tiiough  so  styled,  and  under 
the  corporate  seal,  it  was  intended,  unlike  the  bonds  of  a 
natural  person,  should  have  the  qualities,  properties,  and 
privileges  of  negotiable  paper.— Lucas  v.  Pitney,  3  Dutch. 
(N.  J.)  227 ;  Railroad  Company  v.  Hoivard,  7  Wall.  412. 

2.  The  powers  of  the  company  could  be  exercised,  its 
business  transacted,  only  through  the  intervention  of  officers 
or  agents  ;  either  such  as  are  specially  designated  in  its  char- 
ter, or  such  as  might  be  appointed  by  the  proper  authority,, 
in  pursuance  of  its  express,  or  implied,  or  incidental  powers. 
The  charter  provides  that  the  governing  body  of  the  com- 
pany, shall  consist  of  a  board  of  directors,  of  whom,  one 
must  be  chosen  president.  The  board  is  invested  with  full 
power  in  express  terms,  to  appoint  and  remove  at  pleasure, 
all  officers  and  agents  of  the  company,  and  to  prescribe  their 
didies.  It  was  doubtless  intended  that  there  would  be  writ- 
ten evidence  of  the  appointment  of  all  officers  or  agents,  and 
of  the  duties  assigned  them,  when  their  relation  to  the  com- 
pany was  continuous,  and  their  employment  not  casual  and 
temporary.  If  there  was  such  evidence  of  Huey's  appoint- 
ment as  secretary,  and  of  the  duties  he  was  in  that  capacity 
to  perform,  it  was  within  the  peculiar  knowledge,  and  ex- 
clusive possession  of  the  appellant ;  and  if  it  would  have 
availed  any  purpose  in  this  controversy,  ought  to  have  been 
produced.  The  appellee  was  not  bound  to  produce  it,  or  ac- 
count for  its  absence.  And  whatever  of  presumption  can  be 
drawn  because  of  its  absence,  must  be  visited  on  the  appel- 
lant, who  has  voluntarily  assumed  the  attitude  of  neglecting 
or  refusing  to  produce  evidence,  which  was  in  its  power  and 
possession,  if  it  exists. 

The  appointment  of  the  officers  or  agents  of  a  corporation, 
strangers  can  not  be  compelled  to  prove  by  written  evidence. 
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It  may,  or  not,  rest  in  writing ;  it  may  be  inferred  from  the 
recognition,  and  continuous  acquiescence  by  the  corporation 
in  the  acts  of  such  officers  or  agents. — Ala.  ck  Tenn.  R.  R. 
Co.  V.  Kiddy  29  Ala.  2*21.  Whether  the  note,  the  foundation 
of  suit,  should  be  introduced  and  read  in  evidence,  before 
any  evidence  was  given  of  Huey's  agency,  of  his  official  rela- 
tion to  the  company,  or  of  his  authority,  was  a  matter  largely 
of  discretion  with  the  plaintiff.  It  is  but  seldom  necessary 
that  the  court  can  or  ought  to  prescribe  the  order  in  which  a 
party  may  introduce  his  evidence.  When  all  the  evidence  is 
produced,  if  it  is  wholly  insufficient  to  support  the  plaintiff's 
cause  of  action,  or  the  grounds  of  defense,  it  is  the  duty  of 
the  court,  on  motion,  to  exclude  it.  Or,  if  any  part  of  the 
evidence  is  then  irrelevant,  because  of  the  failure  to  connect 
it  with  other  evidence,  it  ought  to  be  excluded,  on  motion. ' 

The  principal  issue,  as  we  have  already  said,  was  on  the 
plea  of  non  est  factum.  The  burden  of  proof  rested  on  the 
plaintiff  to  show,  not  only  that  Huey  was  secretary  of  the 
company,  but  that  as  such  he  had  authority  to  borrow  money 
for  the  company.  When  evidence  was  introduced  tending  to 
show  theso  facts,  the  note  was  admissible,  and  the  evidence, 
however  weak  or  slight  it  may  have  appeared  to  the  court, 
could  not  be  excluded  from  the  jury.  There  was  no  disputa- 
tion of  the  fact,  that  through  a  period  of  six  or  seven  years, 
from  the  time  the  company  organized,  until  there  was  a  sus- 
pension of  active  business,  Huey  was  its  secretary.  The 
duty  and  power  with  which  he  was  clothed,  is  to  be  inferred 
from  his  acts  in  that  capacity,  which  were  known  to,  and 
acquiesced  in,  by  the  company.  It  is  true,  as  a  general  rule, 
that  agency  must  be  proved  otherwise  than  by  the  mere  acts 
of  the  agent,  before  it  can  be  assumed  that  such  acts  are 
binding  on  the  principal.  And  it  may  also  be  true,  that  as  a 
general  rule,  the  mere  acts  of  the  assumed  agent,  unaccom- 
panied by  any  evidence  tending  to  show  that  the  principal 
had  knowledge  of,  or  assented  thereto,  are  not  even  compe- 
tent evidence  to  be  submitted  to  the  jury  upon  the  question 
of  agency.  But,  when  there  is  any  evidence  tending  to  show 
the  assent  of  the  principal  to* the  acts  of  the  agent,  these 
acts,  in  connection  with  such  evidence  of  the  principal's 
assent  thereto,  must  go  to  the  jury,  and  if  the  acts  of  the 
supposed  agent  are  of  such  a  nature  and  so  continuous  in 
their  character,  as  to  furnish  in  themselves,  any  reasonable 
ground  of  inference  that  they  were  known  to  the  principal, 
and  that  in  the  absence  of  authority  to  the  agent,  he  would 
not  have  suffered  them,  the  acts  are  competent  evidence  to 
be  submitted  to  the  jury.—  Gimon  v.  Terrell,  38  Ala.  208  ;  Mc- 
Donnell V.  Br.  Bank  Montgomery,  20  Ala.  313 ;  Krehs  v. 
0' Grady,   23  Ala.  716.     Within  these   principles   certainly 
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falls  much  of  the  evidence  the  appellant  moved  to  exclude 
from  the  jury.  That  Huey  openly  and  notoriously  transacted 
the  general  business  of  the  company — that  he  had  possession 
and  care  of  the  office  in  wiiich  the  business  was  transacted — 
the  custody  of  its  books  and  papers,  and  of  its  funds,  and 
that  he  had,  on  more  than  one  occasion,  borrowed  money  for 
it,  and  the  money  was  on  the  books  of  the  company  entered 
to  the  credit  of  the  lender,  were  all  facts  having  a  tendency 
to  show  his  relationship  to  the  company — the  duty  and  au- 
thority pertaining  to  the  relation,  and  their  publicity,  noto- 
riety, and  continuity,  were,  it  may  be,  sufficient  in  the  judg- 
ment of  the  jury,  to  tix  knowledge  of  them  upon  the  company, 
and  to  authorize  the  inference  that  in  the  absence  of  author- 
ity for  them,  they  would  not  have  been  permitted.  It  is  true, 
that  whoever  deals  with  an  agent,  if  he  intends  holding  the 
principal  to  liability,  must  inquire  into  the  extent  of  the  au- 
thority of  the  agent.  Corporations  select  their  own  officers 
and  agents ;  strangers  have  no  voice  in  this  selection,  and  if 
they  deal  with  the  corporation  must  transact  business 
through  its  agents.  For  the  acts  of  its  agents,  while  engaged 
in  its  service  and  in  the  line  of  their  authority  and  duty,  a 
corporation  is  liable  to  the  same  extent  .as  would  be  an  indi- 
vidual under  like  circumstances.  When  it  holds  out  a  par- 
ticular officer,  or  suffers  the  officer  to  hold  himself  out,  as 
having  particular  or  general  authority,  inviting  dealings  with 
bim,  if  loss  must  ensue,  the  corporation  must  bear  it,  and  not 
those  who  have  so  far  as  was  known,  or  could  be  seen  by 
them,  dealt  with  him  in  the  line  and  scope  of  his  duty  and 
employment. — Mer.  Nat.  Bank  v.  State  Nat.  Bank,  10  Wall. 
604.  There  is  no  reason  to  suppose  that  Huey,  in  the  origi- 
nal borrowing  of  the  money  of  the  plaintiff  in  1860,  or  in  the 
subsequent  renewal  of  the  promissory  note  for  it  in  1863,  was 
guilty  of  any  infidelity  to  the  company.  No  fact  was  shown 
from  which  it  could  be  inferred  that  he  appropriated  the. 
money  to  his  own,  and  not  to  the  use  of  the  company.  The 
defense  was  rested  wholly  on  the  weakness  or  insufficiency  of 
the  evidence  introduced  by  the  appellant  to  show  Huey's 
agency  and  authority.  If,  however,  there  had  been  evidence 
tracing  deceit  to  Huey  in  the  transaction,  it  would  not  have 
been  available,  if  the  evidence  satisfied  the  jury  that  the  com- 
pany had,  by  its  mode  of  transacting  business,  its  recogni- 
tion and  acquiescence  in  his  acts,  held  him  out  to  the  public 
as  its  chief,  or  only  executive  officer,  clothed  with  general 
powers  to  transact  its  business.  When,  as  was  said  by  Lord 
Holt,  in  Hun  v.  Nichols,  1  Salk.  289 :  "Seeing  somebody 
must  be  a  loser  by  this  deceit,  it  is  more  reasonable  that  he 
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that  employs,  and  puts  trust  and  confidence  in  the  deceiver, 
should  be  a  loser,  than  a  stranger." 

The  opinion  of  a  witness,  or  gt  conclusion  drawn  by  him 
from  facts,  as  a  general  rule,  is  not  admissible  evidence.  We 
do  not  think  the  statement  of  the  witness  that  he  regarded 
Huey  as  the  general  agent  of  the  company,  falls  within  this 
rule  of  exclusion.  If  it  stood  alone,  disconnected  from  the 
evidence  given  previously  and  subsequently  by  the  witness, 
it  might  be  objectionable.  When  considered  in  connection 
with  that  evidence,  it  is  a  statement  in  a  guarded  form  of  the 
fact  that  Huey  was  the  general  agent  of  the  company,  accom- 
panied by  a  statement  of  the  witness'  means  and  sources  of 
knowledge  of  the  fact. — McGreio  v.  Walker,  17  Ala.  824. 

Nor  was  the  statement  of  the  plaintiff,  that  the  money  was 
loaned  originally  in  ISfiO,  through  his  agent,  and  renewed 
annually  until  1863,  objectionable  as  hearsay.  The  only  in- 
dication that  the  knowledge  of  the  witness  was  derived  from 
hearsay,  was  the  subsequent  statement  that  in  the  meanwhile 
he  had  been  in  Texas.  This  may  have  been  true,  and  he 
may  have  had  direct  personal  knowledge  of  the  loan,  and  its 
renewals.  If  his  knowledge  was  derived  wholly  from  hear- 
say, it  could  easily  have  been  shown  by  a  cross-examination 
on  the  point,  to  which  he  was  not  subjected. 

In  passing  upon  the  admissibility  of  evidence,  we  have 
passed  on  the  several  instructions  given  the  jury  (with  one 
exception),  to  which  the  appellant  reserved  exceptions.  It 
is  not  necessary  to  review  them ;  they  are  in  substantial 
conformity  to  the  views  we  have  expressed.  The  first  in- 
struction requested  was  erroneous,  if  for  no  other  reason,  be- 
cause it  asserted  that  the  plaintiff  must  show  Huey  had  ex- 
press authority  to  borrow  money  for  the  company.  The  au- 
thority could  be  implied  from  his  relation  to  the  company, 
the  nature  of  his  employment,  the  mode  in  which  he  was 
permitted  to  conduct  its  business,  and  his  borrowing  on  other 
occasions. 

There  was  no  question  in  this  case  growing  out  of  a  ratifi- 
cation by  the  company  of  any  unauthorized  act  of  Huey's  as 
secretary.  For  it  must  be  borne  in  mind  that  if  his  authority 
was  defined  and  declared,  the  appellant  had  the  means  of 
proving  it,  but  neglected  to  avail  themselves  of  it.  The  for- 
mer acts  of  borrowing  and  the  acquiescence  of  the  company 
in  them,  were  introduced  for  the  purpose  of  showing  the  ex- 
tent of  his  authority,  and  not  that  the  company  had,  in  any 
instance,  ratified  his  unauthorized  acts.  The  second  and 
third  charges  requested,  if  there  had  been  any  question  of 
ratification  involved,  may,  or  not,  have  been  correct.  In 
view  of  the  evidence,  they   were  abstract  and  misleading. 
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There  was  no  error  in  the  addition  made  by  the  court  to  the 
fourth  instruction  requested.  The  fifth  and  sixth  instruc- 
tions were  properly  refused,  according  to  the  views  we  have 
expressed. 

3.  All  contracts  for  the  payment  of  money,  bear  interest 
from  the  day  the  money  is  payable. — Code  of  1876,  §  2089. 
The  court  erred  in  the  instruction  that  interest  must  be  com- 
puted from  the  day  of  the  date  of  the  note,  instead  of  the 
succeeding  day,  when  it  was  payable.  The  error  was  inad- 
vertent, and  would  have  been  cured  if  the  appellant  had 
called  attention  to  it,  and  asked  an  instruction  that  interest 
should  be  computed  from  the  day  the  note  was  payable. 
But  instead  of  this,  attention  was  directed  from  it,  by  the  re- 
quest of  an  erroneous  instruction,  that  no  interest  could  be 
computed  or  allowed.  We  are  not  of  opinion,  under  these 
circumstances,  the  error,  of  itself  almost  insignificant,  should 
avail  to  reverse  the  judgment, 

Affirmed. 


Floyd  V,  Clayton,  Ex'r. 

Action  on  Promissory  Note  ;  plea,  statute  of  non-claim. 

1.  Statute  (jf  non-claim;  how  presentation  made  to  prevent  bar  of. — Claims 
against  the  estates  of  deceased  persons,  may,  to  prevent  the  bar  of  the  statute 
of  non-claim,  be  presented  in  three  diflerent  modes,  viz  :  1.  By  presenting 
the  claim,  or  an  accurate  description  of  it,  to  the  personal  representative,  iu 
person.  2.  By  tiling  a  statement  of  the  claim,  within  eighteen  months  after 
the  grant  of  letters,  or  after  the  accrual  of  the  claim,  iu  the  office  of  the  judge 
of  probate  of  the  county  in  which  the  letters  were  granted.  3.  By  filing  the 
claim  itself,  within  that  period,  in  the  office  of  the  judge  of  probate. 

2.  Claims  against  the  estates  of  deceased  persons  inasl  lie  docketed. — If  the 
claim,  or  a  statement  of  it,  is  filed  in  the  office  of  the  judge  of  probate,  the 
statute,  (Code,  $§  876,  2599),  requires  such  claim  or  statement  to  be  docketed, 
and  if  demanded  a  statement  must  be  given  by  the  judge  showing  the  time  of 
presentation. 

3.  Claim,  statement  of ;  fUing  of,  is  act  of  creditor. — If,  insteiid  of  filing  the 
claim  itself,  the  creditor  files  a  statement  of  it,  this  is  his  act  aud  not  that  of 
the  judge  of  probate,  or  of  any  ministerial  officer,  charged  with  the  duty  of 
making  the  statement. 

4.  Statement  of  claim ;  what  it  must  contain. — The  statement  need  not  observe 
the  certainty  of  description  essential  in  pleading,  but  it  must  of  itself  inform 
the  personal  representative,  on  inspecting  it,  of  the  nature,  character,  and 
amount  of  the  liability  it  imposes,  and  must  distinguish  it  with  reasonable 
certainty  from  all  similar  claims. 

5.  Statement  of  claim,  in  this  case,  held  insufficient. — A  statement  written  in 
the  "  claim  book,"  in  the  office  of  the  judge  of  probate,  by  him.  for  a  creditor 
holding  a  promissory  note,  that  •' F.  claims  as  security.  July  20,  18G5,  $545," 
does  not  inform  the  personal  representative  that  the  claim   is  a  promissory 
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note  made  by  the  deceased,  nor  its  amount,  nor  its  date,  nor  to  whom  payable, 
or  when  due,  is  too  vague  and  indefinite,  and  is  not  such  ii  preseutiition  of  the 
claim,  as  will  operate  to  prevent  the  bar  of  the  statute  of  nou-claim. 

6.  Non-claim,  bar  of  staluie  of ;  preoented  by  fUing  the  cluim,  although  not  dock- 
eted.— When  the  creditor  tiles  the  claim  itself,  its  subsequent  docketing  is  the 
dut}'  of  the  probate  judge,  and  his  omission  or  neglect  of  that  duty,  cannot  be 
invoked  to  the  prejudice  of  the  creditor,  and  the  presentation  is  sufficient  to 
prevent  the  bar  of  the  statute  of  non-claim. 

7.  Claim  or  statement  must  remain  on  file  during  the  whole  period  of  eighteen 
jjionWs.—  The  claim,  or  a  proper  statement  of  it,  must  remain  on  file  during  the 
whole  of  the  eighteen  months,  and  if  the  creditor,  after  filing  the  claim  itself, 
should,  without  leaving  such  a  statement  in  the  office  of  the  probate  judge, 
withdraw  it,  and  not  restore  it  within  eighteen  months,  this  would  operate  as 
an  adandonment  of  the  presentation. 

8.  S(ut  operates  as  a  presentment. — The  commencement  of  a  suit  within  the 
statutory  period,  and  its  continued  prosecution,  operates  as  a  presentation  of 
the  claim  on  which  it  is  founded. 

9.  Void  and  voidable  letters  of  administration,  distinction  as  to  acts  done  xinder 
authority  of. — Whatever  is  done  under  the  authority'  of  lettt;rs  of  administra- 
tion, which  are  void,  ab  initio,  is  without  validity,  but  whatever  is  rightfully 
dune,  before  revocation,  under  letters  which  are  merely  voidable,  is  as  valid 
as  if  the  grant  itself  were  rightful. 

10.  Presentment  of  claims  to  administrator  ichen  administration  voidable,  is  suf'- 
ficient. — A  grant  of  letters  of  admiuistr.ition,  as  in  cases  of  intestacy,  when 
the  deceased  left  a  will,  which  had  not  been  admitted  to  probate,  is  voidable, 
and  not  void,  and  creditors  may  safely  d^-al  with  such  administrator  and  make 
presentment  to  him,  of  claims  against  the  estate,  and  presentation  to  him,  is 
operative  against  the  executor  after  the  grant  of  letters  testamentary,  and 
saves  the  bar  of  the  statute  of  non-claim. 

11.  Repeated  presentments  not  required. — The  statute  does  not  require 
repeated,  or  renewed  presentments,  as  often  as  there  may  be  changes  in  the 
administration. 

Appeal  from  Barbour  Circuit  tJourt. 

Tried  before  James  M.  Bufoed,  Esq.,  an  attorney  of  the 
court,  sitting  and  presiding  in  the  case  by  consent  of  the  par- 
ties, the  presiding  judge  of  the  court  being  the  party  de- 
fendant. 

This  suit  was  brought  October  5,  1868,  by  Page  Floyd 
against  Henry  D.  Clayton,  as  executor  of  the  will  of  Richard 
H.  Fryer,  deceased,  and  was  founded  on  a  promissory  note 
made  by  said  Fryer,  and  one  Feun  (who  was  not  sued  in  this 
action),  on  January  1, 1858,  for  five  hundred  and  forty  dollars, 
and  on  which  there  had  been  made  a  payment  of  two  hundred 
dollars.  The  note  was  payable  to  Collins,  and  is,  the  complaint 
avers,  the  property  of  the  plaintiff.  The  defendant  pleaded 
"  in  short,  by  consent,"  the  statute  of  non-claim. 

Richard  H.  Fryer  died  in  1864,  and  Lucinda  Fryer,  his 
widow,  took  out  letters  of  administration  on  his  estate  on 
June  14,  1864.  She  continued  to  act  as  administratrix  until 
August  23,  1866,  when  she  made  a  final  settlement  of  her 
administration,  and  turned  the  property  of  the  estate  over  to 
H.  D.  Clayton,  who  had  taken  out  letters  testamentary,  as 
the  executor  of  the  will  of  R.  H.  Fryer  on  July  18,  1866,  in 
the  probate  court  of  Barbour  county.     This  will  had  been  in 
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the  possession  of  said  Lnciucla  Fryer,  during  all  the  time  she 
acted  as  administratrix,  but  owing  to  couilicting  advice  of 
counsel  as  to  its  validity,  it  was  not  probated  until  July,  1866. 
The  plaintiff  read  the  note  in  evidence,  and  then  introduced 
the  "  claim  book,"  which  was  kept  in  the  office  of  the  judge 
of  probate,  and  which  was  admitted  to  be  the  book  in  which 
claims  against  the  estates  of  deceased  persons,  which  were 
presented  to  be  filed  in  the  office  of  the  judge  of  probate, 
were  stated.  In  this  book  was  the  following  entry:  "  Richard 
H.  Fryer  est.  Page  Floyd  claims  as  security  July  20,  1865 
$545."  The  plaintiff'  testified  that  before  said  Fenn  died  he 
became  the  owner  of  the  note,  and  presented  it  to  Fryer 
for  payment ;  that  after  Fryer's  death,  on  July  20th,  1865,  he 
went  to  the  office  of  the  judge  of  probate  of  Barbour  county, 
and  gave  the  said  note  to  the  judge  of  probate,  who  took  it 
and  made  the  entry  on  the  claim  book,  which  is  set  out  above. 
He  left  the  note  with  the  judge  of  probate  until  he  called  and 
took  it  from  the  office,  about  August  10,  1867,  and  returned 
it  there  about  August  18,  1867,  and  requested  the  judge  of 
probate  to  hand  it  to  a  lawyer  to  bring  suit  on  it.  The  plain- 
tiff asked  the  court  to  give  the  following  written  charge  to 
the  jury,  "  If  the  jury  believe  the  evidence  they  must  find 
for  the  plaintiff  for  the  principal  and  interest,  less  the  pay- 
ment on  the  note  in  evidence."  This  charge  the  court  refused 
to  give,  and  the  defendant  excepted.  The  defendant  asked 
the  court  in  writing  to  charge  the  jury,  "that  the  statement 
of  the  claim,  as  shown  by  the  docket  on  the  book  of  claims, 
does  not  describe  the  note  with  sufiicient  accuracy  to  avoid 
the  bar  of  the  statute  of  non-claim.  2.  If  the  jury  believe 
the  evidence,  they  must  find  for  the  defendant.  The  court 
gave  these  charges,  and  the  plaintiff  duly  excepted.  There 
was  a  verdict  for  the  defendant.  The  errors  assigned  are, 
the  giving  and  the  refusal  of  the  charges. 

.  John  A.  Foster,  for  the  appellant. — The  letters  of  admin- 
istration granted  to  Mrs.  Floyd  were  not  void,  but  were  valid 
until  revoked  by  the  probate  court. — Coltart  v.  Alltn,  40  Ala. 
155  ;  Curtis  v.  Williams,  12  Ala.  570.  The  presentation  to 
her  was  sufficient.— Code  1876  f§  2597-8-9.  It  was  not  nec- 
essary to  present  it  a^ain  to  the  executor  who  succeeded  her. 
Love's  Adrnr  v.  Jones,  15  Ala.  545 ;  Pipkin  v.  Hewlett ,11  Ala. 
291.  The  note  was  in  the  office  of  the  judge  of  probate  for 
eighteen  months  after  the  grant  of  letters  to  appellee,  and  as 
the  note  was  on  file,  he  had  ample  opportunity  for  inquiry  as 
to  the  nature  of  the  claim.  The  appellant  did  all  he  could  to 
complv  with  the  statute  requiring  presentment,  and  the  fail- 
ure of  the  judge  of  probate  to  docket  the  claim  properly,  can 
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not  be  charged  against  him.  There  was  no  statement  of  the 
claim  filed  in  this  case,  but  the  claim  itself  was  handed  to  the 
judge  of  probate,  by  the  creditor,  and  was  filed  with  him,  and 
hence  the  case  of  Hal/man  v.  Half  man,  51  Ala.  546,  has  no 
application.  Strict  accuracy  is  not  required  in  the  docketing 
of  these  claims,  but  this  is  a  mere  memorandum  for  the  pur- 
pose of  directing  the  representative,  or  others,  to  the  files 
for  information  as  to  the  claims. 

D.  M.  Seals,  for  appellee. — The  statement  on  the  claim- 
book  was  vague  and  insufficient.  It  did  not  inform  the  per- 
sonal representative  of  the  nature  of  the  claim,  nor  did  it 
give  the  name  of  the  maker  of  the  note,  nor  state  when  it 
became  due.  It  was  not  a  compliance  with  the  statute,  and 
did  not  prevent  the  operation  of  the  statute  of  non-claim. 
Nor  did  this  statement  give  the  executor  any  notice  that  the 
claim  had  been  left  with  the  judge  of  probate.  The  statute 
requires  such  claims  to  be  docketed,  and  this  is  the  evidence 
that  they  have  been  filed.  The  executor  had  no  notice  of  any 
valid  claim  against  the  estate.  Handing  a  conveyance  to  the 
judge  of  probate  does  not  cure  his  failure  to  record  it  cor- 
rectly.—Jo7ie.s  V.  Park,  22  Ala.  446 ;  19  Ala.  365.  The  claim 
was  barred  by  the  statute  of  non-claim,  and  the  court  com- 
mitted no  error  in  the  charge  given  at  the  request  of  the  de- 
fendant. 

BRICKELL,  C.  J. — The  presentation  of  a  claim  against 
the  estate  of  a  deceased  person,  to  prevent  the  bar  of  the 
statute  of  non-claim,  may  be  made  in  three  different  modes  : 
1.  The  presentment  of  the  claim,  or  of  an  accurate  descrip- 
tion thereof,  may  be  made  to  the  executor  or  administrator 
in  person.  2.  Within  eighteen  months  after  the  grant  of  ad- 
ministration, or  after  the  accrual  of  the  claim,  a  statement 
of  the  claim  may  be  filed  by  the  creditor  or  claimant  in  the 
office  of  the  judge  of  probate,  in  which  letters  testamentary, 
or  of  administi'ation,  were  granted.  3.  The  claim  itself  may, 
within  that  period,  be  filed  in  the  office  of  the  judge  of  pro- 
bate. If  either  of  the  latter  modes  of  presentment  is  adopted 
the  statute  requires  the  statement,  or  the  claim  to  be  dock- 
eted, with  a  note  of  the  time  of  such  presentation,  and  if 
required,  a  statement  must  be  given  by  the  judge,  showing 
the  time  of  presentation. — Code  of  1876,  §  2599.  If,  instead 
of  filing  the  claim  itself,  a  statement  thereof  is  filed,  the 
making  of  such  statement  is  the  act  of  the  creditor  or  of 
the  claimant,  and  not  of  the  judge  of  probate,  or  of  any 
ministerial  officer,   charged  with    the   duty  of  making   the 

statement.     The   statute   simply  gives   to   the  creditor   or 
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claimant  the  privilege  of  substituting  for  a  presentation  to 
the  personal  representative,  in  person,  or  the  filing  of  the 
claim  itself,  the  filing  a  statement  of  tbe  claim.  The  state- 
ment filed  by  the  creditor  or  claimant,  must  not  be  so 
indefinite  and  uncertain,  that  on  inquiry  by  the  personal 
representative  at  the  office  of  the  judge  of  probate,  and  on 
examination  of  it,  he  could  not  ascertain  the  real  character 
of  the  claim,  and  whether  it  imparts  a  claim  for  which  the 
estate  of  the  decedent  was  liable.  Teclinical  accuracy,  the 
certainty  of  description  essential  in  pleading,  may  not  be 
observed,  but  the  statement  must,  of  itself,  inform  the  per- 
sonal representative,  on  an  inspection  of  it,  of  the  nature, 
character,  and  amount  of  the  liability  it  imports,  and  must 
distinguish  it  with  reasonable  certainty  from  all  similar 
claims. — HalJett  v.  Br.  Bank  Mobile,  12  Ala.  193  ;  Posey  v. 
Decatur  Bank,  Ih.  SO'2 ;  Halfman  v.  Ellimn,  51  Ala.  543  ;  Bibh 
(&  Falkner  v.  Mitchell,  58  Ala.  657. 

The  docketing  of  this  claim,  the  entry  on  the  docket,  or 
register  of  claims,  by  the  probate  judge,  tested  by  the  rule 
stated,  is  too  vague  and  indefinite.  It  would  not  impart  to 
the  personal  representative  information  that  the  claim  in- 
tended was  a  promissory  note  made  by  the  decedent  in  his 
life,  or  of  its  amount,  or  time  of  payment,  or  to  whom  pay- 
able, so  that  direction  would  be  given  to  his  inquiries  into 
its  validity  and  justness.  And  if  this  were  the  only  present- 
ment, and  was  the  act  of  the  party,  it  would  not  save  the  bar 
of  the  statute  of  non-claim.  But  that  entry  was  the  act  of 
the  probate  judge,  and  not  of  the  creditor.  The  creditor 
discharging  a  duty  incumbent  on  him,  filed  the  note,  the 
claim  itself,  and  not  a  statement  of  it,  as  a  presentment. 
The  docketing  of  the  claim,  was  the  duty  and  act  of  the  pro- 
bate judge,  to  be  performed  after  the  creditor  had  filed  the 
note.  Ti)e  rule  of  law,  founded  in  necessity,  and  of  general 
application,  is,  that  when  a  party  discharges  a  duty  imposed 
by  law,  the  omission  or  neglect  of  a  public  officer,  in  the  dis- 
charge of  a  subsequent  duty,  shall  not  be  invoked  to  his 
prejudice. — Halfman  v.  Ellison,  supra.  The  filing  of  the  note, 
notwithstanding  the  vague  and  indefinite  entry  of  it,  on  the 
docket  of  claims,  operated  as  a  presentation  on  the  day  of 
its  filing.  The  personal  representative  ought  not  to  have 
looked  alone  to  that  entry.  Imperfect  as  it  is,  it  ought  to 
have  put  him  on  the  inquiry,  and  inquiry  would  have  led  him 
to  the  knowledge  that  the  note  itself  was  filed,  and  not  a 
statement  of  it. 

When  a  statement  of  the  claim,  or  the  claim  itself,  is  filed 
in  the  office  of  the  judge  of  probate,  the  statute  contemplates 
that  the  one,  or  the  other,  must  remain  of  file.     During  the 
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whole  of  the  eighteen  months,  the  personal  representative 
has  the  right  of  examining  the  ofl&ce  of  the  judge  of  probate 
for  claims.  And  even  after  that  period  has  elapsed,  it  is  im- 
portant for  him  to  know  the  claims  which  have  been  pre- 
sented. He  cannot,  without  such  knowledge,  proceed  safely 
in  the  administration.  If,  therefore,  the  creditor,  after  filing 
the  claim  itself,  should,  within  the  eighteen  months,  withdraw 
it  from  the  files,  and  not  within  that  period  restore  it,  leav- 
ing there  no  sufficient  statement  or  memorandum  of  the 
claim,  it  would  operate  an  abandonment  of  the  presentation. 
The  commencement  of  a  suit  within  the  statutory  period,  and 
its  continued  prosecution,  operates  as  a  presentment  of  the 
claim  on  which  the  suit  is  founded. — HunUy  v.  Shuford,  11 
Ala.  203.  But  if  the  suit  is  voluntarily  abandoned,  it  will 
not  operate  a  presentment. —  Bigger  v.  Hatchings,  2  Stew.  445; 
Dilbore  v.  Moorer,  14  Ala.  426 ;  Pipkin  v.  Hewlett,  17  Ala. 
291.  The  presentment  would  deceive  and  mislead  the  per- 
sonal representative,  if  the  creditor  was  allowed  to  withdraw 
the  claim  from  the  files,  leaving  no  statement  or  memoran- 
dum, informing  the  personal  representative  of  the  fact  of 
presentment,  and  of  the  nature  and  character  of  the  claim, 
upon  which  there  could  be  reliance  and  action.  If  there  be 
a  necessity  for  the  withdrawal,  the  creditor  has  but  to  sup- 
ply its  place,  by  placing,  in  lieu  of  the  claim,  a  sufficient 
statement  of  it  on  the  files.  Though  the  note  was  filed,  if  it 
was  withdrawn  within  the  eighteen  months  by  the  creditor, 
and  not  within  that  period  restored  to  the  files,  and  no  other 
memorandum  or  statement  left,  than  the  vague,  indefinite 
entry  found  on  the  docket,  there  was  not  a  presentment 
which  would  avoid  the  bar  of  the  statute. 

There  is  a  manifest  distinction  between  grants  of  adminis- 
tration which  are  void,  ab  initio,  and  grants  which  are  void- 
able and  revocable.  In  the  first  case,  whatever  may  be  done 
under  the  grant,  is  without  validity.  In  the  other,  whatever 
is  rightfully  done  before  revocation,  is  of  the  same  validity 
as  if  the  grant  was  rightful. — 1  Williams  Ex'rs,  517,  et  seq. 
A  grant  of  administration,  as  in  case  of  intestacy,  when  the  - 
deceased  left  a  will,  which  had  not  been  admitted  to  probate, 
is  voidable,  not  void. — Jennings  v.  Moses,  38  Ala.  402.  Acts 
in  which  third  persons  have  an  interest,  done  by  the  repre- 
sentative under  a  voidable  grant,  are,  generally,  valid,  and 
bind  the  executor. — Kittredge  v.  Falum,  8  N.  H.  98  /  Bigelow 
V.  Bigeloiv,  4  Ohio,  (Hamm.)  1:^8  ;  appeal  of  Robert  Peebles 
15  Serg.  &  Rawles,  39 ;  Benson  v.  Price,  2  Nott  &  McC.  577; 
Foster  v.  Brown,  1  Bailey,  221  ;  Price  v.  Neshit,  1  Hill  Ch. 
461.  The  creditor  here,  had  no  knowledge  of  the  existence 
of  the  will ;  he  was  never  put  on  enquiry,  whether  the  de- 
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cedent  died  testate,  or  intestate.  Upon  the  records  of  the 
court  of  probate,  as  to  the  grant  of  administration,  a  court 
of  general  jurisdiction,  its  judgments  imparting  verity  and 
jurisdiction,  he  found  a  grant  of  administration.  Until  that 
grant  was  revoked,  he  could  safely  deal  with  the  administra- 
trix as  the  rightful  representative,  and  rely  upon  its  validity. 
It  was  his  right  to  make  presentment  of  his  claim  to  her,  and 
the  presentment  is  as  operative  against  the  executor  subse- 
quently taking  probate  of  the  will,  and  obtaining  letters  tes- 
tamentary, as  if  the  administration  had  been  rightful,  and  he 
was  a  succeeding  administrator  de  bonis  non.  From  the  ad- 
ministratrix the  creditor  could  rightfully  have  received  pay- 
ment, and  payment  by  her  would  have  been  an  extinguish- 
ment of  the  demand  as  to  the  estate.  Having  the  right  to 
demand  and  receive  from  her  payment,  he  had  a  correspond- 
ing right  to  make  presentment  to  her,  and  the  presentment 
saved  the  bar  of  the  staute  of  non-claim,  though  it  was  not 
renewed  to  the  executor.  The  statute  does  not  contemplate 
renewed  or  repeated  presentments,  as  often  as  there  may  be 
changes  of  the  administration. 

The  rulings  of  the  Circuit  Court  were  not  in  conformity  to 
these  views,  and  its  judgment  is  reversed,  and  the  cause 
remanded. 


Trawick's  Heirs  n.  Trawick's  Adni'rs. 

Petition  in  Probate  Court  by  Heirs  to  compel  Administrators  to 
make  Final  Settlement. 

1.  Judgment  rendered  by  judge  related  to  parties  to  suit;  effect  of. — A  judg- 
ment rendered  by  a  judge,  who  is  related  to  any  of  the  parties  to  the  suit 
within  the  fourth  degree,  is  reversible,  or  voidable,  but  is  not  void,  and  can 
not  be  set  aside,  when  collaterally  assailed. 

2.  htfants;  chancery  rule  as  to  service  of  p-ocess  on,  does  not  apply  to  probate 
courts. —  While  the  rule  in  the  courts  of  chancery  requires  personal  service  on 
infants,  or  some  one  for  them,  depending  on  the  facts  of  the  case,  the  rule  is 
otherwise  in  the  courts  of  probate,  and  a  final  settlement,  made  without  per- 
sonal service  on  the  infant  distributees,  who  were  represented  by  a  guardian 
ad  litem,  is  valid. 

3.  Probate  court  has  no  jurisdiction  to  vacate  voidable  decree  after  term  at  which 
it  was  rendered. — When  a  voidable  decree  is  rendered  by  the  probate  court,  on 
final  settlement  of  an  estate,  and  no  appeal  from  it  has  been  prosecuted,  all  its 
provisions  and  terms  become  res  adjudicala;  and,  after  the  term  at  which  it 
was  rendered,  the  probate  court  has  no  jurisdiction  whatever  to  vacate  the 
decree,  or  retry  the  question  therein  settled. 
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Appeal  from  Henry  Probate  Court. 

Heard  before  Hon.  J.  W.  Foster,  Register  in  Chancery, 
the  Probate  Judge  being  disqualified  to  try  the  case. 

On  December  26,  1878,  appellants,  who  are  the  children 
of  F.  D.  Trawick,  deceased,  presented  their  petition  to  the 
judge  of  probate  of  Henry  county,  praying  that  G.  N.  and 
M.  R.  Trawick  be  cited  to  make  a  final  settlement,  as  admin- 
istrators of  the  estate  of  said  F. /D.  Trawick.  The  petition 
alleged  that  said  administrators  made  what  purported  to  be  a 
final  settlement  of  said  estate,  on  February  10,  1859,  and 
that  on  June  10,  1870,  their  final  settlement,  and  the  decree 
rendered  thereon,  was  vacated  and  annulled  by  said  Probate 
Court,  on  petition  filed  by  the  appellants  for  that  purpose. 
The  administrators  answered  this  petition,  setting  up  the 
settlement  made  by  them  in  1859,  and  the  decree  rendered 
at  that  time.  The  petition  on  which  the  decree  of  1870  was 
rendered,  was  based  on  the  fact  that  the  Probate  Judge  be- 
fore whom  the  settlement  was  made,  and  by  whom  the  de- 
cree was  rendered,  was  related,  within  the  fourth  degree,  to 
one  of  the  administrators,  and  it  averred  that  the  proceed- 
ings and  decree  on  said  settlement  were  void.  The  record 
of  the  Probate  Court,  on  the  final  settlement,  does  not  show 
any  personal  service  of  process  on  the  infant  distributees, 
but  the  decree  recites  that  the  guardian  ad  liletn  (naming 
him)  was  notified,  and  was  present  pf^ndente  lite.  The  court 
dismissed  the  petition,  and  the  decree  is  assigned  as  error. 

J.  Wyatt  Oates,  and  L.  C.  Smith,  for  appellants. — The 
decree  rendered  by  the  Judge  of  Probate,  who  was  related 
to  the  parties,  was  void.  Ellis  v.  Sinith,  42  Ala.  349  ;  Hine 
V.  Hussey,  45  Ala.  496 ;  and  Hayes  v.  Collier,  47  Ala.  726,  are 
not  correct  expositions  of  the  law,  and  should  be  overruled. 
Indeed,  the  very  authorities  cited  in  those  cases  show 
that  judgments  or  decrees  rendered  by  judges  who  are  related 
to  the  partes,  are  void.  In  Hine  v.  Hussey,  supra,  the  judge 
who  delivered  the  opinion  says,  that  the  arguments  are 
weighty,  and  the  decisions  abundant,  to  show  that  such  de- 
crees are  void,  but  adds,  that  the  purposes  of  justice  will  be 
best  subserved  by  holding  them  to  be  voidable  ;  thus  over- 
riding, by  judicial  construction,  the  intention  of  the  legisla- 
ture. The  petition  on  which  the  decree  of  1859  was  vacated, 
gave  the  court  jurisdiction  of  its  subject  matter. — 2  Brick. 
Dig.  140,  §  137.  The  court  also  had  jurisdiction,  by  service 
of  process  on  the  administrators,  and  the  judgment,  or  de- 
cree, vacating  the  decree  of  1859  was  in  personam. — Bland  v. 
Boivie,  53  Ala.  152.  This  latter  judgment  was  properly  ren- 
dered, and  could  not  be  collaterally  assailed  by  appellees. 
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Pettus  V.  McClannahan,  52  Ala.  55.,  That  question  is  res  ad- 
judicata,  and  can  not  be  again  raised  in  this  court, — Freeman 
'on  Judg.  §§  96  and  249  ;  2  Brick.  Dig.  145,  §§  203-209.  The 
decree  of  1870  could  not  be  set  aside  at  a  term  subsequent 
to  that  at  which  it  was  rendered. —  Griffin  v.  Griffin,  40  Ala. 
296  ;  Watson  v.  HiUto,  27  Ala.  573.  This  court  will  presume 
that  the  decree  was  properly  rendered. — Morgan  v.  Morgan, 
35  Ala.  303.  The  case  being  within  the  jurisdiction  of  the 
court,  all  reasonable  intendments  will  be  made  to  support  the 
decree. — 1  Brick.  Dig.  156,  §  406.  The  record  does  not 
show  that  any  service  of  the  petition  for  final  settlement  was 
made  on  the  infants,  and  the  court  appointed  a  guardian  ad 
litem,  before  it  had  jurisdiction  of  their  persons.  This 
service  will  not  support  a  decree  divesting  infants  of  title. 
Atkinson  v.  Mcintosh,  63  Ala.  241. 

W.  C.  Oates,  J.  G.  Cowan,  J.  A.  Coebitt,  and  J.  A.  Clen- 
DENNIN,  for  appellees. — The  proceedings  for  final  settlement, 
and  the  decree  rendered  thereon,  in  February,  1870,  were,  at 
most,  only  voidable. — Nine  v.  Hussey,  adrur,  45  Ala.  496 ; 
Hayes  et  al.  v.  Collier,  47  Ala.  726.  At  common  law  a  decree 
rendered  by  a  judge,  who  was  disqualified  to  try  the  cause, 
did  not  render  his  judgment  void. — Dennis  v.  Grand  Junction 
Canal  Co.,  16  Eug.  L.  and  Eq.  E.  63;  Heydenfeldt  v.  Toivns 
et  al.,  27  Ala.  423.  The  statute  of  our  State,  or  this  State, 
must  be  construed  in  view  of  the  common  law,  and  is  merely 
declarations  of  the  common  law.  The  decree  of  1859  being 
only  voidable,  that  of  1870,  vacating  it,  was  a  nullity. —  Voor- 
hees  V.  U.  S.  Bank,  10  Peters,  449. 

STONE,  J. — It  is  settled  in  this  State,  that  a  judgment 
rendered  by  a  judge,  who  is  related  to  any  of  the  parties  in 
interest,  within  the  fourth  degree,  is  not,  for  that  reason, 
void. — Hine  v.  Hussey,  45  Ala.  496  ;  Hayes  v.  Collier,  47  Ala. 
726.  Referring  to  these  two  decisions,  Brickell,  C.  J.,  in 
Ploioman  v.  Henderson,  59  Ala.  559,  said  :  "  If  we  had  doubts, 
even  grave,  of  the  correctness  of  these  decisions,  we  could 
not  be  justified  in  departing  from  them."  Such  decision,  by 
a  judge  thus  related,  is  reversible,  or  voidable  ;  but  can  not 
be  set  aside  on  collateral  assault. — Freeman  on  Judgments, 
section  145 ;  Heydenfeldt  v.  Towns,  27  Ala.  423. 

It  is  objected,  in  argument,  that  when  the  settlement  was 
made,  in  1859,  no  personal  service  was  perfected  on  the  in- 
fant distributees.  The  rule  in  chancery  requires  personal 
service  on  the  infant,  or  some  one  else  for  him,  depending 
on  the  facts  of  the  case. — Rule  23,  Chancery  Practice; 
Mcintosh  V.  Chambers,  63  Ala.  241.     The  rule  in  the  Probate 
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Court  is  different. — Stabler  v.  Cook,  57  Ala.  22  ^  Hutton  u. 
WilUam.%  60  Ala.  107. 

The  decree  of  the  Probate  Court,  on  final  settlement,  in 
1859,  being  only  irregular,  and  not  void,  and  no  appeal  from 
it  being  prosecuted,  all  its  provisions  and  terms  become  res 
adjudicata  ;  and,  after  the  terra  at  which  it  was  rendered,  the 
Piobate  Court  had  no  jurisdiction  whatever  to  vacate  the 
decree,  or  retry  the  questions  therein  settled.- — Cunningham 
V.  Thomas,  59  Ala.  158  ;  Hutton  v.  Williams,  supra.  If  timely 
applicatioD  had  been  made,  it  is  probable  a  writ  of  prohibi- 
tion would  have  lain  to  restrain  the  action  of  the  Probate 
Judcje,  as  beiug  without  his  jurisdiction. — Ex  parte  Carswell, 
60  Ala.  378. 

The  rulings  of  the  Register,  acting  for  the  Judge  of  Pro- 
bate, who  was  incompetent,  are  strictly  in  accordance  witb 
these  views. 

Affirmed.. 


Ware  et  al.  v.  Cnrry. 

Bill  in  Equity  to  Enforce  Vendor'' s  Lien  on  Land. 

1.  Misjoinder  of  defendants  to  bill;  for  whom  available. — One  who  is  improp- 
erly joined  as  a  defendant  to  a  bill  in  equity,  may  take  advantage  of  the  mis- 
joinder, but  if  he  fails  to  appear  a^nd  object,  a  demurrer  on  that  ground,  by 
bis  co-defendants,  will  not  be  sustained. 

8,  Multifarious  ;  lohat  averments  do  not  render  hill  multifarious. — Id  determin- 
ing whether  or  not  a  bill  is  multifarious,  its  object,  averments,  and  prayer, 
must  all  be  considered  ;  and  if  it  has  a  single  object,  to  which  alone  the 
prayer  is  directed,  it  is  not  rendered  multifarious  by  averments  that  are  im- 
pertinent, or  which  merely  seek  to  negative  an  anticipated  defense. 

3.  Contract;  test  of  right  to  enforce  when  impeached  as  illerial. — When  the 
plaintiff  requires  the  aid  of  an  illegal  transaction  to  support  his  contract,, 
which  is  impeached  as  illegal,  it  is  incapable  of  enforcement,  but  if  he  have 
rights  originating  in  a  transaction  not  offensive  to  law,  and  h  right  of  recovery 
independent  of  an  illegal  transaction,  although  he  may  have  participated  in  it, 
such  trBUsaction  can  not  be  employed  to  defeat  his  suit. 

4.  Contract ;  this  test  of  right  to  enforce  applied  in  this  case. — A  vendor  of 
lands  who  retained  the  legal  title,  but  who  afterwards  voluntarily  executed  a 
deed  to  his  vendee,  to  enable  the  latter  to  consummate  a  contract  for  the  man- 
ufactnre  of  iron  for  the  Confederate  States,  during  the  war,  has  a  right,  spring- 
ing out  of  the  original  contract  of  sale,  to  enforce  his  lien  on  the  lands  for  the 
purchase-money. 

5.  Statutes  of  limitation  ;  their  operation  and  effect. — Statutes  of  limitation  do 
not  annul  contracts,  or  extinguish  debts,  they  only  bar  such  remedies  as  are 
specified  in  them  ;  and  where  there  are  several  remedies,  to  which  a  person 
seeking  to  enforce  a  contract,  or  collect  a  debt,  may  resort,  the  statute  may  bar 
one  remedy,  without  affecting  the  right  to  resort  to  another. 

6.  Liens;  operation  of  statutes  of  limit  Uion  on. — All  liens  for  the  payment  of 
debts  are  in  the  nature  of  collateral  securities,  and  may  be  given  without  affect- 
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ing  the  right  of  the  debtor  to  rely  on  the  statutes  of  Irruitation,  ns  a  bar  to 
au  action  iu  which  a  personal  judgment  would  be  rendered  against  him,  on  the 
debt,  operating  on  all  his  property. 

7.  ISame  ;  same. — The  corresponding  principle,  that  liens  are  preserved, 
although  the  remedy  on  the  debt  may  be  barred  by  the  statute  of  limitations, 
prevails  both  in  courts  of  law,  and  ia  courts  of  equity. 

8.  Vendor's  lien  ;  may  be  enforced,  although  remedy  on  piir  chase -money,  note 
barred. — A  vendor  of  laud,  whether  he  retains  or  has  parted  with  the  legal  title, 
may  enforce  liis  equitable  lien  for  the  unpaid  purchase-money,  although  an 
action  on  the  note  or  debt  is  barred  by  the  statutes  of  limitation. 

9.  Saine:  how  far  vendee  is  protected  on  bill  to  enforce. — When  the  vendee,  in 
good  laith,  and  without  notice  of  the  vendor's  lien,  has  entered  into  possession 
of  the  land,  and  made  valuable  improvements  thereon,  he  will  be  allowed  com- 
pensation for  them,  and  for  partial  payments  made  before  notice,  and  the  laud 
will  be  charged  with  the  lien  tor  the  balance  of  the  purchase-money,  after 
deducting  such  payments,  and  the  value  of  such  improvements. 

10.  Same  ;  this  rule  applied  to  facts  of  this  case. — A  corporation,  having  pur- 
chased land  iu  good  faith,  and  entered  into  possession,  without  notice  of  the 
vendor's  lien  for  unpaid  purchase-money,  and  having  agreed  to  pay  for  it  in 
the  shares  of  its  capital  stock,  will  be  allowed  compensation  for  valuable  im- 
provements, although  it  has  not  delivered  the  stock  nor  received  a  deed,  but 
will  be  compelled  to  answer  to  the  vendor,  for  so  much  of  the  stock  as  will 
correspond  to  the  extent  of  his  lien  on  the  land. 

Appeal  from  Talladega  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

This  was  a  bill  in  equity,  filed  on  the  15th  of  September, 
1878,  by  Jas.  A.  Curry,  against  Horace  Ware,  Samuel  Cla- 
baugh,  the  Alabama  Iron  Company,  and  S.  J.  Glidden.  The 
bill  states,  that  on  the  13th  of  September,  1862,  James  A. 
Curry  and  Samuel  Clabaugb  formed  a  partnership  for  the 
purpose  of  manufacturing  iron  ;  that  they  purchased  a  large 
body  of  lands  which  are  described  in  the  bill,  and  erected 
such  buildings,  and  put  up  such  machinery  thereon,  as  was 
necessary  for  the  manufacture  of  iron  ;  that  the  land  con- 
tained large  quantities  of  iron  ore,  and  that  "pig  iron"  was  in 
great  demand  ;  that  it  was  necessary  to  employ  many  labor- 
ers in  the  work,  and  to  buy  tools,  and  mules,  and  oxen,  to 
carry  on  the  business;  that^on  the  11th  of  October,  1863, 
complainant,  Curry,  entered  into  a  contract,  by  which  he  sold 
to  Clabaugh  his  half  interest  in  the  iron  works,  and  the  prop- 
erty described  in  the  bill,  for  $100,000,  fifty  thousand  dollars 
to  be  paid  before  the  completion  of  the  contract,  and  fifty 
thousand  dollars  to  be  paid  in  four  equal  installments,  of 
$12,500  each  ;  that  the  assets  of  the  firm  should  be  equally 
divided,  and  the  debts  paid  jointly  ;  that  Clabaugh  executed 
his  notes,  one  for  $50,000  then  due,  and  four  others  for  $12,- 
500  each,  due  on  the  first  day  of  April,  July,  and  October, 
1864,  and  on  the  first  day  of  January,  1865  ;  that  the  note 
for  $50,000  was  taken  up  about  the  18th  of  December,  1863, 
and  another  one  given  in  lieu  of  it,  on  that  day,  for  $50,000  ; 
that  on  this  note,  Clabaugh  had  paid  complainant  two  mules, 
at  the  agreed  price  of  one  thousand  dollars  each,  which  was 
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credited  thereon  December  7,  1864,  and  that  this  was  all 
Clabaugh  had  ever  paid  complainant  on  said  purchase-money 
notes.  In  February,  1864,  Clabaugh  stated  to  complainant 
that  it  was  necessary  for  him  to  have  a  title  to  the  land,  to 
raise  money  to  carry  on  the  business,  and  to  pay  the  pur- 
chase-money ;  that  he  hoped  to  make  a  contract  witli  the 
Confederate  government  for  irou,  on  which  he  would  obtain 
a  large  advance,  if  he  could  make  a  satisfactory  showing  as 
to  his  title  to  the  property,  and  thereby  be  enabled  to  pay 
his  note  for  $50,000,  or  a  large  part  of  it ;  that  thereupon, 
complainant,  on  Feb.  12th,  1864,  executed  a  warranty  deed 
to  Clabaugh,  conveying  his  half  interest  in  said  lands  in  con- 
sideration of  one  dollar  ;  that  the  true  consideration  of  this 
deed  was  the  $100,000  to  be  paid  as  above  stated';  that  the 
hope  that  Clabaugh  could  raise  money  by  its  execution  was 
merely  an  inducement  to  its  execution  ;  that  complainant 
retained  his  purchase-money  notes,  and  Clabaugh  retained 
the  contract  of  Oct.  11th,  1863,  which  was  signed  in  duplicate; 
that  Clabaugh  made  no  contract  with  the  Confederate  gov- 
ernment, or  any  of  its  agents,  and  that  if  he  endeavored  to 
make  such  a  contract  complainant  knew  nothing  of  it,  and 
was  in  no  way  a.  party  to  it,  and  that  Clabaugh  never  paid 
complainant  any  Confederate  money  on  account  of  said  pur- 
chase ;  that  if  Clabaugh  had  made  any  efforts  to  obtain  a 
contract  to  manufacture  iron  for  the  Confederate  States,  or 
had  seen  any  agent  of  that  government,  with  that  view,  at 
the  time  said  deed  was  executed,  he  had  carefully  concealed 
the  fact  from  the  complainant ;  that  Clabaugh  had  exclusive 
possession  of  the  iron  works  from  Oct.  11th,  1863,  to  April, 
1865,  "when  everything  combustible,  which  could  be  found 
about  the  works,  was  burned  down  by  the  Federal  troops, 
under  the  command  of  General  Croxton  ;"  that  on  Jan.  28» 
1865,  complainant  demanded  of  Clabaugh  a  rescission  of  the 
contract  of  Oct.  11,  1863,  because  the  latter  had  never  com- 
plied with  its  terms  by  the  payment  of  even  the  first  note  of 
$50,000,  and  Clabaugh  gave  the  complainant  a  written 
acknowledgment  that  he  had  never  complied  with  the  con- 
tract, and  had  not  paid  the  first  note,  and  stated  in  the 
acknowledgment  that  the  deed  was  executed  to  enable  him 
to  raise  money  by  completing  a  contract  with  the  Confed- 
erate government ;  that  complainant,  with  the  exception  of  a 
very  small  amount,  furnished  the  money  to  buy  all  the  land 
and  personal  property  mentioned  in  the  bill ;  that  complain- 
ant had  paid  about  $6,946  of  the  debts  of  Clabaugh  and 
Curry,  under  the  terms  of  the  contract  of  Oct.  11th,  1863,  but 
that  said  Clabaugh  had  not  paid  any  of  the  debts   of  said 
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as  is  hereafter  shown  ;  that  complainant  had  never  received 
any  of  the  assets  of  said  firm ;  that  he  would  have  received 
payment  of  said  notes  in  Confederate  treapury-notes,  which 
was  the  only  currency  in  circulation  when  the  contract  was 
made,  and  when  the  last  note  became  due  ;  that  Clabaugh 
entered  into  an  arrangement  with  one  Richey,  by  which  they 
were  to  take  possession  of  the  steam  engine  at  the  jvorks,  the 
only  available  thing  left  after  the  burning  by  Gen.  Croxton, 
and  put  up  a  saw  mill  for  the  purpose  of  sawing  the  pine 
timber  on  the  lands,  and  shipping  it ;  that  complainant  heard 
of  this  in  January,  1866,  and  forbade  Clabaugh  to  cut  and  saw 
the  timber,  and  the  latter  then  called  on  him  to  know  how 
much  lumber  he  would  take  for  his  interest  in  the  lands,  to 
which  complainant  replied,  "that  he  would  take  six  hundred 
thousand  feet,  if  delivered  promptly."  Clabaugh  refused  to 
give  this  amount,  but  some  time  afterwards  Eichey  proposed 
to  give  complaioant  his  (Eichey's)  obligation  for  60(5,000  feet 
of  lumber,  to  be  delivered  within  a  specified  time,  for  the 
purchase-money  notes  made  by  Clabaugh.  Complainant 
made  no  contract  with  Eichey  to  this  effect,  but,  on  the  lat- 
ter's  stating  that  he  had  a  contract  with  Clabaugh  to  run  the 
mill  for  twelve  months,  provided  complainant  would  allow 
him  to  do  so,  and  that  if  he  failed  to  give  security  on  the 
obligation  to  deliver  the  lumber  on  his  purchase  of  Cla- 
baugh's  notes,  he  would  ship  lumber  on  Clabaugh's  account 
as  fast  as  he  could,  complainant  consented  that  Eichey  might 
run  the  mill  under  his  contract  with  Clabaugh,  but  Eichey 
did  not  send  him  any  written  obligation,  as  he  had  proposed, 
but  he  did  ship  lumber  to  complainant,  and  the  latter  applied 
it  to  the  payment  of  Clabaugh's  part  of  the  debts  of  the  firm 
of  Clabaugh  &  Curry.  Complainant  also  advanced  money  to 
Eichey  to  buy  food  for  his  laborers,  and  materials  with 
which  to  run  the  mill,  so  that  after  deducting  this  amount 
from  the  value  of  the  lumber  shipped  by  him,  Eichey  still 
owed  the  complainant  a  large  sum  of  money.  Clabaugh 
afterwards  demanded  of  complainant  his  notes,  claiming  that 
they  had  been  paid  by  the  delivery  of  the  lumber  shipped  by 
Eichey.  In  1867,  Clabaugh  being  still  in  possession  of  the 
property  and  engaged  in  cutting  and  sawing  the  timber, 
retaining  the  deed  of  February,  1864,  claimed  the  purchase- 
money  notes,  aud  complainant  delivered  them  to  him,  as  he 
stated  to  Clabaugh  at  the  time,  not  because  they  had  been 
paid,  but  because,  as  complainant  thought,  the  sale  had 
been  rescinded  by  the  acknowledgment  given  him  by  Cla- 
baugh that  the  terms  of  the  contract  had  not  been  complied 
with.  The  bill  then  states  that  Horace  Ware,  a  brother-in- 
law  of  Clabaugh,  held  the  latter's  note  for  $8,414.12,  which 
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was  dated  July  1,  1862,  and  due  one  day  after  date  ;  that  on 
December  13,  1869,  Clabaugh  and  Ware  entered  into  a  con- 
tract by  which  the  former  sold  to  Ware,  "his  entire  lime,  or 
mill  property,  being  410  acres  of  land,  <fec.,  and  when  satis- 
factory titles  are  made,  said  Ware  is  to  give  up  to  said  Cla- 
baugh, notes  on  him  to  the  amount  of  $15,000  and  pay  him 
$8,000  caaJi  ;"  that,  under  this  contract,  Ware  was  to  have 
the  mill,  free  of  rent,  until  December,  1869.  The  bill  avers 
that  Ware  had  full  notice  that  the  purchase-money  of  the 
land  was  unpaid,  and  that  Clabaugh  was  insolvent,  though, 
in  truth,  the  amount  of  his  indebtedness  to  Ware  was  not 
very  great ;  that  complainant  had  informed  Ware,  in  1869, 
that  the  purchase-money  was  unpaid ;  that  both  Ware  and 
Clabaugh  knew  of  the  existence  of  liens  on  the  property,  and 
it  was  agreed  between  them,  that  Ware  should  use  so  much 
of  the  cash  payment  of  $8,000  as  would  be  necessary  to  buy 
up  these  incumbrances,  and  this  Ware  did,  but  complainant 
was  not  informed  of  this  secret  understanding  until  July, 
1878  ;  that  Ware  held  five  notes  which  were  all  made  by  Cla- 
baugh during  the  war,  and  were,  with  one  exception,  payable 
then.  One  of  these  notes  shows  that  it  was  given  for  sugar 
at  $4  per  pound,  another  for  scrap  iron  at  50  cents  per  pound, 
and  another  for  "20  kettles  at  $1,412.75 ;"  that  all  of  this 
indebtedness , was  of  this  character  ;  that  Ware  paid  off  with 
the  $8,000  cash  payment,  certain  judgments  and  incum- 
brances which  are  set  out  and  described  in  the  bill  ;  that 
complainant's  interest  in  the  realty  sold  by  him  to  Clabaugh 
was  worth  about  $95,000,  and  his  interest  in  the  personal 
property,  was  worth  about  $5,000.  The  bill  then  shows  that 
about  the  2nd  day  of  November,  1872,  Horace  Ware  entered 
into  a  contract,  in  writing,  with  the  Alabama  Iron  Company, 
a  domestic  corporation,  which  was  signed  by  Horace  Ware, 
and  S.  J.  Glidden,  for  himself,  and  said  corporation,  by  which 
said  Ware  bound  himself,  in  consideration  of  $20,000  of  the 
paid  up  capital  stock  in  said  iron  company,  to  convey  to  said 
company  by  warranty  deed  the  lands  described  in  the  bill. 
The  capital  stock  of  the  company  was  fixed  at  $80,000,  and 
it  went  into  possession  of  the  lands  immediately  after  the 
contract  was  made  with  Ware,  and  erected  a  blast  furnace 
for  the  manufacture  of  iron,  and  has  made  valuable  improve- 
ments thereon ;  that  Ware  has  never  conveyed  the  lands  to 
the  company,  nor  has  the  company  issued  to  Ware  the  cer- 
tificates of  its  capital  stock.  The  bill  disclaims  any  intention 
of  interfering  with  any  right  of  the  iron  company,  and  avers 
that  Ware  had  studiously  concealed  all  these  facts  from  its 
president,  Glidden  ;  that,  under  the  agreement  between  Ware 

and  the  iron   company,  the  lands  are  represented   by  the 
Voij.  ucvn. 
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shares  of  stock,  and  Ware  is  still  the  owner  of  the  lands,  and 
so  far  as  their  liability  for  the  unpaid  purchase-money  is 
concerned,  the  land  and  said  stock  are  one  and  the  same  ; 
that  complainant  has  notified  said  company,  through  its  pres- 
ident, Glidden,  of  his  lien  for  the  purchase-money,  and 
demanded  that  the  stock  should  not  be  issued  to  Ware.  The 
bill  makes  Clabaugh,  Ware,  the  Alabama  Iron  Company,  and 
Glidden,  parties  defendant,  and  prays  "that  a  lien  may  be 
declared  on  the  lands  in  favor  of  complainant  to  the  extent 
of  the  value  of  his  half  interest  in  the  lands  and  permanent 
improvements  thereon,  and  the  fixtures  appertaining  thereto, 
and  on  a  half  interest  in  said  twenty  thousand  dolLars  of 
paid-up  stock." 

Clabaugh  and  Ware  appeared  and  demurred  to  the  bill, 
on  the  grouuds  stated  in  the  opinion  of  the  court,  but  Glid- 
den did  not  appear,  or  put  in  any  demurrer.  The  Chancel- 
lor rendered  a  decree  overruling  the  demurrer,  and  this 
decree  is  assigned  as  error. 

John  T.  Heflin,  for  appellants. — The  trust  that  is  implied 
in  equity,  in  favor  of  the  vendor  of  lands  after  he  has  con- 
veyed the  legal  title,  is  impressed  by  law  with  qualities 
essentially  different  from  those  of  the  direct  trust  in  favor  of 
the  vendor,  when  he  retains  the  legal  title  as  a  security  for 
the  purchase-money.  The  implied  trust  does  not  attach  to 
the  title,  which  is  in  the  vendee,  nor  to  the  debt ;  it  does  not 
exist  as  a  right  until  established  by  decree,  and  then  only  as 
an  incident  of  the  debt.  The  incidents  of  a  debt  can  not,  in 
equity,  survive  it  and  be  invoked  as  a  remedy  to  enforce  its 
payment.  This  position  is  sustained  in  1  Leading  Cas.  in  Eq. 
(White  &  Tudor's  notes),  Part  1,  483  et  seq.  See,  also,  Trot- 
ter V.  Frioin,  27  Miss.  772  ;  in  Chapman  v.  Lee,  64  Ala.  483  ; 
Bizzellv.  Nix,  60  Ala.  281  ;  Flinn  v.  Barber,  61  Ala.  530,  and 
Haddock  v.  Malione,  44  Ala,  90  ;  the  difference  in  the  rights 
and  remedies  of  the  vendor  before  and  after  the  conveyance 
of  the  legal  title  is  not  considered.  An  examination  of  the 
authorities"  cited  in  the  case  of  Chapman  v.  Lee,  supra,  will 
show  that  they  are  not  in  conflict  with  the  position  here 
assumed  by  appellants.  In  none  of  them  was  the  question 
raised  as  to  the  right  of  the  vendor  to  enforce  his  lien,  after 
conveyance  of  the  legal  title.  The  opinion  in  Highioioer  v. 
Rigshy,  56  Ala.  126,  clearly  recognizes  the  difference  in  the 
rights  and  remedies  of  the  vendor,  in  the  two  classes  of 
cases.  This  decision  is  in  conflict  with  Haddock  v.  Blahone, 
Bizzell  V.  Nix,  Flinn  v.  Barber,  and  Chapman  v.  Lee,  supra,  but 
is  in  harmony  with  Driver  v.  Hudspeth,  16  Ala.  348  ;  Bel/e  v. 
Jiel/e,  84  Ala.  500 ;  Shorter  v.  Frazer,  MSS. ;    Bankhead   v. 
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Oiven,  60  Ala.  464.  The  difference  between  the  two  classes 
of  cases  is  determined  by  the  well  defined  distinction  between 
executed  and  executory  contracts.  The  lien  of  the  vendor 
to  enforce  the  payment  of  the  purchase-money,  after  the 
conveyance  of  the  legal  title,  is  barred  by  the  same  statute 
of  limitations  that  bars  the  remedy  at  law  for  the  collection 
of  the  debt.  It  was  so  held  in  Linthicum  v.  Tapscott,  28  Ark. 
267 ;  Robertson  v.  Wood,  15  Tex.  1 ;  27  Miss.  772 ;  32  Miss. 
235  ;  48  Tex.  634  ;  7  Yerg.  9  ;  Harris  v.  Mills,  21  111.  44  ;  52 
111.  53  ;  61  111.  260 ;  lb.  270  ;  96  111.  450.  The  defense  that  a 
claim  is  stale  is  allowed  when  there  is  a  want  of  reasonable 
diligence  on  the  part  of  the  complainant,  in  the  commence- 
ment of  the  suit,  or  in  pressing  his  claims.  The  averments 
of  the  bill,  in  this  case,  show  that  the  claim  set  up  by  the 
appellee  was  stale. 

Geo.  S.  Walden,  on  the  same  side. — In  1867,  Clabaugh 
openly  repudiated  the  trust  and  any  holding  which  could  be 
considered  subordinate  to  the  claim  asserted  by  the  appellee. 
The  statute  of  limitations  began  to  run  against  the  vendor's 
lien  as  soon  as  this  was  done,  and  had  effected  a  bar  when 
the  bill  was  filed. — Relfe  v.  Relfe,  34  Ala.  500  ;  Bizzell  v.  Nix, 
60  Ala.  281 ;  Boyd  v.  'Beck,  29  Ala.  716 ;  Byrd  v.  McDaniel, 
33  Ala.  27 ;  Shorter  v.  Frazer,  MISS.  Appellee  is  barred  of 
relief  by  the  unlawful  intent  with  which  the  conveyance  of 
Feb.  12,  1864,  was  made.—  Ware  v.  Jones,  61  Ala.  288.  Ap- 
pellee is  estopped  from  asserting  a  lien  on  the  land  by  the 
admissions  in  his  bill,  and  the  rules  of  laW  applicable  to  the 
vendor's  lien,  do  not  afford  him  any  remedy  against  the  stock 
of  the  Alabama  Iron  Company,  to  be  issued  to  Ware,  nor  is 
he  aided  by  the  delay  in  issuing  the  stock,  the  certificate 
being  only  evidence  of  title. — Bishop  v.  Snell,  37  Ala.  90. 

BowDON  &  Knox,  for  the  Alabama  Iron  Co.  and  S.  J.  Glid- 
den. — The  bill  shows  that  Clabaugh,  and  those  claiming 
under  him,  have  had  adverse  possession  of  the  land  for  more 
than  ten  years,  and  the  lien  asserted  by  appellee  is  barred 
by  that  statute.  The  contract  between  Clabaugh  and  Curry 
was  tainted  with  illegality,  and  complainant  can  not  enforce 
the  vendor's  lien.  The  real  purpose  of  the  bill  was  to  estab- 
lish a  lien  on  personal  property,  i.  e.  the  shares  of  the  capital 
stock  in  the  Alabama  Iron  Company  to  be  issued  to  Ware. 
This  a  court  of  equity  can  not  do. 

Parsons  &,  Parsons,  with  whom  was  Taul  Bradford,  for 
appellee. — As  Glidden  was  personally  bound  on  the  contract 
with  Ware  there  was  no  misjoinder. — McMaken  v.  McMaken, 

Vol,.  Lxvn. 
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18  Ala.  576 ;  Woodward  v.  Wood,  19  Ala.  216.  The  bill  is 
not  multifarious,  for  it  does  not  seek  an  account  of  the  part- 
nership transactions  of  Clabaugh  and  Curry.  The  averments 
on  that  subject  were  intended  to  show  that  the  purchase- 
money  had  not  been  paid,  by  the  shipments  of  lumber  by 
Richey.  Curry  was  not  aware  when  he  sold  the  property  to 
Clabaugh  that  the  latter  had  been  negotiating  a  contract 
to  manufacture  iron  for  use  by  the  Confederate  States  in  the 
prosecution  of  the  war  against  the  United  States,  and  what 
was  said  some  months  afterwards  can  have  no  influence  on 
the  case ;  at  most,  it  was  only  an  unrealized  hope,  an  unexe- 
cuted intention,  which  human  laws  do  not  and  can  not  regu- 
late. While  the  wrong  exists  only  in  thought,  there  exists  a 
locus  penitenfice. — Smith  v.  Broivley,  2  Doug.  696  ;  Thomas  v. 
City  of  liichmond,  12  Wall.  355  ;  Hananer  v.  Doane,  lb.  349. 
Intention  can  not  by  retroaction  avoid  a  lawful  contract, 
which  was  made  months  before  that  intention  was  expressed. 
The  vendor's  intention  that  an  article  should  be  used  in  aid 
of  the  war,  must  always  be  connected  with  its  actual  use  for 
that  purpose,  in  order  to  render  the  contract  illegal. —  ffare 
V.  Jones,  61  Ala.  288 ;  3Iilner  v.  Patton,  49  Ala.  424 ;  Oxford 
Iron  Co.  V.  Quinchett,  44  Ala.  48 ;  Thedford.  v.  McGlintoch,  47 
Ala.  64  ;  Lockart  v.  Horn,  11  Wall.  580.  The  statute  of  limi- 
tations of  ten  years  does  not  apply  to  bar  the  equity  of  the 
appellee  to  enforce  the  vendor's  lien.  The  presumption  of 
payment  does  not  arise  until  twenty  years  have  elapsed  from 
the  date  of  the  conveyance,  or  sale.  The  equity  of  the  bill  is 
fully  sustained  by  Driver  v.  Hudspeth,  16  Ala.  343  ;  Relfe  v. 
Belfe,  34  Ala.  500 ;  Mahone  v.  Haddock,  44  Ala.  90  ;  Bizzell  v. 
Nix,  60  Ala.  281  ;  Flinn  v.  Barber,  61  Ala.  530  ;  Hightmver  v. 
Bigsby,  56  Ala.  126  ;  Story  Eq.  Jur.  1219.  Horace  Ware  was 
not  a  bona  fide  purchaser,  for  he  had  not  paid  the  purchase- 
money  of  the  land  before  he  had  notice  of  the  vendor's  lien. 
Wells  V.  Morroiv,  28  Ala.  128  ;  3Ioore  v.  Clay,  7  Ala.  747.  Nor 
was  the  Alabama  Iron  Company  a  bona  fide  purchaser  with- 
out notice.  It  has  not  paid  any  part  of  the  purchase-money, 
and  had  full  notice  of  appellee's  claim. —  Wells  v.  Morroio,  28 
Ala,  128.  The  equity  of  the  special  prayer  in  the  bill,  to 
have  the  shares  of  the  stock  subjected  to  the  payment  of  the 
purchase-money,  was  unanimously  recognized  in  Duffey  v. 
Frenaye,  5  S.  &  P.  Ml.— Moore  v.  Clay,  7  Ala.  742  ;  Beese  v. 
Kirk,  29  Ala.  410  ;  Frost  v.  Beekman,  1  John.  Chan.  288  ; 
1  Story's  Eq.  Jur.  27-8. 

BRICKELL,  C.  J.— The  original  bill  is  filed  by  the  ap- 
pellee to  enforce  a  lien  on  hinds  for  the  payment  of  the  pur- 
chase-money.     There    are    numerous   causes   of  demurrer 
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assigned,  but  they  are  reducible  really  to  five,  which  may  be 
stated  as  follows,  viz  : 

1.  That  Glidden  is  without  interest  in  the  subject-matter 
of  the  suit,  and  is,  therefore,  improperly  joined  as  a  de- 
fendant. 

2.  That  the  bill  is  multifarious,  seeking  an  account  and 
settlement  of  the  partnership  which  had  existed  between  the 
complainant,  Curry,  and  the  respondent,  Clabaugb,  and  the 
enforcement  of  a  lien  on  the  lands  for  the  payment  of  the  in- 
dividual notes  given  by  Clabaugh  to  Curry  for  the  purchase- 
money  thereof. 

3.  That  it  is  shown  by  the  bill  that  the  contract  between 
Curry  and  Clabaugh,  by  which  the  former  conveyed  the 
lands  to  the  latter,  was  illegal  and  void. 

4.  That  the  remedy  to  enforce  the  lien  for  the  purchase- 
money  of  the  lands  is  barred,  because  an  action  at  law  for  the 
recovery  of  the  purchase-money,  as  well  as  an  action  of 
ejectment  for  the  recovery  of  the  lands,  is  barred. 

5.  That  the  bill  does  not  seek  to  subject  the  lands  to  the 
payment  of  the  purchase-money,  but  the  shares  of  the  capi- 
tal stock  of  the  Alabama  Iron  Company,  which  the  company 
had  contracted  to  give  Ware  in  the  purchase  of  the  lands. 

We  shall  notice  the  causes  of  demurrer,  in  the  order  in 
which  they  have  been  stated. 

1.  It  is  unnecessary  to  consider  whether  Glidden  is  not 
so  connected  with  the  contract  between  Ware  and  the  Ala- 
bama Iron  Company,  for  the  purchase-money  of  the  lands, 
that  he  stands  in  something  more  than  the  relation  of  a 
mere  agent,  contracting  for  a  disclosed  principal,  and  would 
be  consequently  a  proper,  if  not  a  necessary  party  to  the 
bill.  For,  if  he  stands  in  the  relation  of  a  mere  agent,  who, 
within  the  scope  of  his  authority,  has  contracted  for,  and 
has  so  contracted  as  to  bind  the  principal,  and  is  improperly 
joined  as  a  defendant,  the  misjoinder  is  matter  available  to 
himself  only  for  his  dismissal  from  the  suit,  and  is  not  matter 
of  concern  to  his  co-defendants,  who  can  sustain  no  injury 
from  it.  No  rule  of  equity  pleading  and  practice  is  better 
settled,  than  that  misjoinder  of  defendants,  is  an  objection 
available  only  to  the  defendant  improperly  joined. — 1  Brick. 
Dig.  753,  §  1689.  Glidden  not  having  appeared  or  demurred, 
there  is  no  merit  in  the  demurrer  of  the  appellants,  his  co- 
defendants,  resting  upon  this  ground. 

2.  The  demurrer  for  multifariousness  is  founded  in  a  mis- 
conception of  the  objects,  averments,  and  prayer  of  the  bill. 
These  are  all  to  be  considered  in  determining  whether  a  bill 
is  multifarious. — Carpenter  v.  Hall,  18  Ala.  493.  The  bill  has 
a  single  object,  and  to  that  alone  is  its  prayer  directed.    The 
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object  is  the  enforcement  of  the  lien  on  the  lands  for  the 
purchase-money  unpaid.  The  averments  in  reference  to  the 
partnership  and  the  partnership  transactions,  were  intro- 
duced, doubtless,  for  no  other  purpose  than  to  show  the  rela- 
tions existing  between  the  complainant  and  Clabaugh,  and  to 
negative  the  anticipated  defense,  that  payments  on  the  pur- 
chase-money had  been  made  by  the  shipments  of  lumber 
Richey  made  to  Curry.  Be  this  as  it  may,  the  prayer  of  the 
bill  is  only  for  the  enforcement  of  the  lien  claimed  on  the 
lands,  and  these  averments  in  reference  to  the  partnership 
may  be  impertinent,  but  they  do  not  render  the  bill  multi- 
farious. 

3.  Nor  is  there  any  merit  in  the  objection,  that  the  agree- 
ment under  which  Curry  made  the  conveyance  of  the  legal 
estate  in  the  lands  to  Clabaugh,  was  illegal.  The  deed  was 
made  to  enable  Clabaugh  to  enter  into  an  arrangement  with 
the  agents  of  the  government  of  the  Confederate  States  for 
the  manufacture  of  iron,  the  parties  expecting  that  thereby 
Clabaugh  would  be  enabled  to  realize  funds  to  pay  the  pur- 
chase-money. That  arrangement  was  never  perfected,  and  if 
it  had  been,  it  would  not  have  affected  the  liability  of  Cla- 
baugh to  pay  the  purchase-money,  nor  lessened  Curry's  rights 
or  remedies  to  enforce  its  payment.  It  is  not  from  the  agree- 
ment, purely  voluntary  on  the  part  of  Curry,  by  which  the 
deed  was  executed,  that  Clabaugh  became  liable  to  pay  the 
purchase-money,  or  that  Curry  became  entitled  to  receive 
and  demand  it.  The  liability,  and  the  right  sprung  from  the 
contract  of  sale  made  sometime  prior  to  the  execution  of  the 
deed,  and  not  from  the  subsequent  agreement  when  the  deed 
was  executed,  Curry  claims,  and  can  derive  no  aid  from  this 
subsequent  agreement  in  enforcing  the  lien  a  court  of  equity 
raises  for  the  payment  of  the  purchase-money.  The  test  by 
which  to  ascertain  whether  a  contract  impeached  as  illegal,  is 
capable  of  enforcement,  is  whether  the  plaintiff  requires  the 
aid  of  an  illegal  transaction  to  support  his  case.  If  he  does 
not — if  he  has  rights  originating  in  a  transaction,  not  offen- 
sive to  law,  and  has  a  right  of  recovery  independent  of  an 
illegal  transaction,  such  transaction,  though  he  may  have 
participated  in  it,  can  not  be  employed  to  defeat  him.— 7I/c- 

Gehee  v.  Lindsay,  6  Ala.  16 ;   Gunfer  v.  L^ckeij,  '60  Ala.  591  ; 

Walker  v.  Gregory,  3tj  Ala.  180.  This  cause  of  demurrer  was 
properly  overruled. 

4.  The  fourth  ground  of  demurrer  has  been  of  frequent 
consideration  in  this  court,  aud  ought  to  be  regarded  as  set- 
tled finally  and  conclusively,  if  repeated  judicial  decisions 
can  put  to  rest  any  vexed  question,  giving  peace  and  security 
to  the  community,  which  ought  not  to  be  moved  or  disturbed. 
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As  to  liens  operating  as  a  security  for  the  payment  of  the 
purchase-money  of  lands,  this  court  has  decided  that  the 
lien  is  preserved,  though  the  statute  of  limitations  has  opera- 
ted a  bar  to  the  recovery  of  the  purchase-money  as  a  debt, 
whether  the  contract  of  purchase  was  executed  by  a  convey- 
ance of  the  legal  estate  to  the  vendee,  or  was  as  to  a  convey- 
ance of  the  legal  estate  executory,  dependent  upon  the  pay- 
ment of  the  purchase-money.  Between  the  two  classes  of 
cases,  in  the  operation  of  this  principle,  that  the  lien  or  secu- 
rity remains,  and  can  be  enforced,  though  remedies  for  the 
recovery  of  the  debt  may  be  barred  by  statutes  of  limitation, 
there  has  been  no  distinction  made,  and  there  is  no  room  or 
reason  for  a  distinction,  though  the  relation  of  the  parties, 
and  their  rights  and  remedies,  are  essentially  different. 
Driver  v.  Hudspeth,  16  Ala.  348  ;  ReJfe  v.  Relfe,  34  Ala.  500 ; 
Bizzell  V.  Nix,  60  Ala.  281 ;  Shorter  v.  i^ra^ier,  MSS. ;  Chap- 
man V.  Lee,  64  Ala.  483.  The  difference  between  these  two 
classes  of  cases  we  endeavored  to  point  out  and  clearly  de- 
fine in  Bizzell  v.  Nix,  supra,  and  in  Bankhead  v.  Oioen,  60  Ala. 
457.  When  the  vendor  retains  in  himself  the  title  as  a  secu- 
rity for  the  payment  of  the  purchase-money,  as  was  the  case 
in  Driver  v.  Hudspeth,  supra,  Relfe  v.  Relfe,  supra,  and  in 
legal  effect,  though  contrary  to  the  intention  of  the  parties  in 
Shorter  v.  Frazier,  supra,  he  has  an  estate  in  the  lands,  and 
there  is  no  substantial  difference  in  relation,  and  in  rights  and 
remedies,  between  him  and  a  vendor  of  lands  who  conveys  to 
the  vendee,  and  takes  a  cotemporaneous  mortgage  to  secure 
the  payment  of  the  purchase-money.  While  a  vendor  who 
conveys  the  legal  estate  to  the  vendee,  has  no  interest  or 
estate  in  the  lands,  nothing  but  the  lien  for  the  security  of 
the  purchase-money,  which  a  court  of  equity  will  raise  and 
enforce  so  long  as  the  debt  for  the  purchase-money  remains 
unpaid.  When  the  reason  of  the  principle  now  to  be  ap- 
plied, is  considered,  it  is  obvious  that  there  can  not  be  the 
slightest  difference  in  its  application  in  these  two  classes  of 
cases,  nor  in  any  case  of  a  lien,  a  charge  upon  property  for 
the  security  of  a  debt,  whether  it  is  express,  created  by  the 
contract  of  the  parties,  or  arising  by  implication  of  latv. 

There  was  formerly  much  discussion  as  to  the  nature, 
effect,  and  operation  of  statutes  of  limitation  upon  contracts 
falling  within  their  influence ;  whether  these  statutes  were, 
as  in  those  statutes,  borrowed  from  the  statute  of  21  James 
1,  ch.  16,  in  terms  directed  more  particularly  to  the  forms  of 
action,  which  must  have  been  pursued  to  enforce  performance 
of  the  contract,  or,  as  under  our  present  statute,  directed 
particularly  to  the  character  and  evidence  of  the  contract. 
It  is  now  the  received  doctrine  that  the  contract  is  not  ex- 
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tinguished,  though  statutes  of  limitation  operate  a  bar  to 
remedies  for  its  enforcement.  It  remains,  and  of  itself,  will 
furnish  a  sufficient  consideration  for  a  new  promise  to  per- 
form it.  The  new  promise  is  not  regarded  as  a  new  contract ; 
it  operates  merely  to  remove  the  bar  created  by  the  statute ; 
and  suits  are  instituted,  not  upon  the  promise,  but  upon  the 
original  contract. — Childress  v.  Childress,  1  Ala.  482;  Jones  v. 
Jones,  18  Ala.  248.  Upon  this  principle,  that  statutes  of 
limitation  do  not  annul  or  extinguish  contracts,  but  relate 
only  to  the  remedy,  rests  the  doctrine  generally  prevailing  in 
the  absence  of  a  statute  otherwise  providing,  that  if  the 
statute  of  the  State  in  which  suit  is  brought  does  not  operate 
a  bar,  the  statute  of  the  State  in  which  the  contract  was 
made,  though  it  may  have  perfected  a  bar  while  the  party 
sought  to  be  charged  was  within  its  jurisdiction,  cannot  be 
invoiied  as  a  defense. — Childrr^ss  v.  Childress,  supra  ;  Jones  v. 
Jones,  supra.  The  statutes-  do  not  relate  to  the  obligation  of 
the  contract,  which  has  its  inception  in  the  origin  of  the  con- 
tract, but  to  the  remedies  which  may  be  pursued  when  the 
obligation  has  been  broken.  There  may  be  several  remedies, 
to  either  of  which  a  party  can  resort  when  he  is  damnified 
by  the  breach  of  the  contract.  The  statute  may  operate  to 
bar  the  one,  without  affecting  the  right  to  pursue  another. 
All  liens  for  the  payment  of  a  debt,  are  in  the  nature  of  col- 
lateral securities.  Such  securities  may  be  given  without 
affecting  the  right  of  the  debtor  to  rely  on  the  statute  of  limi- 
tations as  a  bar  to  the  action  on  the  debt  against  him  per- 
sonally, in  which  a  personal  judgment  would  be  rendered, 
operating  on  all  his  property,  whether  presently  owned  or  the 
subject  of  future  acquisition.  A  common  example  is,  when 
a  mortgage  under  seal  is  given  as  security  for  the  payment 
of  a  promissory  note,  or  other  simple  contract,  the  note  is 
not  taken  without  the  statute — it  remains  a  simple  contract, 
and  remedies  for  its  enforcement  must  be  pursued  within 
six  years. — Ang.  on  Lim.  §  92  ;  Scott  v.  Ware,  64  Ala.  174.  A 
pawnor  giving  a  pledge  for  the  security  of  a  debt,  is  not  de- 
prived of  the  benefit  of  the  statute  as  a  protection  against  an 
action  on  the  debt. — Ang.  on  Lim.  §  73. 

The  principle  which  preserves  liens,  notwithstanding  stat- 
utes of  limitation  operate  to  bar  remedies  on  the  debt,  cor- 
responds precisely  to  the  principle  that  the  creation  of  such 
liens  does  not  arrest  or  prevent  the  operation  of  the  statute 
as  to  remedies  upon  the  debt.  That  principle  prevails  alike 
in  courts  of  law  and  equity.  It  is  quite  a  mistake  to  sup- 
pose, as  is  insisted  in  the  argument  of  appellant's  counsel, 
that  it  is  peculiar  to  courts  of  equity.  Statutes  of  limita- 
tions operating  only  on  remedies,  not  on  the  obligation  of 
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contracts,  not  working  their  extinguishment,  proceeding  on 
considerations  of  public  pohcy,  independent  of  the  merits  of 
particular  cases,  for  no  other  remedies  than  such  as  are  ex- 
pressed in  them.  The  remedy  for  a  debt  may  be  barred,  but 
there  may  be  no  bar  to  a  remedy  for  the  enforcement  of  a 
security  or  lieu,  created  either  by  the  contract  of  the  parties 
or  by  the  act  of  the  law.  And  when  there  is  no  such- bar, 
courts  of  law,  as  well  as  courts  of  equity,  enforce  the  lien  or 
security,  when  enforcement  lies  within  their  jurisdiction, 
though  the  remedy  for  the  debt  is  barred.  The  lien  or  secu- 
rity is  an  incident  to  the  debt,  and  remains,  accompanying 
the  debt,  so  long  as  it  is  not  paid. 

The  case  of  Higgins  v.  Scott,  2  Barn.  &  Ad.  413,  was  the 
case  of  a  lien  of  an  attorney,  enforced  by  the  court  of  King's 
Bench,  though  the  debt  was  barred  by  the  statute  of  limita- 
tions. The  case  of  Spears  v.  Hartly,  3  Esp.  81,  before  Lord 
Eldon,  while  Chief  Justice  of  the  Court  of  Common  Pleas, 
was  referred  to  by  counsel.  It  was  an  action  of  trover, 
brought  in  1800,  to  recover  certain  merchandise,  upon  which 
the  defendant,  a  wharfinger,  claimed  a  lien  for  a  balance  of 
general  account  due  in  1790.  As  actions  for  the  recovery  of 
this  balance  was  limited  to  six  years,  it  was  contended  he 
could  not  retain  possession  of  the  merchandise  for  its  pay- 
ment. But  Lord  Eldon  held  that  as  statutes  of  limitation 
related  only  to  the  remedy,  not  creating  any  presumption  of 
the  payment  of  the  debt,  the  wharfinger,  by  virtue  of  his 
lien,  could  retain  the  goods  until  the  debt  was  paid.  In  Ed- 
wards on  Factors,  §  76,  speaking  of  the  lien  of  factors,  which 
is  essentially  a  legal,  as  distinguishable  from  an  equitable  lien, 
the  principle,  as  it  prevails  in  reference  to  either  lien,  and  in 
courts  of  law  or  of  equity,  is  tersely  stated  :  "The  lien  re- 
mains good,  notwithstanding  the  debt  has  been  barred  by 
the  statute  of  limitations.  This  is  because  the  statute  does 
not  discharge  the  debt,  but  only  bars  the  remedy  by  an 
action.  The  rule  must  be  different  where  the  statute  is  con- 
strued as  simply  raising  a  presumption  of  payment  from  the 
lapse  of  time." 

The  case  of  Bank  of  Metropolis  v.  Guttschlisk,  14  Peters,  19, 
is  another  instance  of  the  application  of  the  principle  in 
courts  of  law.  Without  the  knowledge  of  the  bank,  a  princi- 
pal debtor  had  conveyed  real  estate  in  trust  for  the  protec- 
tion and  indeninity  of  his  indorser,  against  whom  the  bank 
obtained  judgment,  but  suffered  the  statute  of  limitations  to 
bar  all  remedies  for  its  enforcement.  Then  being  informed 
of  the  deed  of  trust,  the  bank  procured  a  sale  to  be  made  by 
the  trustee,  became  the  purchaser,  made  a  sale  of  the  lands, 
and  the  action  was  against  the  purchaser  for  the  recovery  of 
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the  price.  Of  other  grounds  of  defense,  it  was  insisted  the 
bank  did  not,  under  the  sale  by  the  trustee,  acquire  any  title, 
because  the  statute  of  limitations  having  barred  it  of  reme- 
dies against  the  indorser,  the  trusts  of  the  deed  for  his  pro- 
tection had  expired.  The  court  answered,  that  though  the 
statute  had  operated  a  bar,  the  claim  was  of  full  force,  and 
protected  by  the  trusts  of  the  deed  until  it  was  paid.  In  the 
case  of  Waltermire  v.  West  over,  4  Kern.  (14  N.  Y.)  16,  the 
question  was  very  carefully  considered  in  a  court  of  law,  and 
the  opinion  of  Selden,  J.,  is  a  very  clear,  full,  and  precise 
statement  of  the  principle,  and  the  reasons  upon  which  it 
is  founded.  By  the  statute  of  New  York,  the  judgment  of  a 
justice  of  the  peace,  if  a  transcript  thereof  is  filed  and 
docketed  in  the  county  clerk's  office,  becomes  a  lien  on  the 
real  estate  of  the  defendant.  The  statute  of  limitations  bars 
an  action  on  such  judgment  in  six  years  from  its  rendition. 
It  was  held,  that  though  an  action  on  the  judgment  was 
barred  under  the  latter  statute,  the  lien  created  by  the  for- 
mer statute  was  preserved  and  could  be  enforced  until  the 
lapse  of  time  raised  a  presumption  of  payment.  The  dis- 
tinction between  a  statute  which  discharges  the  debt,  and  one 
affecting  only  the  remedy,  is  very  clearly  drawn.  It  was 
said  :  "If  statutes  of  limitation  do  not  discharge  the  debt, 
but  act  exclusively  upon  the  remedy,  upon  what  principle  of 
interpretation  is  it  to  be  held,  that  this  statute,  which  is  in 
terms  confined  to  the  remedy  by  action,  operates  to  annihi- 
late the  remedy  by  execution  ?  The  statute  is  in  derogation 
of  a  clear  common  law  right.  It  does  not  operate  according 
to  the  recent  cases  by  producing  any  presumption  of  pay- 
ment, but  is  a  mere  statutory  bar,  founded  in  principles  of 
public  policy.  It  would  be  contrary,  therefore,  to  all  just 
rules  of  construction  to  extend  its  operation  beyond  the  fair 
and  reasonable  interpretation  of  its  language.  The  reason- 
ing which  has  so  fully  established  that  statutes  of  this  sort 
act  upon  the  remedy  only  and  not  upon  the  debt,  equally 
proves  that  the  operation  of  the  statute  in  question  here  is 
confined  to  the  particular  remedy  by  action.  Indeed,  the 
statute  could  only  be  held  to  reach  and  subvert  the  remedy 
by  execution,  by  holding  that  the  debt  itself  is  discharged,  or 
by  interpolating  language  not  expressly  or  by  any  fair  impli- 
cation contained  in  the  statute." — See,  also,  Thayer  v.  Mann, 
19  Pick.  5::I5 ;  Cmin  v.  Pain,  4  Gush.  (Mass.)  483. 

It  is  not  insisted  that  the  bill  shows  there  has  been  any 
discharge,  any  payment  of  the  purchase-money  of  the  lands. 
The  whole  argument  is,  that  as  it  is  shown  the  purchase-money 
was  due  by  simple  contract  for  more  than  six  years,  daring 
which  there  was  no  legal  impediment  to  a  suit  at  law  for  its 
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recovery,  the  lien  cannot  be  enforced.  In  other  words,  that 
as  the  statute  of  limitations  operates  a  bar  to  an  action  for 
the  recovery  of  the  purchase-money,  the  right  and  remedy 
to  enforce  the  equitable  lien  for  its  payment  is  also  barred. 
It  has  not  been,  and  cannot  be  insisted  there  is  any  provis- 
ion of  the  statute  prescribing  the  time  within  which  remedies 
for  the  enforcement  of  liens  mast  ba  pursued  in  courts  of 
law,  or  of  equity.  To  apply  the  statutes  to  such  remedies 
would  require  more  than  an  unwarranted  interpretation  of 
their  terms ;  there  must  be  an  importation  iuto  them  of 
causes  of  action,  and  of  remedies,  in  reference  to  which  the 
law-maker  was  silent.  As  to  remedies  for  the  enforcement 
of  liens  for  the  security  of  debts,  whether  the  liens  are  cre- 
ated by  the  contract  of  parties,  or  like  the  lien  of  a  vendor 
of  lands,  who  has  parted  with  the  legal  title,  taking  no  inde- 
pendent security  for  the  payment  of  the  purchase-money, 
arising  by  implication  of  law,  there  is  no  statute  of  limita- 
tions. Remedies  to  enforce  them  are  not  barred  until  twenty 
years  has  elapsed,  creating  a  presumption  of  payment. 

It  is  urged  that  a  different  principle  ought  now  to  be 
adopted  in  courts  of  equity,  as  it  is  expressly  declared  by 
statute,  that  the  statutes  of  limitation  shall  apply  to  suits  in 
equity.  But  the  mandate  of  the  statute  is  fully  satisfied, 
when  statutes  of  limitation  have  in  courts  of  equity,  and  in 
reference  to  suits  in  equity,  precisely  the  same  operation  and 
effect  they  have  in  courts  of  law  in  reference  to  legal  reme- 
dies. When,  if  the  right  was  legal,  capable  of  enforcement 
by  a  legal  remedy,  that  remedy  would  not  be  barred  ;  a  cor- 
responding remedy  in  equity,  for  the  enforcement  of  a  right 
cognizable  only  in  eqtiity,  cannot  be  barred.  We  have  con- 
sidered this  question  much  more  fully  than  we  would  have 
deemed  necessary  or  proper  in  view  of  the  former  decisions 
of  this  court,  if  it  was  not  so  apparent  the  principle  and 
reason  of  those  decisions  was  misapprehended  and  misunder- 
stood. The  principle  and  reason  is,  that  remedies  for  the 
enforcement  of  liens  or  securities  for  the  payment  of  a  debt, 
are  distinct  from  and  independent  of  remedies  at  law  or  in 
equity  founded  on  the  debt  only.  The  one  may  be  barred  by 
the  statute  of  limitations  directed  against  it,  without  affecting 
the  remedy  for  the  other,  as  to  which  the  statute  is  silent. 
It  is  not  material  whether  the  right  or  lien  is  legal  or  equitable, 
express  or  implied.  Numerous  examples  will  readily  suggest 
themselves  to  the  professional  mind.  A  mortgagee  has  three 
remedies  which  he  may  pursue  concurrently,  or  at  such  inter- 
vals as  he  may  elect.  The  debt  may  be  by  simple  contract 
and  barred  within  six  years.  It  would  not  he  supposed,  if  he 
suffered  this  bar  to  be  created,  that   he  was  barred   of  an 
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action  of  ejectment  limited  to  ten  years  ;  or,  if  he  suffered 
that  bar  to  be  created,  that  he  was  barred  of  a  bill  to  fore- 
close, which  all  authorities  agree  may  be  prosecuted  until 
twenty  years  has  raised  a  presumption  of  payment  of  the 
mortgage  debt.  An  attorney  having  a  lien,  has  the  right  to 
an  action  at  law  for  the  recovery  of  the  debt  to  which  the 
lien  is  attached,  at  any  time  within  three,  or  within  six  years, 
depending  on  whether  the  debt  is  or  not  an  open  account. 
It  is  matter  of  choice  with  him  whether  he  will  resort  to  the 
action,  or  rely  on  the  lien  ;  or  he  may,  if  diligent,  pursue 
both.  But  that  he  suffers  the  action  barred  by  the  statute 
of  limitations  cannot  in  reason,  or  in  justice,  preclude  an 
enforcement  of  the  lien  to  which  the  statute  does  not  apply. 
The  equitable  lien  of  a  vendor  for  the  payment  of  the  pur- 
chase-money of  lands,  is  frailer  than  that  of  a  mortgagee. 
The  vendor  has  no  estate  in  the  lands,  and  of  course  can  re- 
sort to  no  remedy  for  their  recovery.  He  has,  however,  two 
remedies ;  one  by  action  for  the  recovery  of  the  purchase- 
money,  another  by  bill  in  equity  to  enforce  the  lien.  Sup- 
pose he  suffers  the  action  barred  by  the  statute  of  limita- 
tions, the  debt  is  not  paid,  nor  is  there  a  presumption  of 
payment.  There  is  a  mere  loss,  a  mere  relinquishment  of 
one  remedy,  which  is  not  an  exoneration  of  the  lien,  not  a 
discharge  of  the  debt,  for  without  payment  of  the  debt,  it  is 
not  discliarged,  nor  is  the  lien  exonerated.  Pursuit  of  the 
lien  only,  when  the  debt  is  barred  by  the  statute,  cannot  con- 
fer a  right  to  a  personal  judgment  if  the  statute  is  pleaded. 
The  only  judgment  or  decree  which  can  be  rendered  is  one 
fixing,  establishing  and  declaring  the  lien. 

It  is  shown  by  the  bill  that  the  Alabama  Iron  Company, 
though  purchasing  without  notice  of  the  lien  asserted  by 
Curry,  had  not  paid  the  purchase-money  or  received  a  con- 
veyance of  the  legal  estate.  In  England,  the  rule  seems  to 
be  inflexible,  that  a  purchaser  will  not  be  protected  against 
outstanding  equities,  until  he  has  fully  paid  the  purchase- 
money  and  received  a  conveyance  of  the  legal  estate.  So 
long  as  in  either  of  these  particulars  the  transaction  is  in- 
complete, notice  of  the  equity  will  not  only  preclude  him 
from  proceeding  further,  but  will  deprive  him  of  all  right  to 
protection  for  whatever  may  have  been  done  without  notice. 
The  rule  generally  adopted  iu  the  courts  of  this  country  is 
less  stringent.  The  party  seeking  to  fasten  a  trust,  or  other 
equity  on  the  legal  estate,  is  compelled  to  do  equity.  If  in 
good  faith,  without  notice  of  the  trust  or  equity,  the  pur- 
chaser has  made  partial  payments  of  the  purchase-money,  or 
has  made  improvements  enhancing  the  value  of  the  lands, 
compensation,  indemnity  to  him,  must  be  approved  by  the 
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party  seeking  to  charge  the  lands,  though  a  conveyance  of 
the  legal  estate  is  not  executed,  nor  the  purchase-money  fully 
paid.  In  the  case  of  Dufphey  v.  Frenaye,  5  St.  &  Port.  215, 
this  question  was  very  fully  considered,  and  the  conclusion 
was,  that  in  such  cases  exact  justice  would  be  done  by  fasten- 
ing a  lieu  on- so  much  of  the  purchase-money  as  was  unpaid, 
charging  the  lands  with  its  payment.  The  Alabama  Iron 
Company,  though  it  had  not  delivered  to  Ware,  the  shares  of 
its  capital  stock,  contracted  to  be  delivered  as  the  considera- 
tion of  the  sale  and  conveyance  of  the  lands,  and  had  not  re- 
ceived a  conveyance  of  the  legal  estate,  yet  had  in  good  faith, 
without  notice  of  the  lien  asserted  by  the  complainant,  en- 
tered into  possession  and  made  very  extensive  and  valuable 
improvements.  The  purposes  of  equity  and  good  conscience 
are  met  when  the  rule  declared  in  Dafpliey  v.  Frenaye,  supra, 
is  applied,  and  the  company  is  compelled  to  answer  to  the 
complainant  for  so  much  of  the  stock  as  will  correspond  to 
the  extent  of  his  lien  on  the  lands.  This  the  bill  is  framed 
to  accomplish,  and  its  special  prayer  is  addressed  to 
that   end. 

We  have  considered  the  several  causes  of  demurrer,  and 
do  not  find  any  one  of  them  well  taken.  The  decree  of  the 
Chancellor  must  of  consequence  be  affirmed. 


Elliott  V.  Stocks  &  Bro. 

Trial  of  the  Bight  of  Property. 

1.  Removal  of  cases  from  Slate  to  United  States  courts ;  when  may  be  made. 
An  affidavit  and  bond,  for  the  removal  of  a  cause  from  a  State  court  into  the 
United  States  court,  is  filed  in  time,  although  the  case  has  been  twice  contin- 
ued by  the  consent  of  the  partj-  seeking  to  remove  it. 

2.  Same.— A.  petition  and  affidavit,  filed  under  the  act  of  congress  of 
March,  1867,  to  remove  a  cause  from  the  courts  of  this  Stiite  into  the  United 
States  courts,  which  shows  that  the  petitioner  is  a  resident  of  another  State, 
but  fails  to  show  that  the  opposing  party  is  a  citizen  of  Alabama,  is  fatally 
defective,  and  it  is  not  error  to  refuse  a  motion  for  removal. 

3.  Trial  of  the  right  of  property ;  evidence  as  to  the  character  of  defendant's 
j)ossession  admissible. — On  the  trial  of  the  right  of  property  between  attaching 
creditors  and  a  claimant,  the  creditors  must  prove  that  the  property  in  con- 
troversy belonged  to  the  defendant,  ia  attachment,  atthe  time  of  the  levy,  and, 
for  this  purpose,  they  may  trace  the  title  from  the  original  owner  to  the  de- 
fendant, and  may  show  the  character  of  the  actual  possession  to  disprove  the 
authority  of  one  actually  in  possession  to  convey  or  assign  the  property  to  the 
claimant,  and,  in  such  a  case,  any  evidence  as  to  the  authority  of  the  person 
in  actual  possession  to  convey  the  property,  or  as  to  the  consideration  of  the 
conveyanee,  and  its  amount,  is  admissible. 

Vol.  lxvu. 
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4.  Bona  fides  of  the  debt ;  to  be  proved  by  the  claimant, — If  the  property  is 
held  by  the  claimiint,  as  a  trustee  for  creJitors,  under  a  deed,  it  is  also  incum- 
bent on  him  to  show  the  existence  and  bona  fides  of  the  secured  debts. 

5.  Power  of  attorney ;  contents  proved,  when  orhfmal  beyond  jurisdiction. — Sec- 
ondary evidence  of  the  contents  of  a  power  of  attorney,  is  admissible,  when 
the  original  is  shown  to  be  beyond  the  jurisdiction  of  the  court. 

6.  Collective  facts ;  witness  may  testify  to. — A  witness  may  state  collective 

facts,  as  that  " had  no  right  to  convey  the  property  ;"  " did  not  own 

it,"  etc.;  and  the  adverse  party  may,  on  cross-examination,  bring  out  the  facts 
on  which  the  witness  rests  his  conclusions. 

Appeal  from  Cherokee  Circuit  Court. 

Tried  before  Hon.  W.  L.  Whitlock. 

On  the  19th  of  July,  1875,  Stocks  &  Bro.,  through  John 
T.  Stocks,  a  member  of  the  firm,  took  out  an  attachment 
against  H.  D.  Cothran,  Thomas  McCulloch,  Robert  Marshall, 
and  W.  S.  McElwain,  on  the  ground  that  they  were  non-resi- 
dents of  the  State  of  Alabama.  This  attachment  was  levied 
on  one  hundred  tons  of  pig  iron,  at  the  Cornwall  Furnace,  in 
Cherokee  county.  On  the  6th  of  August,  1875,  James  M. 
Elliott,  as  trustee,  interposed  a  claim  to  the  property,  exe- 
cuting a  claim  bond,  and  stating,  in  the  affidavit,  that  the 
iron  was  not  the  property  of  Cothran  and  others,  but  of 
affiant,  as  trustee.  On  the  7th  of  March,  1876,  Stocks  & 
Bro.  filed  their  complaint  in  the  Circuit  Court  of  Cherokee 
county,  against  Cothran  and  others.  The  complaint  con- 
tained a  count  for  money  had  and  received,  one  for  money 
paid  and  expended,  a  special  one  for  work  and  labor  done, 
and  coal  furnished  to  defendants,  and  a  special  count 
"averring  that  the  defendants,  in  consideration  of  their  advan- 
tage and  interest,  did,  upon  trust,  undertake  to  operate  the 
Cornwall  Iron  Works,  its  property  and  materials,  in  making 
iron,  and  with  a  purpose,  on  their  part,  fixed  thereby  and 
thereafter,  to  work  themselves,  by  means  of  said  property, 
into  the  ultimate  ownership  of  said  works,  its  property  and 
materials,  and  thus  operated  the  same,  and  the  defendants, 
being  so  operating  said  works,  its  property  and  materials, 
did  accept  and  receive  of  the  defendants  labor,  and  coal 
furnished  by  them,  to  the  use  and  benefit  of  the  defendants, 
in  furtherance  of  their  said  operations,  to  the  value  of 
$2,018.00.  In  consideration  of  the  premises,  the  defendants 
promised,  undertook,  and  assumed  to  pay  the  plaintiffs  said 
amount  of  money,  when  requested,  due  at  the  dates  and  in 
sums  following  :  .|348.00  October  10, 1874 ;  $430.00  April  30, 
1875 ;  $540.00  June  3,  1875  ;  and  $700.00  July  3,  1875.  Yet 
the  defendants  have  not  paid  the  same,  or  any  part  thereof, 
though  often  requested  so  to  do,  and  the  same  is  still  due, 
with  interest  thereon."  The  case  was  continued,  by  con- 
sent, at  the  Fall  Term,  1875,  and  at  the  Spring  Term,  1876, 
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it  was  again  continued  by  the  defendants.  On  the  6th  day 
of  September,  1876,  James  M.  Elliott  made  an  affidavit  be- 
fore the  Clerk  of  the  Circuit  Court,  stating  therein  that  he 
was  a  citizen  of  the  State  of  Georgia  then,  and  at  and  be- 
fore the  19th  of  July,  1875  ;  that  he  was  the  person  who,  as 
trustee,  had  filed  his  bond  for  the  trial  of  the  right  of  prop- 
erty levied  on  under  the  att^^chment  against  Cothrau  and 
others  ;  that  the  amount  in  controversy  exceeded  the  sum  of 
five  hundred  dollars,  exclusive  of  costs  ;  that  he  had  reason 
to,  and  did  believe,  that,  from  prejudice  and  local  influence, 
he  would  not  be  able  to  obtain  justice  in  the  Circuit  Court 
of  Cherokee  county,  Ala. ;  and  that  he  made  the  affidavit 
with  the  view  and  for  the  purpose  of  having  said  cause  re- 
nioved  into  the  Circuit  Court  of  the  United  States,  to  be 
held  in  that  district.  He,  also,  at  the  same  time,  presented 
his  petition  for  removing  the  case  into  the  United  States 
Court.  This  petition  stated  that  he  was,  and  is  a  citizen  of 
Georgia  ;  set  out  the  issuance  of  the  attachment,  the  levy, 
the  interposition  of  the  claim,  the  pendency  of  the  suit,  the 
amount  in  controversy,  the  filing  of  the  affidavit  for  removal, 
and  the  reason  given  therefor  ;  offered  bond  for  removal,  and 
prayed,  as  trustee,  the  removal  of  the  cause  into  the  United 
States  Circuit  Court.  The  bond  having  been  adjudged  in- 
sufficient by  the  court,  a  new  one  was  filed  by  Elliott.  The 
plaintiff  demurred  to  the  petition,  because  it  was  not  filed 
before  or  at  the  term  when  the  cause  could  first  have  been 
tried."  The  court  sustained  the  demurrer  and  refused  the 
petition.  On  the  trial,  an  issue  between  the  plaintiffs  and 
Elliott,  the  claimant,  was  made  up  under  the  direction  of  the 
court,  but  it  does  not  appear  in  the  record.  The  plaintiffs 
introduced,  without  objection,  their  attachment  and  the 
sheriff's  return  showing  the  levy.  They  then  offered  in  evi- 
dence a  mortgage  made  on  January  21,  1871,  by  the  Corn- 
wall Iron  Works  to  Chas.  H.  Smith,  as  trustee,  for  the 
Tredegar  Iron  Company.  In  this  mortgage  it  is  recited  that 
the  Cornwall  Company  agreed  to  deliver  to  the  Tredegar  Com- 
pany a  specified  quantity  of  iron,  and  the  latter  company,  in 
consideration  thereof,  agreed  to  furnish  the  Cornwall  Com- 
pany with  an  acceptance  for  $10,000,  and  also  bonds  of  the 
city  of  Rome  to  the  amount  of  $17,000.  The  Cornwall  Com- 
pany then  conveyed,  by  the  same  instrument,  to  Chas.  H. 
Smith,  in  trust,  2,423  acres  of  land,  and  all  the  personal  prop- 
erty used  and  employed  at  the  iron  works,  for  the  purpose 
of  securing  the  loan  made  by  the  Tredegar  Company.  The 
deed  provided  for  the  payment  of  certain  portions  of  the 
loan  at  specified  times,  and  for  the  manner  in  which  the  iron 
furnished  to  the  Tredegar  Company  should  be  credited  on  the 
Vol.  lxvu. 
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debt.  It  also  contains  stipulations  as  to  insuring  the  prop- 
erty for  the  benefit  of  the  Tredegar  Company  and  directions 
as  to  how  the  funds  should  be  applied  in  case  of  sale  of  the 
property  by  the  trustee,  under  the  power  given  him  for  that 
purpose,  in  case  of  default  in  payment.  Plaintiff  then  offered 
in  evidence  a  written  contract  signed  by  H.  D.  Cothran, 
Thomas  McCulloch  and  Robert  Marshall,  as  principals,  and 
E,.  T.  Foreche,  as  trustee,  and  assented  to  by  Chas.  H.  Smith, 
as  trustee  for  the  Tredegar  Company.  This  agreement  was 
made  on  January  1,  1874,  and  recites  that  at  a  sale  of  the 
Cornwall  Iron  VVorks  property,  it  was  "  bid  in  "  by  H.  D. 
Cothran  at  $66,000,  with  a  view  ot  operating  the  works  by  the 
consent  of  the  creditors  who  held  liens  to  that  amount,  for 
the  benefit  of  such  creditors  and  until  their  debts  were  paid,  and 
securing  for  himself  the  ultimate  ownership  of  the  property. 
That  Robert  Marshall  claims  a  lien  for  purchase-money  on  the 
land  ;  that  Thomas  McCulloch  was  a  stockholder  in  the  com- 
pany to  the  extent  of  an  undivided  fourth  interest  in  the 
property.  It  is  then  agreed  that  for  the  purpose  of  har- 
monizing conflicting  interests  and  preventing  litigation,  H. 
D.  Cothran  should  operate  the  works,  and  remain  in  posses- 
sion, and  control  the  earnings  and  products  subject  to  the 
trusts  named,  i.  e.:  1.  To  pay  the  costs  of  the  sale.  2.  To 
deliver  to  the  Tredegar  Company  one-half  the  iron  manu- 
factured, to  be  appHed  on  the  debt  due  them.  3.  To  pay  the 
vendor's  lien  due  Robert  Marshall,  and^directing  the  time 
and  manner  of  its  payment.  The  agreement  then  recognized 
other  claims  against  the  property,  and  among  them  is  one 
for  $2,000  due  to  Stocks  and  Young  for  coal,  and  one  for 
$4,000  for  labor.  After  payment  of  these  debts,  it  is  pro- 
vided that  the  property  shall  belong  to  Cothran,  McCulloch, 
Marshall  and  W.  S.  McElwain,  in  certain  proportions.  The 
claimant  objected  to  the  introduction  of  this  agreement  on 
the  ground  that  it  was  irrelevant,  and  because  the  defendant 
McElwain  was  no  party  to  it.  The  court  overruled  the  ob- 
jection, and  the  claimant  excepted.  Thomas  McCulloch  was 
then  called  as  a  witness  and  testified  that  he  and  H,  D. 
Cothran  signed  the  contract  referred  to  above,  and  that  he 
as -attorney  in  fact,  signed  Robert  Marshall's  name  thereto. 
That  he  had  a  written  power  of  attorney  to  sign  the  contract 
in  the  name  of  Robert  Marshall ;  that  the  power  was  in 
Rome,  in  the  State  of  Georgia.  The  claimant  objected  to 
any  statement  by  the  witness  about  the  signature  of  Marshall 
to  the  contract,  on  the  ground  that  the  answer  was  not  legal 
testimony.  The  court  overruled  the  objection,  and  the 
claimant  excepted.     The  plaintiff  then  offered  to  read  the 
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contract  to  the  jury,  to  which  the  claimant  objected.     The 
court  overruled  the  objection,  and  the  claimant  excepted. 

Plaintiffs  then  offered  a  copy  of  an  agreement  between  H. 
D.  Cothran  and  W.  S.  McElwain,  which  was  dated  Decem- 
ber 19,  1874,  under  which  the  latter  was  to  receive  posses- 
sion of  the  iron  works  and  property,  and  manage  and  con- 
trol the  same,  under  the  terms,  and  on  the  trusts  contained  in 
the  agreement  between  Cothran,  McCulloch  and  Marshall. 
This  change  was  ratitied  in  writing  by  Charles  H.  Smith,  as 
trustee  for  the  Tredegar  Company.  Thomas  McC'ulloch,  one 
of  the  defendants,  then  testified,  that  the  original  agreement 
was  lost ;  that  it  had  been  abstracted  from  his  possession, 
and  that  he  had  searched  for  it,  where  he  last  saw  it,  and  had 
failed  tofiud  it  where  he  had  kept  it ;  that  the  copy  offered  in 
evidence  was  a  verbatim  copy  of  the  original.  The  claimant 
objected  to  the  copy  of  the  agreement.  The  court  overruled 
the  objection,  and  the  claimant  excepted.  The  plaintiffs 
offered  to  read  the  agreement  to  the  jury,  but  the  claimant 
objected  to  his  doing  so.  Thereupon  the  court  overruled  the 
objection  and  the  claimant  excepted.  The  plaintiff  then 
offered  in  evidence,  a  letter  dated  January  2,  1875,  purport- 
ing to  be  from  H.  D.  Cothran,  with  a  memorandum  at  the 
bottom,  purporting  to  have  been  signed  by  Wallace  S.  Mc- 
Elwain, and  addressed  to  Thos.  McCulloch.  In  this  letter  it  is 
stated,  that  "  the  change  you  refer  to,  amounts  to  W.  S.  Mc- 
Elwain's  assuming  the  authority  as  superintendent,  to  dis- 
pose of  the  products  of  the  furnace,  which  I  as  agent  have 
held  heretofore.  The  furnace  property  belongs  to  H.  D. 
Cothran  &  Company,  as  per  agreement  signed  by  you  and  I. 
The  contracts  and  agreements  made  by  H.  D.  Cothran,  agent, 
are  all  to  be  carried  out  by  W.  S.  McElwain,  superintendent. 
The  object  in  delegating  the  authority  heretofore  held  by  H. 
D.  Cothran  to  W.  S.  McElwain,  superintendent,  was  that 
Messrs.  Printup  and  Hargrove  would  probably|  assist  us,  if 
such  a  change  was  made;  when  they  would  not  help  us  if  I 
retained  the  management.  Mr.  McElwain  will  show  you  the 
agreement.  Yours  truly,  H.  D.  Cothran.  The  foregoing  state- 
ment is  correct — W.  S.  McElwain."  Thos.  McCulloch  testi- 
fied for  plaintiffs,  that  the  signatures  to  said  letter  were  in 
the  handwriting  of  Cothran  and  McElwain,  with  which  he 
was  acquainted,  and  that  he  had  received  it  through  the  mail. 
The  claimant  objected  to  the  letter  as  evidence.  The  court 
overruled  the  objection,  and  the  claimant  excepted.  The 
plaintiffs  offered  to  read  the  letter  to  the  jury,  but  the  claim- 
ant objected.  The  court  overruled  the  objection,  and  the 
claimant  excepted.  The  plaintiffs  then  introduced  John  T. 
Stocks,  one  of  the  plaintiffs,  who  testified  that  he  received 
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a  letter  dated  at  Rome,  Ga.,  July  14,  1875,  from  James  M. 
Elliott,  and  that  the  signature  was  in  the  handwriting  of  El- 
liott. This  letter  was  as  follows  :  "  I  have  had  a  conversa- 
tion with  Col.  Printup  since  I  arrived  here  about  your  claim. 
He  requested  me  to  write  you,  that  he  would  see  to  it,  that 
you  should  be  protected,  that  he  kn«w  how  to  manage  so  you 
could  get  your  claim  in  the  way  I  mentioned,  that  is,  on  a 
mortgage  that  he  controls.  From  what  he  tells  me,  I  think 
you  may  rest  easy  ;  I  will  see  to  it  that  you  are  paid,  as  long 
as  I  have  any  control  of  the  iron,  say  from  the  10th  of  this 
month  forward.  J.  M.  Elliott,"  Plaintiffs  then  offered  to 
read  this  letter  to  the  jury,  to  which  claimant  objected,  on 
the  ground  that  it  was  irrelevant,  and  because  this  letter  was 
written  by  Elliott,  as  an  individual,  and  not  as  trustee  for 
Printup  Bros.  &  Co.,  but  only  on  a  conversation  with  D.  S. 
Printup,  a  member  of  this  firm.  The  court  overruled  the  ob- 
jection and  the  claimant  excepted.  Thos.  McCulloch  then 
testified,  that  at  the  sale  of  Cornwall  Iron  Works  by  Chas.  H. 
Smith,  as  trustee  in  the  deed  of  trust,  in  favor  of  the  Trede- 
gar Company,  that  H.  D.  Cothran,  as  agent,  became  the  pur- 
chaser, but  the  money  was  never  paid  ;  Cothran  went  into 
possession  of  the  property  as  agent,  under  the  contract  be- 
tween him,  Thos.  McCulloch  and  Eobt.  Marshall.  That 
afterwards  W.  S.  McElwain  went  into  possession  of  said 
works,  as  superintendent,  under  said  Cothran  as  agent,  in 
said  Cothran's  stead,  as  said  agent,  and  operated  the  works. 
Plaintiff  then  asked  the  witness  if  the  iron  which  was  being 
made  at  the  works  was  the  property  of  McElwain.  The 
claimant  objected  to  the  question,  but  the  court  overruled 
the  objection,  and  the  claimant  excepted.  Plaintiffs  then 
asked  the  witness  whether  or  not  the  iron  as  it  ran,  or  issued, 
from  the  furnace  at  Cornwall  Iron  Works  was  the  property  of 
Wallace  S.  McElwain.  The  claimant  objected,  but  the  court 
overruled  the  objection,  and  the  claimant  excepted.  The  wit- 
ness then  stated,  that  the  iron  was  not  the  property  of  W.  S. 
McElwain.  Claimant  moved  to  exclude  the  answer  from  the 
jury,  but  the  court  overruled  the  motion,  and  claimant  ex- 
cepted. J.  T.  Stocks,  one  of  the  plaintiffs,  was  then  re-called  as 
a  witness,  and  testified  that  iron  was  worth  $25  per  ton  in 
Rome„  Ga.,  and  it  was  worth  in  Cherokee  county  $23  per  ton. 
The  claimant  offered  to  read  to  the  jury  the  deposition  of 
Daniel  S.  Piintup,  in  answer  to  interrogatories  filed  to  him. 
The  Cth  interrogatory  was  as  follows  :  ''  If  you  know  of  any 
other  fact  or  facts,  tending  to  prove  that  Exhibit  No.  1,  here- 
inbefore referred  to,  which  will  tend  to  the  fairness  and  jus- 
tice, and  legality  of  claimant's  claim,  you  will  tell  each  and 
every  such  fact  or  facts  as  fully  as  if  you  were  directly  in- 


296  SUPREME  COURT  [Dec.  Term, 

[Elliott  V.  Stocks  &  Bro.] 

terrogated  as  to  each  of  said  facts."  The  answer  was,  "I 
knew  that  the  account  attached  to  the  interrogatories  is  a  just 
and  bona  fide  one,  and  that  the  same  in  justice  and  law  ought 
to  be  paid."  The  first  cross-interrogatory  was  as  follows : 
"  What  sum  would  you  or  D.  S.  Printup  Bros.  &  Co.  give,  if 
plaintiffs  fail  in  this  suit  ?" 

The  answer  was,  "  I,  as  an  individual,  would  not  be  bene- 
fited in  any  way  by  the  result  of  this  suit.  Printup  Bros, 
may,  qr  may  not  be  benefited  to  some  extent.  J.  M.  Elliott, 
trustee,  made  advances  to  McElwain  after  July  9,  1875,  for 
the  purpose  of  making  iron  at  the  said  Cornwall  works,  and 
it  was  understood  that  all  their  advances  were  to  be  paid  to 
said  Elliott,  trustee,  and  he  claims  that  said  advances  will 
more  than  cover  the  value  of  said  iron." 

The  third  interrogatory  was,  "  Is  it  not  true  that  before  and 
after  July  13,  1875,  you  refused  to  honor  drafts  on  McEl- 
wain ?  "  The  answer  was,  "  I,  as  well  as  Printup  Bros.  &  Co., 
did  refuse  to  honor  drafts  on  McElwain  until  he  gave  us  as- 
surance that  iron  would  be  delivered  to  meet  such  drafts,  or 
that  he  would  arrange  them  through  some  other  means.  We 
did  accept,  and  pay  drafts  on  us  by  McElwain,  upon  condi- 
tion that  iron  was  delivered,  or  to  be  delivered  to  meet  and 
pay  the  same.  These  drafts  were  drawn  for  supplies  to  run 
said  works,  and  make  iron."  The  plaintiffs  objected  to  these 
answers,  the  court  sustained  the  objection,  and  the  claimant 
excepted  to  each  ruling  of  the  court  thereon.  From  the  de- 
position of  said  witness,  it  appeared  that  he  resided  in  Rome, 
Ga.,  that  W.  S.  McElwain  was  engaged  in  making  iron  at  the 
Cornwall  Furnace,  in  Cherokee  county,  Alabama,  from  April 
1875,  to  July  9,  1875.  An  account  due  from  McElwain  to 
Printup  Bros.  &  Co.  was  attached  to  the  interrogatories  which 
the  witness  stated  was  just,  true  and  unpaid,  and  was  made  by 
McElwain.  It  amounted  to  $13,749.07,  and  was  for  supplies 
to  operate  the  iron  works,  it  being  understood  that  it  was  ad- 
vanced on  iron  manufactured  by  him  at  said  furnace.  That 
Printup  Bros.  &  Co.  furnished  nearly,  if  not  all  the  means  to 
enable  McElwain  to  make  iron.  The  remainder  of  the  depo- 
sition was  in  answer  to  cross-interrogatories  as  to  the  items 
of  the  account  due  by  McElwain  to  Printup  Bros.  &  Co.  A 
witness,  Brown,  the  bookkeeper  of  Printup  Bros.  &  Co.  testified 
as  to  the  correctness  of  the  account  due  Printup  Bros.  &,  Co., 
and  stated  that  he  had  presented  it  to  McElwain,  who  had 
admitted  its  correctness.  The  claimant  then  offered  in  evi- 
dence a  promissory  note  for  $21,402  28  on  July  13,  1875,  a 
deed  of  trust  executed  by  W.  S.  McElwain  to  James  M.  Elli- 
ott as  trustee  for  Printup  Bros.  &  Co.,  in  which,  after  recit- 
ing the  indebtedness  of  McElwain  to  Printup  Bros.  &  Co., 
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said  McElwain  conveyed  the  personal  property  on  the  prem- 
ises known  as  the  Cornwall  Iron  Works  property,  and  all  the 
products  of  the  works,  consisting  of  pig  iron,  including  also, 
all  the  coal,  wood,  ore  and  materials  on  hand,  to  James  M. 
Elliott  in  trust,  to  sell  the  same  upon  default.  ^The  trust  deed 
was  in  the  usual  form.  The  claimant  introduced  G.  Hampton, 
the  deputy  sheriff  who  levied  the  attachment,  who  testified 
that  at  the  time  he  made  the  levies,  the  Cornwall  Works  were 
in  the  possession  of  McElwain,  and  were  being  operated  by 
him ;  that  he  levied  on  some  of  the  iron  while  hot,  and  just 
as  it  ran  from  the  furnace.  A  statement  made  by  Elliott 
was  then  introduced  by  agreement,  as  his  testimony  in  the 
case.  The  material  parts  of  it  were  as  follows  :  "  That  the 
iroD  attached  was  not  the  property  of  H.  D.  Cothran,  Thos. 
McCulloch,  Robt.  Marshall  and  W"  S.  McElwain,  but  was  his 
property,  as  trustee,  under  the  deed  of  trust  from  McElwain 
to  him,  made  to  secure  the  debt  of  Printup  Bros.  &  Co.  That 
Printup  Bros.  &  Co.  advanced  the  money  to  McElwain  to 
make  the  iron,  and  when  made,  it  was  to  be  taken  and  held 
by  him  as  such  trustee,  in  accordance  with  the  deed  of  trust. 
That  Elliott  would  prove,  if  present,  that  Printup  Bros.  & 
Co.  furnished  McElwain  money  which  was  used  in  making 
the  iron  levied  on  ;  that  the  note  mentioned  in  the  trust  deed 
was  executed  to  Printup  Bros.  &  Co.  for  supplies  furnished 
by  them  to  carry  on  the  iron  works  and  make  iron  ;  that  the 
iron  attached  and  claimed  by  Elliott  is  part  of  the  iron  so 
made  by  McElwain;  that  McElwain  was  the  lessee  of  the 
iron  works,  and  controlled  the  same  when  the  iron  was  made, 
and  that  Cothran,  McCulloch  and  Marshall  had  nothing  to  do 
with  the  works  when  the  iron  was  made.  Plaintiff,  in  rebut- 
tal, introduced  Thos.  McCulloch,  and  asked  him  whether  the 
property  conveyed  by  McElwain  to  Elliott  was  the  property 
of  McEhvain,  The  claimant  objected  to  the  question,  the 
court  overruled  the  objection  and  claimant  excepted.  The 
witness  then  stated  that  the  property  did  not  belong  to  Mc- 
Elwain, and  that  he  had  no  right  to  convey  it.  There  was 
a  judgment  by  default  on  proof  of  publication,  against  Coth- 
ran, Marshall  and  McCulloch,  and  "a  jury  and  verdict  against 
W.  S.  McElwain."  There  was  a  judgment  in  the  claim  suit, 
condemning  the  property  attached  to  the  satisfaction  of  the 
plaintiff's  claim.  The  claimant  brings  the  case  to  this  court, 
and  assigns  as  error,  the  rulings  of  the  court  on  the  removal 
of  the  case  into  the  U.  S.  Court,  and  on  the  evidence. 

Watts  &  Sons,  for  appellant. — Under  the  act  of  Congress 
the  appellant,  on  the  allegation  of  his  petition,  had  the  right 
to  have  the  case  transferred  to  the  United  States  Court,  and 
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it  was  error  to  refuse  it. — See  Eev.  Statutes  of  U.  S.  on  page 
113,  §  639.  The  petitioner  had  the  right  to  file  this  petition, 
at  any  time  before  the  trial.  The  questions  asked  the  wit- 
ness McCuUoch,  as  to  the  Ownership  of  the  property, 
called  for  the  opinion  of  the  witness,  and  the  answers  were 
improper  for  the  same  reason. —  fVall  v.  Williams,  11  Ala.  826  ; 
Bullock  V.  Wilson,  5  Porter,  338. 

The  answer  of  Printup  is  in  response  to  the  question  pro- 
pounded, and  there  was  no  objection  to  the  question. —  Yar- 
borough  v.  Hood,  13  Ala.  176 ;  Wilkinson  v.  Mosely,  30  Ala. 
562.  His  answer  to  the  first  cross-interrogatory  was  respon- 
sive to  it,  and  it  was  error  to  exclude  it  from  the  jury.  His 
answer  to  the  third  cross-interrogatory  was  but  a  response  to 
it,  there  was  nothing  illegal  in  it,  and  it  should  have  gone  to 
the  jury.  The  witness  had  the  right  to  explain  his  refusal  to 
honor  the  drafts.  Without  this  explanation  the  answer 
would  not  have  told  the  whole  truth,  and  great  injustice 
would  have  been  done  the  witness  and  the  claimant.  The 
court  had  no  right  to  exclude  any  part  of  this  answer, 
Crymcs  v.  White,  37  Ala.  549. 

Walden  &  Son,  and  Bragg  &  Thorington,  for  appellee.— The 
affidavit  made  by  appellant  for  the  removal  of  the  cause  is 
deficient,  because  it  does  not  show  the  citizenship  of  the 
appellees.  This  was  as  necessary  under  the  act  of  Congress 
as  the  statement  of  the  citizenship  of  the  defendant.  Nor  was 
the  petition  filed  in  the  proper  time,  for  there  had  been  two 
continuances  of  the  cause. — Ex  parte  Grimball,  61  Ala.  589  ; 
Dillon  Eem.  of  Causes,  25.  The  letter  from  Cothran  to  Mc- 
CuUoch was  properly  admitted  to  explain  McElwaine's  pos- 
session of  the  iron  works.  The  letter  from  Elliott  to  Stocks 
was  admissible  to  show  notice  of  Stocks  &  Bro.'s  claim. 
Ownership  is  a  fact  to  which  a  witness  may  testify. — Che- 
nault  V.  Walters,  14  Ala.  151  ;  Martin  v.  Linton,  18  Ala.  690  ; 
11  Ala.  826  ;  5  Port.  338  ;  1  Ala.  632  ;  10  Ala.  460;  2/  Ala. 
651,  Printup's  answers  to  the  sixth  direct,  and  to  the  first 
and  third  interrogatories,  were  properly  excluded.  The  au- 
thorities cited  by  appellant  give  no  sanction  to  such 
answers. 

STONE,  J. — The  question  which  meets  us  at  the  threshold 
of  this  case  is,  did  the  Circuit  Court  err  in  refusing  to  re- 
move the  claim  suit,  or  trial  of  the  right  of  property,  to  the 
Circuit.  Court  of  the  United  States  ?  The  application  was 
made  under  the  act  of  Congress,  approved  March  2d,  1867, 
which  is  in  the  following  language  :  "  That  when  a  suit  may 
hereafter  be  brought  in  any  State  court,  in  which  there  is 
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controversy  between  a  citizen  of  the  State  in  which  the  suit 
is  brought  and  a  citizen  of  another  State,  such  citizen  of  an- 
other State,  whether  he  be  plaintiff  or  defendant,  if  he  will 
make  and  tile,  in  such  State  court,  an  aflfidavit,  stating  that 
he  has  reason  to,  and  does  believe,  that  from  prejudice  or 
local  influence  he  will  not  be  able  to  obtain  justice  in  such 
State  court,  may,  at  any  time  before  the  final  hearing  or  trial 
of  the  suit,  file  a  petition  in  the  State  court  for  the  removal 
of  the  suit  into  the  text  Circuit  Court  of  the  United  States," 
&c.  Under  the  various  rulings  which  have  been  made  under 
this  statute,  the  appellant  made  and  filed  his  affidavit  in 
time,  and  in  the  matter  of  giving  bond,  conformed  to  all  the 
statute  required,  if  the  affidavit  be  sufficient. — U.  S.  Rev. 
Stat.  §  639  ;  Ins.  Co.  v.  Dunn,  17  Wallace,  214;  Railroad  Go. 
V.  McKiidey,  99  U.  S.  147  ;  Removal  Cases,  100  U.  S.  457  ; 
Bible  Society  v.  Grove,  101  U.  S.  610 ;  Mining  Co.  v.  Woods, 
8  Amer.  Rep.  799  ;  W.  V.  Tel.  Co.  v.  Dickinson,  13  lb.  295 ; 
N.  Y.  Warehouse  Co.  v.  Loomis,  23  Ih.  272.  There  is,  how- 
ever, a  fatal  defect  in  the  petition  and  affidavit  for  removal, 
which  is  not  supplied  or  remedied  by  any  part  of  the  record 
on  file  at  the  time  the  application  was  made  and  overruled. 
It  sufficiently  shows  that  Elliott,  the  petitioner,  was  a  resi- 
dent of  the  State  of  Georgia.  It  fails  to  show  that  Stocks 
&,  Bro.,  or  either  of  them,  was  a  resident  of  the  State  of 
Alabama.  The  Circuit  Court  did  not  err  in  overruling  the 
motion  for  removal. 

It  was  necessary  for  plaintiffs  to  prove,  in  the  trial  of  this 
case,  that  the  property  in  controversy  belonged  to  the  de- 
fendants in  attachment,  and  to  disprove,  if  necessary,  any 
asserted  or  assumed  right  in  McElwaiu  to  convey  it.  Elliott's 
claim  and  right  rested  aloue  on  McElwain's  conveyance,  and 
any  legal  testimony  offered  tending  to  disprove  his  authority 
to  execute  the  trust  deed,  could  not  be  ground  of  error.  The 
title  to  the  iron-works  property,  real  and  personal,  appears 
to  have  been,  at  one  time,  in  the  Cornwall  Iron  Works  Com- 
pany. It  was-  allowable  to  plaintiffs  to  prove  that  fact,  and 
to  trace  the  title  and  ownership  through  its  various  stages, 
down  to  the  defendants  in  attachment.  It  was  also  permis- 
sible to  prove  the  nature  of  McElwain's  possession,  and,  by 
doing  so,  to  disprove  his  authority  to  make  a  trust  deed,  as- 
signing the  property,  and  the  products  of  the  Iron  Works. 
Each  and  all  of  the  documents  offered  in  evidence  in  this 
cause,  tended  to  show  either  the  ownership  of  the  property 
in  the  defendants  in  attachment,  or  the  nature  and  extent  of 
McElwain's  possession,  and  power  over  the  property. 

There  were,  at  least,  two  important  questions  which  were 
necessarily  and  prominently  raised  by  the  issue  in  this  cause. 
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First.  Whether  there  was  a  bona  fide  debt,  and  the  amount 
of  it,  to  uphold  the  deed  in  trust  from  McElwain  to  Elliott, 
trustee.  Second.  Whether  McElwain  had  any,  and  what 
authority  to  make  that  conveyaoce  ?     In  considering  these 

?uestioDS,  we  must  ignore  all  extraneous  claims  and  interests, 
f  the  Tredegar  Iron  works,  or  Smith,  or  Foreche,  trustees, 
have  any  claim  to  the  property  in  controversy,  it  is  not 
shown  in  this  record,  and,  in  fact,  could  not  have  been,  for 
they  are  strangers  to  the  record.  Both  the  plaintififs  in  at- 
tachment, Stocks  <fe  Bro.,  and  the  claimant,  Elliott,  rest 
their  respective  claims  on  the  original  ownership  of  McEl- 
wain, and  the  other  defendants  in  attachment.  Stocks  and 
brother  claim  as  attaching  creditors  of  the  former  defendants 
in  attachment ;  and  Elliott  claims  as  trustee  under  the  trust 
deed  made  by  McElwain  to  him  in  trust  for  the  benefit  of 
Printup  Bros.  &  Co.  So  that  neither  party  can  derive  any  ben- 
efit in  this  issue  from  any  claim  of  the  Tredegar  Iron  Works, 
or  its  trustees  may  assert.  The  plaintifl's,  to  maintain  their 
suit,  must  establish  the  ownership  of  defendants  in  attach- 
ment, when  the  attachment  was  levied.  The  claimant,  to 
succeed,  must  show  McElwain's  right  to  convey,  and  actual 
conveyance  by  him,  before  the  attachment  was  levied,  and 
the  existence  of  a  debt  unsatisfied,  secured  by  the  trust  deed. 
Any  legal  evidence,  tending  to  prove  either  of  these  proposi- 
tions, was  admissible.  It  will  not  do  to  say,  in  reply  to  this, 
that  the  documentary  evidence  showed  McElwain  was  with- 
out authority  to  bind  the  other  defendants.  He  was  one  of 
the  defendants  himself,  claimed  to  be  part  owner  of  the 
property,  and  whether  or  not  he  could  convey  his  own  inter- 
est in  the  property  described  in  the  trust  deed,  it  would, 
perhaps,  be  improper  for  us  to  determine  in  the  present  state 
of  this  record. 

The  question  raised  on  the  admissibility  of  secondary  ev- 
idence, of  the  contents  of  the  written  power  under  which 
McCullough  executed  the  contract  for  Marshall,  will  not, 
probably,  arise  again,  should  this  case  return -to  the  Circuit 
Court.  Coming  up  as  the  question  does,  with  proof  before 
the  court,  that  the  power  of  attorney  was  in  the  State  of 
Georgia,  beyond  the  jurisdiction  of  the  court,  this  authorized 
secondary  evidence  of  its  contents. — 1  Whar.  Ev.  §  130,  and 
note  6 ;  1  Greenl.  Ev.  §  558  ;  Shorter  v.  Sheppard,  33  Ala.  648  ; 
Scott  V.  Rivers,  1  St.  k  Por.  19. 

In  suppressing  the  answer  of  the  witness,  Printup,  to  the 
6th  interrogatory  in  chief,  and  to  the  first  and  third  cross- 
interrogatories,  the  Circuit  Court  erred.  They  were  reason- 
ably responsive  and  explanatory  of  the  subject  called  for  in 

the  interrogatories,  and  tended   to  prove  the  existence  of  the 
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debt  on  which  Elliott's  claim  was  founded.  That  being  a 
necessary  part  of  the  issue  formed,  we  are  unable  to  say 
what  influence  such  testimony  might  have  exerted. 

Many  objections  were  urged  to  answers  of  the  witness 
McCullough.  We  think  none  of  them  are  well  taken.  They 
were  but  the  statement  of  collective  facts,  which,  as  a  rule, 
witnesses  may  depose  to.  If  the  claimant  desired  to  know 
the  foundation  on  which  the  witness  rested  his  conclusions 
of  fact,  he  should  have  interrogated  him  on  that  subject. 
S.  N.  Hailroad  v.  3IcLertdon,  63  Ala.  266. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded.  - 


Shook  V.  Blount  et  al. 

Action  for  Breach  of  loritten  Contract  to  collect  Note  Delivered 
as  Collateral  Security. 

1.  Belease  ;  duty  of  court  io  construe  decree  relied  on  as. — When  the  defendant 
relies  on  a  decree  of  the  Chiiucery  Court  to  show  a  release  of  the  plaintiff  a 
cause  of  action,  the  court  must  construe  the  decree,  and  determine  from  its 
face,  whether  it  was  intended  to  operate  as  a  release,  and  a  charge  which  sub- 
mits this  question  to  the  jury  is  erroneous. 

2.  ISame  ;  when  parol  evidence  of  consent  of  parties  io  decree  relied  on  is  not 
admissible. — When,  in  such  a  case,  the  decree  sliows  nothing  on  its  face  which 
operates  as  a  release,  parol  evidence  that  the  plaintiflt's  solicitors  consented 
to  the  decree,  is  illegal  and  incompetent. 

Appeal  from  Etowah  Chancery  Court. 

Tried  before  Hon.  N.  S.  Graham. 

This  was  an  action  brought  by  W.  T.  Shook  against  Jos. 
G.  Blount  and  Samuel  Henry,  and  was  founded  on  the  fol- 
lowing contract :  "Gadsden,  Ala.,  Sept.  1871.  Be  it  known 
that  I  have  this  day  given  the  following  notes"  (describing 
them),  "and  to  secure  the  prompt  payment  of  the  above 
named  notes,  I  have  this  day  placed  in  the  hands  of  Henry 
and  Blount  the  following  collateral,  to-wit :  one  note  of 
hand  for  the  sum  of  thirty-five  hundred  dollars,  given  by  H. 
H.  Miller  to  me  for  the  purchase-money  of  land,  for  which 
land  I  have  only  executed  bond  for  titles,  but  I  have  not 
made  titles,  and  in  the  event  of  the  non-payment  of  said 
notes  by  the  first  day  of  April  next,  then  the  said  Henry  and 
Blount  are  to  proceed  to  collect  the  aforementioned  collateral, 
and  out  of  the  proceeds  pay  the  expense  incurred  in  collect- 
ing said  collateral,  and  then  the  above  mentioned  notes  and 


302  SUPEEME  COURT  [Dec.  Term, 

[Shook  V.  Blouut  et  al.] 

the  remainder,  if  any,  turn  over  to  the  said  W.  T.  Shook. 
W.  T,  Shook."  The  complaint  averred  that  the  notes  were 
not  paid  at  the  time  specified  in  the  contract ;  that  defend- 
ants received  Miller's  note  under  this  contract ;  that  Blount 
and  Henry  filed  a  bill  to  enforce  the  vendor's  lien  on  the 
land ;  that  they  obtained  a  decree  for  the  full  amount  of  the 
note,  principal  and  interest,  but  that  afterwards,  by  agree- 
ment with  Miller,  a  decree  was  entered  that  the  land  should 
be  sold  only  for  the  amount  of  the  secured  debts,  and  the  cost 
of  collecting  the  note ;  that  there  was  three  hundred  and 
seventy  dollars  due  on  the  note  in  excess  of  this  amount, 
which  Blouut  and  Henry  failed  to  collect.  The  evidence  for 
the  plaintiff,  on  the  trial,  tended  to  show  the  truth  of  these 
averments.  The  defendant,  who  had  pleaded  "in  short  by 
consent"  :  1.  Performance  of  all  the  stipulations  of  the  con- 
tract. 2.  That  plaintiff,  on  the  23d  day  of  June,  1873,  re- 
leased and  discharged  defendants  from  all  liability  on  account 
of  said  contract.  3.  Accord  and  satisfaction,  introduced  in 
evidence  a  decree  of  the  Chancery  Court  of  Etowah,  to  show 
a  release  by  the  plaintiff.  This  decree,  which  is  set  out  in 
the  opinion  of  the  court,  was  obtained  on  the  bill  filed  by 
Blount  and  Henry,  against  Miller,  on  the  purchase-money 
note  delivered  to  them  by  the  plaintiff.  Shook.  In  that  cause 
said  Shook  had  filed  a  cross-bill,  asserting  his  right  to  any 
balance  remaining  after  the  payment  of  the  secured  debts, 
and  the  costs  of  collecting  the  note.  This  cross-bill,  and  the 
original  bill,  were  both  dismissed.  The  defendants  intro- 
duced evidence  to  show  that  counsel,  who  represented  Shook, 
had  agreed  to  the  decree  of  June  23,  1873.  Plaintiff  ob- 
jected to  the  introduction  of  this  evidence.  The  court  over- 
ruled the  objection  and  defendant  excepted.  There  was  also 
evidence  introduced  by  the  plaintiff  to  show  that  neither  he 
nor  his  solicitor  had  consented  to  that  decree.  On  this  state 
of  facts  the  court  gave  the  charge  to  the  jury  which  is  set  out 
in  the  opinion.  The  giving  of  that  charge,  and  the  admis- 
sion of  the  evidence  as  to  the  plaintiffs  consenting  to  the  de- 
cree, is  assigned  as  error. 

M.  J.  TuRNLEY,  and  W.  H.  Denson,  for  appellants. — It  was 
the  duty  of  Blount  and  Henry,  under  the  contract,  to  collect 
Miller's  note,  pay  the  expense  of  collecting  it,  and  the  secured 
debts,  and  then  turn  over  the  remainder  to  appellant.  When 
it  was  shown  that  Blount  and  Henry  had  collected  enough  to 
pay  the  secured  debts,  and  the  costs  of  collecting,  and  that 
there  was  a  balance  remaining  due  on  the  note,  which  they 
had  failed  to  collect  or  pay  over,  appellant's  case  was  made 
out.     Blount  and  Henry  attempted  to  show  that  they  were 
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released  by  a  decree  of  the  Chancery  Court,  but  this  decree 
does  not  show  any  release  on  its  face.  The  court  should 
have  excluded  the  evidence  as  to  the  negotiations  and  mo- 
tives which  led  to  the  decree,  because  they  were  all  consum- 
mated by,  and  merged  in  it. — 1  Brick.  Digest,  865,  §§  86G, 
867,  868. 

Watts  &  Sons,  for  appellees. 

STONE,  J. — The  instrument  declared  on  in  this  case  bound 
Blount  and  Henry,  in  a  certain  event  which  happened,  to 
collect  the  note  of  Miller,  pay  certain  specified  debts  out  of 
the  proceeds,  and  pay  the  balance  to  Shook.  The  balance 
of  the  note,  some  three  hundred  and  seventy  dollars,  Blount 
and  Henry  failed  to  collect.  It  is  contended  for  defendants, 
appellees  here,  that  Shook  released  them  from  that  part  of 
their  contract,  by  having  knowledge  of,  and  assenting  to  the 
decree  of  June  23d,  1S73.  That  decree  finally  disposed  of 
all  the  funds,  except  the  said  balance,  and  left  that  open  for 
further  litigation,  raised  by  Miller's  cross-bill  against  Shook, 
his  co-defendant.  The  Chancellor  had  decreed  there  was  a 
lien  on  the  land  as  follows  :  "And  it  appearing  to  the  court 
from  said  report  that  there  is  due  on  the  note  from  said  re- 
spondent Miller  to  respondent  Shook,  mentioned  in  said 
bill  and  claimed  as  collateral  security  by  complainants,  the 
sum  of  four  thousand,  one  hundred  and  ninety-five  dollars 
and  thirty-two  cents,  up  to  this  date.  It  is,  therefore, 
adjudged  and  decreed  by  the  court  that  said  note  is  a  lien 
upon  the  lands  described  in  complainant's  bill,  to  the  amount 
of  said  note  and  interest,  as  above  stated."  The  decree  then, 
as  we  have  said,  postponed  or  reserved  the  consideration  of 
said  balance  of  three  hundred  and  seventy  dollars.  Both 
the  original,  and  Miller's  cross-bill,  were  subsequently  dis- 
missed by  the  Chancellor,  without  further  notice  or  disposi- 
tion of  said  three  hundred  and  seventy  dollars.  There  was 
oral  testimony,  pro  and  con,  that  Shock's  solicitor  had  knowl- 
edge of,  and  assented  to  the  terms  of  the  decree  of  June 
23d,  1873. 

The  charge  of  the  court  was,  "that  if  the  Jury  believed 
from  the  evidence  that  plaintiff  Shook  consented  to  the  de- 
cree of  23d  June,  1873,  contained  in  said  record  read  to 
them,  and  that  at  the  time  he  did  so  he  intended  it  to  operate 
as  a  release  of  the  defendants,  Henry  and  Blount,  from  the 
collection  of  the  balance  of  said  Miller's  note,  then  plaintiff 
could  not  recover."  In  giving  this  charge  the  court  clearly 
erred.  The  construction  of  the  Chancellor's  decree  of  June 
23d,  1873,  was  a   matter  for  the  court,  and  the  intention  of 
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the  parties  should  have  been  determined  by  the  court  from 
the  face  of  the  decree  itself.  There  is  nothing  in  the  decree 
which  releases  Blount  and  Henry  from  any  obligation  to  col- 
lect the  residue  of  the  Miller  note,  and  the  court  should  have 
so  instructed  the  jury.  If  Miller  had  obtained  a  decree  on 
his  cross-bill  against  Shook,  defeating  the  collection  of  that 
balance,  that  would  have  exonerated  Blount  and  Henry.  But 
Miller's  cross-bill  was  dismissed. 

There  was  nothing  in  the  objection  that  witnesses  were 
allowed  to  testify  to  the  argument  of  counsel  in  reference  to 
the  decree.  If  such  testimony  had  had  any  bearing  in  the 
case,  it  could  have  been  proved  in  no  other  way,  not  being  in 
writing.  The  fatal  objection  to  it  is,  that  it  was  worth  noth- 
ing when  proved,  as  it  neither  did,  nor  could  exert  any  influ- 
ence in  the  construction  of  the  Chancellor's  decree. 

Beversed  and  remanded. 


Kelly,  Ex'r,  v,  Garrett,  Ex'r. 

Petition  by  Executor,  in  Probate  Court,  to  have  Homestead  Set 
Apart  for  Minor  Heirs. 

1.  Creditor ;  is  person  in  adverse  interest  in  proceeding  to  set  apart  exemptions 
for  minor  heirs. — When  commissioners,  appointed  at  the  instance  of  the  per- 
sonal representative,  by  the  Probate  Court,  to  set  apart  property  as  exempt  for 
the  benefit  of  the  minor  children  of  a  decedent,  raalie  their  report,  a  creditor 
is  a  "  person  in  adverse  interest,"  and  may  file  written  exceptions  to  the  al- 
lowance of  the  claim. 

2.  Report  of  commvisioners  to  set  apart  homestead  ;  when  error  to  confirm. — 
When  on  the  day  that  a  petition  was  filed  by  an  executor  to  set  apart  property 
as  exempt  for  the  benefit  of  the  minor  heirs  of  a  decedent,  commissioners 
were  appointed  for  the  purpose,  who  reported  ten  days  thereafter,  an  order  of 
the  Probate  Court  confirming  their  report  on  the  same  day,  is  unauthorized  and 
should  be  vacated  on  motion.  » 

3.  Same  ;  jurisdiction  of  the  Probate  Court  to  try  exceptions  to  — As  the  stat- 
utes require  the  issue  formed  on  exceptions  to  such  a  report  to  be  certified  to 
the  Circuit  Court  for  trial,  and  expressly  prohibit  the  Probate  Court  from  ex- 
ercising jurisdiction  to  try  the  right  of  homestead,  its  proceedings  on  the  trial 
of  such  exceptions,  are  coram  nonjudice,  and  absolutely  void. 

4.  Exemptions  atjainst  creditors ;  by  what  law  determined.  —The  right  to  a 
homestead,  or  other  exemptions,  as  well  as  their  value  and  extent,  are  deter- 
mined, as  against  creditors,  by  the  law  which  was  of  force  when  the  debts 
were  contracted,  but  the  proceedings  for  their  aljotment  may  be  regulated  by 
a  subsequent  law. 

5.  D(>micil  of  child  determined  by  domicil  of  father. — The  domioil  of  the 
father  during  his  life,  is  also  the  domicil  of  his  infant  child,  and  the  latter 
does  not  lose  his  right  to  claim  property  as  exempt  to  him  on  the  death  of 
his  father,  although,  at  that  time,  he  is  in  another  State  attending  school. 
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Appeal  from  Coosa  Probate  Court. 

Heard  before  Hon.  John  S.  Bentley. 

On  October  5th,  1877,  Elmore  Garrett,  as  executor  of  the 
last  will  of  William  Garrett,  deceased,  filed  his  petition  in 
the  Probate  Court  of  Coosa  county,  where  the  administra- 
tion of  the  estate  of  said  William  Garrett  was  pending,  pray- 
ing that  a  homestead,  and  other  exemptions,  be  set  apart  to 
his  minor  heirs.     The  executor  alleged  in  his  petition,  that 
William  Garrett  left  certain  real  property,  which  is  described 
therein,  upon  which  the  homestead  of  the  family  was  situated  ; 
that  the  testator  left  surviving  him,  two  children  under  twenty- 
one  years  of  age,  Lewis  C,  and   Phineas  Garrett ;  that  the 
last  will  of  William  Garrett  had  been  duly  admitted  to  pro- 
bate, and  that  the  petitioner  was  proceeding  to   administer 
his  estate  under  the  provisions  of  his  will.     The   petition 
averred  that  the  infant  children  were  entitled  to  a  homestead 
of  one  hundred   and  sixty  acres  of  land,  and  prayed    that 
three  disinterested  persons  should  be   appointed,  under  the 
sixteenth  section  of  the  act  of  April,  1873,  as  commissioners 
to  set  apart  a  homestead  for  said  minors.     On  the  filing  of 
said  petition,  the  court  made  an  order  appointing  the  com- 
missioners ;  and  on  October  5th,  1875,  issued  to  them  a  com- 
mission directing  the  amount  of  property  to  be  set  apart  to 
said  minor  heirs.     On  the  15th  of  October,  1875,  at  a  "  spe- 
cial term,"  the  Probate  Court  confirmed  the  report  of  tbe 
commissioners,  which  set  apart  to  the  minor  heirs  one  hund- 
red and  sixty  acres  of  land,  not  exceeding  in  value  $2,000,  and 
certain  personal  property,  not  exceeding  $1,000  in  value.     On 
the  18th  of  December,  1875,  John  B.  Kelly,  as  executor  of 
the  will  of  James  A.  Kelly,  deceased,  filed   a  motion  to    set 
aside  the  order  confirming  the  report  of  the  commissioners. 
This  motion  stated  that  at  the  time  of  the  death  of  William 
Garrett,  in  August,  1876,  he  was  indebted  to  Jas.  A.  Kelly, 
appellant's  testator,  to  the  amount  of  $500,  which  was   evi- 
denced  by  a  promissory  note,  due  December  18,  1867,  for 
that  amount,  which  was  under  seal,  and  on  which  there  were 
credits,  leaving   the   amount  still   due  thereon  about  $500 ; 
that   he  was  a  party  in  adverse  interest,  and  moved  to   set 
aside  the  order  confirming  the  report  of  the  commissioners, 
because,  1.  It  was  made  before  the  expiration  of  ninety  days 
from  the  time  of  the  appointment,  or  report  of  the  commis- 
sioners.    2.  Because  it  was  made  at  a  "  special  term"  of  the 
Probate  Court,  and  was,  and  is,. void.     J.  B.  Kelly,  as  execu- 
tor, also  filed  exceptions  to  the  report  of  thecommissioners 
on  the  ground :    1.  That  one  of  the  heirs  for  whose   benefit 
the  petition  was  filed,  was  of  full  age  when  the  petition  to 
set  apart  the  exemptions  was  made.     2.  That  the  other  heir 
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for  whose  benefit  it  was  filed  was  a  non-resident  of  Alabama. 
3.  That  the  homestead  and  exemptions  were  set  apart  by  the 
commissioners  under  the  act  of  1873,  and  were  in  excess  of 
the  amount  of  such  exemptions  in  force  on  December  18th^ 
1867,  when  the  debt  due  James  A.  KeHy  was  contracted. 
Upon  the  filiog  of  this  motion,  and  said  exceptions,  a  citation 
was  issued  to  Elmore  Garrett  as  executor,  who  appeared, 
and  an  issue  being  made  up  between  him  and  J.  B.  Kelly, 
as  executor,  the  Probate  Court,  on  June  10,  1878,  proceeded 
to  hear  and  determine  said  motion  and  exceptions.  It  was 
proven  that  J.  B.  Kelly,  as  executor  of  the  will  of  Jas.  A. 
Kelly,  was  a  creditor  of  the  estate  of  William  Garrett,  to  the 
amount,  and  in  the  manner  stated  in  his  motion  and  excep- 
tions ;  that  Phineas  Garrett  left  Alabama  about  four  years 
before  his  father'^s  death,  and  had  not  been  in  the  State  since 
that  time.  The  testimony  also  showed  that  said  Phineas 
was  at  school  in  another  State,  and  that  his  father  retained 
control  over  him.  The  Probate  Court  rendered  a  decree 
overruling  the  motion  to  set  aside  the  order  confirming  the 
report  of  the  commissioners,  and  "  overruled  each  and  every 
one  of  the  exceptions  filed  by  said  J.  B.  Kelly,"  who  ex- 
cepted "  separately  and  severally  to  this  action  of  the  court. '^ 
The  errors  assigned  are  the  rendition  of  the  decree,  and  the 
overruling  the  motion,  and  the  exceptions  filed  Tuy  appellant. 

Le\^s  E.  Parsons,  Jr.,  for  appellant. — A  creditor  is  a  per- 
son "  in  adverse  interest,"  and  within  the  terms  of  the  statute 
allowing  such  persons  to  file  written  exceptions  to  the  report 
of  the  commissions  to  set  apart  property  as  exempt. — Smith 
V.  Phillips,  54  Ala.  8.  Appellant  being  entitled  to  file  the 
exceptions  his  motion  should  have  been  granted. — Curtis  v. 
Williams,  33  Ala.  370.  The  report  of  the  commissioners  was- 
confirmed  by  the  Probate  Court  on  the  same  day  it  was  made, 
when,  by  the  very  terms  of  the  statute,  the  appellant  was 
allowed  ninety  days  in  which  to  file  exceptions.  The  order 
was  prematurely  made  and  should  have  been  vacated.  It 
was  not  grantable  as  of  course,  and  was  void  because  it  was 
made  at  a  special  term  of  the  court,  to  which  it  was  not 
made  returnable,  and  to  which  it  had  not  been  adjourned. 
Boynton  v.  Nelson^  46  Ala.  501.  The  debt  due  appellant's 
testator  was  contracted  in  1867,  and  the  allowance  of  the 
exemptions  was  made  under  the  act  of  1873.  In  the  case  of 
Gunn  V.  Barry,  15  Wall,  610,  the  Supreme  Court  of  the 
United  States  held  that  the  provision  of  the  constitution  of 
Georgia  increasing  the  amount  of  exemptions  after  the  debt 
was  contracted,  which  was  sought  to  be  enforced,  was  void. 
This  authority  is  binding  on  this  <;ourt.  The  law  in  force 
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when  the  debt  was  contracted  governs  the  exemptions. 
Anthony  v.  Anthony,  55  Ala.  344.  There  was  no  statute  in 
force  at  the  time  of  the  death  of  Wm.  Garrett,  August,  1876, 
(Coioles  V.  Marks,  55  Ala.)  which  allowed  exemptions  against 
the  debt  due  appellant's  testator.  The  exceptions  to  the  re- 
port of  the  commissioners  should  have  been  certified  to  the 
Circuit  Court ;  the  Probate  Court  had  no  jurisdiction  to 
try  them,— Code  1876,  §§  2841,  2838. 

F.  L.  Smith,  for  appellee. — The  allowance  of  the  exemp- 
tions on  this  case  were  governed  by  the  statute  of  April  23, 
1873.  The  family  of  Wm.  Garrett  are  certainly  entitled  to 
an  exemption  of  some  property,  and  in  determining  what 
should  be  allowed  them  the  court  is  governed  by  the  law^  in 
force  at  the  death  of  the  parent. —  Taylor  v.  Peitus,  52  Ala. 
287  ;  Taylor  v.  Taylor,  53  Ala.  135  ;  Rvttenherry  v.  Pipes,  53 
Ala.  447.  Exemption  laws  should  be  liberally  construed. 
Webb  V.  Edwards,  46  Ala.  11. 

SOMERYILLE,  J.— This  is  a  proceeding  before  the  Pro- 
bate Court,  originating  in  a  petition  filed  by  the  appellee,  as 
executor  of  the  last  will  and  testament  of  William  Garrett, 
deceased,  seeking  to  have  a  homestead  and  other  property 
set  apart  as  exempt  for  the  benefit  of  two  minor  heirs,  the 
children  of  the  testator.  The  application  was  granted,  and 
the  exemptions  allowed  under  the  provisions  of  the  act  of 
April  23,  1873.— Session  Acts  1872-73,  pp.  64-69. 

The  case  is  brought  here  on  certain  exceptions  taken  to 
the  report  of  the  commissioners,  who  were  appointed  by  the 
probate  judge  to  make  the  selection  and  valuation  of  the 
exempted  property.  These  exceptions  were  disallowed  by 
the  court,  and  an  appeal  was  taken  from  the  decree  by  the 
appellant,  who  is  the  personal  representative  of  a  creditor 
of  the  testator's  estate.  In  cases  of  this  character,  the 
statute  allows  written  exceptions  to  the  allowance  of  the 
claim,  to  be  filed  by  "  the  personal  representative  or  ayiy  per- 
son in  adverse  interest,^'  but  requires  this  to  be  done  *"  within 
thirty  days  after  the  expiration  of  the  sixty  days"  given  the 
commissioners  for  making  return  of  their  report. — Code, 
(1876),  §  2841. 

The  appellant,  as  executor,  was  a  creditor  of  the  estate  of 
William  Garrett,  and  was,  therefore,  within  the  meaning  of 
the  statute,  "a  person  in  adverse  interest."  As  said  by  tbis 
court  in  Smith  v\  Phillips,  Brickell,  C.  J.,  "  the  whole  law  of 
administration  is  founded  on  the  theory  that  they  (creditors) 
have  an  interest,  and  the  primary  interest,  in  the  estate." 
lb.  54  Ala.  8.     And  the  method  and  remedy  resorted  to  for 
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ascertaining  the  exemptions  were  permissible  and  proper 
under  the  provisions  of  §  2844  of  the  Code,  in  as  much  as 
the  proceedings  were  commenced  on  October  8,  1877,  after 
the  latter  section  was  amended  by  the  act  of  February  9th, 
1877. 

The  record  shows,  that,  on  the  same  day  the  petition  was 
filed,  commissioners  were  appointed  to  set  apart  the  exemp- 
tions, who  made  their  report  on  October  18th,  1877 — ten 
days  thereafter.  The  probate  judge  confirmed  the  report 
immediately,  on  the  same  day  it  was  made.  This  action  was 
premature  and  unauthorized  by  law.  It  does  not  appear  to 
have  been  made  at  a  regular,  or  special,  adjourned  term,  and 
it  was  not  such  an  order  or  proceeding  as  is  authorized  to  be 
had,  or  granted  at  any  other  time,  in  contemplation  of  sec- 
tion 701  of  the  present  Code,  (1876). — Arrington  et  al.  v. 
Roach,  Adm'r,  42  Ala.  155. 

It  was  otherwise  objectionable  on  the  ground,  that  the  per- 
sonal representative  and  creditors  of  the  estate  are  allowed 
ninety  days  within  which  to  file  exceptions,  for  the  purpose 
of  contesting  the  claim  before  the  probate  court.  The  ap- 
pellant was  debarred  of  this  right,  by  this  improvident  pro- 
ceeding, which  ought  to  have  been  vacated  on  the  applica- 
tion of  the  injured  party. — Code  (1876),  §  2811 ;  Curtis  v. 
Williams,  33  Ala.  570. 

The  probate  court,  furthermore,  had  no  jurisdiction  to  try 
the  exceptions  filed  to  the  allotment  of  the  homestead.  The 
statute  expressly  declares  that  "the  issue  formed  therein 
shall  be  certified  by  the  probate  court  to  the  circuit  court  of 
-the  county,  and  shall  be  therein  tried  at  the  next  term  thereof, 
and  the  judgment  of  such  circuit  court  therein  shall  be  cer- 
tified back  to  the  probate  court  for  further  proceedings,  (fee." 
Code  (1876),  §  2851.  Section  283S  of  the  Code  inhibits  the 
exercise  of  such  jurisdiction  in  the  following  peremptory 
words  :  "  iw  7io  case  shall  the  trial  of  the  right  of  homestead 
be  had  before  a  judge  of  piohate  or  justice  of  the  peace." 

The  proceedings  of  the  probate  court  in  regard  to  the 
homestead,  being  coram  non  judice,  are  absolutely  void. 

There  is  still  another  objection  to  the  decree  and  proceed- 
ings of  the  probate  court,  which  must  prove  fatal  to  their 
legality. 

Section  2844  of  the  Code  (1876)  provides,  that,  in  all  cases 
of  debts  or  demands,  contracted  at  any  time  before  the  State 
constitution  of  1868  became  operative,  an  exemption  shall 
be  allowed,  the  quantum  of  which  shall  be  determined  by  the 
statute  law  'which  was  of  force  tvhen  such  debts  or  demands 
was  contracted.'' 
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The  claim  represented  by  appellant  in  this  case  was  con- 
tracted December  17th,  1867. 

The  above  statute  is  merely  declarative  of  what  the  law 
would  otherwise  have  been,  as  since  decided  by  this  court  in 
Nelson  v.  McCrary  et  al.  60  Ala.  301,  and  Fearne  v.  Ward, 
AdmW,  65  Ala,  33. 

These  cases  hold,  in  conformity  to  the  doctrine  declared  by 
the  Supreme  Court  of  the  United  States,  in  Gunn  v.  Barry, 
15  Wall.  610,  that  the  right  to  a  homestead  exemption,  as 
against  the  claim  of  creditors,  is  to  be  determined  by  the  law 
which  was  of  force  when  the  debt  was  contracted,  and  not 
by  a  subsequent  law,  which  was  of  force  when  the  property 
was  acquired  ;  and  that  a  subsequent  statute,  when  enlarg- 
ing homestead  exemptions,  cannot  operate  on  existing  con- 
tracts without  impairing  their  obligation.  In  other  words, 
all  contracts  have  reference  to  exemption  laws,  existing  and 
in  force  at  the  date  or  time  at  which  they  are  entered  into  by 
the  contracting  parties.  The  probate  court  erred  in  ignor- 
ing this  principle.  It  was  proper  to  pursue  the  method  and 
remedies  authorized  by  the  present  Code  in  ascertaining  and 
determining  the  exemptions  claimed  by  the  petitioner.  But 
the  quantum  of  the  exemptions,  both  of  real  and  personal 
property,  if  any  are  allowable  at  all  in  this  case,  ought  to 
have  been  determined  by  the  laws  in  force  on  the  date  of  the 
claim  or  debt,  not  by  the  act  of  April  23,  1873,  as  was  im- 
properly done  in  this  case  by  the  court  below. 

It  is  insisted  by  appellant  that  Phineas  Garrett,  one  of 
the  minors,  who  was  a  beneficiary  of  this  application,  was  a 
non-resident  of  the  State,  and  on  this  ground  not  entitled  to 
any  exemption  allowed  by  statute.  He  had,  prior  to  his 
father's  death,  been  sent  to  Rhode  Island,  where  he  was  at- 
tending a  free  school  in  that  State.  It  does  not  appear  that 
he  left  Alabama  for  any  other  purpose,  or  that  he  had  any 
intention  of  permanently  remaining  absent. 

During  the  life  of  the  father,  his  domicil  was  also  that  of 
the  minor.  It  is  frequently  said  that  one's  original  domicil 
"  clings  closely,"  and  the  law  does  not  readily  presume  its 
change,  certainly  not  when  absence  is  temporary,  and  is  at- 
tended with  animus  revertendi. 

In  Troy's  Election  Case,  71  Penu.  State  Rep.  302,  it  was 
properly  held,  that  a  student,  who  had  gone  to  a  literary  in- 
stitution for  the  purpose  of  receiving  an  education,  and  in- 
tending to  leave  after  graduation,  does  not  lose  his  original 
domicil.  The  exception  based  on  this  ground  was  without 
merit. 

For  the  above  errors,  the  decree  of  the  Probate  Court  is 
reversed,  and  the  cause  is  hereby  remanded. 
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Park  et  al.  v,  Wiley. 

BUI  in  Equity  to  Enforce  Vendor's  Lien  on  Land. 

1.  Interest;  attaches  from  maturity  of  debt. — Unless  there  is  an  agreement  to 
the  contrary,  interest  attaches  as  an  incident  to  a  debt,  from  the  moment  it  is 
dae. 

2.  Same  ;  ichat  absolves  debtor  from  paymerU  of. — A  tender  of  the  amount 
due,  at  the  maturity  of  the  debt,  or  a  sabseqaent  tender  of  that  amount,  in- 
cluding accrued  interest,  if  not  merely  gratuitous,  will  absolve  the  debtor 
from  future  liability  for  interest. 

3.  Tender,  or  agreaiient  to  uyuoe  interest,  affirmative  matter. — A  tender  is  an 
aflSrmative  plea,  both  at  law  and  in  equity,  and  the  burthen  of  proving  it  rests 
on  the  party  pleading  it,  and  the  making  of  an  agreement  to  absolve  the 
debtor  from  the  future  payment  of  interest,  is  affirmative  matter,  and  must  be 
proven  by  the  party  relying  on  it. 

4.  Same  ;  how  vendee  absolved  from  payment  of  vendor  bebig  unaUe  to  make 
title  — If  the  vendee  of  lands  offers  to  pay  the  purchase-money,  at  the  time  ap- 
pointed, and  the  vendor  is  unable  to  make  titles,  and  another  day  is  appointed 
for  that  purpose,  the  vendee,  to  relieve  himself  from  the  payment  of  interest, 
must  pay,  or  tender  the  money  on  that  day. 

5.  Same ;  same. — If,  in  such  a  case,  the  vendor  declines  to  receive  the 
purchase-money  because  he  is  not  able  to  make  titles,  the  vendee  will  not  be 
compelled  to  pay  interest  if  the  tender  is  kept  open. 

6.  Tender ;  "how  kept  open. — When  a  tender  is  relied  on,  the  party  making 
it  must  keep  the  money  (though  not  the  identical  coin  or  notes,  but  money 
of  a  like  kind)  safely,  so  that  he  may  produce  it  when  required,  and  in  this 
way  the  tender  is  kept  open  for  the  acceptance  of  the  party  whenever  he 
shows  a  willingness  to  accept  it. 

7.  Same  ;  when  insnffixiient. — When  the  evidence  shows  that  the  party  mak- 
ing the  tender  borrowed  the  monej  to  be  used  for  that  purpose,  and  immedi- 
ately returned  it  to  the  lender,  such  a  tender  is  insufficient,  and  will  not  ab- 
solve the  party  from  the  payment  of  interest. 

8.  Sime  ;  money  must  be  paid  into  court  to  support  plea  qf.-k  plea  of  tender 
cannot  be  supported,  unless  accompanied  by  the  payment  of  money  into  court. 

Appeal  from  Pike  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  in  chancery,  filed  on  the  17th  day  of  April, 
1880,  by  Glenn  Park  and  others,  as  the  heirs  at  law  of  R.  H. 
Park,  deceased,  against  Henry  C.  Wiley  to  enforce  a  vendor's 
lien  on  certain  lands  therein  described.  The  bill  alleged 
that  on  the  first  day  of  March,  1869,  said  R.  H.  Park  sold 
said  land  to  Henry  C.  Wiley,  who,  in  consideration  of  such 
purchase,  executed  his  promissory  note  for  $400  ;  that  no 
deed  had  been  made  to  the  defendant,  but  that  said  Park 
had  given  his  bond  to  make  titles;  that  the  defendant, 
Wiley,  was  in  possession  of  the  land,  and  had  paid  two  hun- 
dred dollars  on  the  purchase-money  note — fifty  dollars  on 
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April  1,  1869,  and  one  hundred  and  fifty  dollars  on  January 
5,  1870.  The  bill  prayed  that  the  amount  due  on  the  note 
might  be  ascertained  and  a  lien  declared  on  the  land  to  that 
extent,  and  the  land  sold  for  its  payment  The  defendant 
answered  the  bill  under  oath,  and  stated  that  he  had  paid 
part  of  the  purchase-money  before  it  was  due  ;  that  on  the 
day  fixed  to  make  titles  to  him  by  the  bond  for  title  given 
him  b}'  said  Park,  he  borrowed  eighty-five  dollars  from  W. 
C,  Wood,  and  tendered  to  R.  H.  Park  the  whole  amount  of 
the  purchase-money,  and  demanded  the  purchase-money  note 
and  a  title  to  the  land  ;  that  said  Park  took  the  money  thus 
tendered  him,  counted  it  over,  and  handed  back  two  hundred 
dollars  of  it,  telling  the  defendant,  Wiley,  to  keep  it  until  he 
could  ascertain  whether  he  (Park)  had  made  a  mortgage  on 
the  land  to  one  Siler,  and  instructed  the  defendant  to  endorse 
on  the  bond  for  titles  the  following  words  :  "  In  consequence 
of  not  being  able  at  this  time  to  make  title  to  the  land  de- 
scribed within,  to  H.  C.  Wiley,  I  hereby  extend  the  terms 
and  conditions  of  the  within  bond  to  the  12th  of  September, 
1870.  January  5,  1870.  R.  H.  Park."  The  evidence  showed 
that  the  money  borrowed  to  make  the  tender  was  immedi- 
ately returned  to  the  lender.  The  answer  also  stated  that 
"  the  respondent  then  told  said  Park  (when  he  refused  the 
tender,)  that  he,  respondent,  would  not  and  could  not  be 
responsible  for  interest  after  that  time,  and  that  said  Park 
agreed  and  assented  to  this.  The  Chancellor  decreed  that 
the  respondent,  Wiley,  was  not  chargeable  with  interest  on 
the  note,  and  referred  it  to  the  register  to  ascertain  the 
amount  due  on  the  note,  excluding  interest.  The  error 
assigned  is  the  rendition  of  the  decree,  relieving  the  respond- 
ent, Wiley,  from  the  payment  of  interest. 

J.  D.  Gaednee,  for  appellants. 

Griffin  &  Wood,  for  appellee. 

BRICKELL,  C.  J.— As  the  case  is  now  presented,  there  is 
but  a  single  question  for  decision  ;  the  liability  of  the  ap- 
pellee for  interest  on  the  note  given  hj  him  for  the  purchase - 
money  of  the  lands.  It  is  claimed  that  he  is  absolved  from 
liability,  because  at  the  maturity  of  the  note  he  made  a 
tender  of  the  amount  due  to  the  payee  of  the  note,  the  an- 
cestor of  appellants,  and  that  the  money  was  in  fact  received, 
and  returned  to  him  under  an  agreement  that  he  should  re- 
tain it  without  interest,  until  it  was  ascertained  whether  there 
was  an  incumbrance  on  the  premises,  which  must  be  removed 
before  a  good  title  could  be  made  to  the  appellee.     In  this 
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State,  interest  attaches  to  a  debt,  as  an  incident  from  the 
moment  it  is  due,  unless  there  is  some  agreement  to  the  con- 
trary.—  Whittcorth  V.  Hart,  22  Ala.  343  ;  Cheek  v.  JValdrum, 
25  Ala.  152  ;  Hollingsivorth  v.  Hammond,  30  Ala.  668.  A 
tender  of  the  amount  due  at  the  maturity  of  a  debt,  or  a  ten- 
der subsequently  of  the  amount  including  interest,  will  ab- 
solve the  debtor  from  future  liability  for  the  payment  of  in- 
terest,— Rudolph  V.  Wagner,  36  Ala.  698.  And  an  agreement 
waiving  the  future  payment  of  interest,  if  not  merely  gratui- 
tous, will  relieve  from  liability. — Kyp  v.  Bostick,  18  Ala.  589 ; 
Cox  V.  M.  d'  Y.  B.  B.  Co.  37  Ala.  320. 

A  tender  is  an  affirmative  plea,  whether  interposed  at  law 
or  in  equity,  the  burthen  of  proving  which,  rests  on  the  party 
pleading  it.  And  the  making  of  an  agreement  by  the  cred- 
itor, relieving  the  debtor  from  the  payment  of  interest,  a 
legal  incident  of  the  contract,  is  affirmative  matter  to  be 
proved.  The  endorsement  on  the  bond  for  title,  shows  no 
more  than  that  the  vendor  was  unable  on  the  day  of  its  date 
(a  day  subsequent  to  the  maturity  of  the  note  for  the  pay- 
ment of  the  purchase-money,)  to  make  title,  and  that  the 
time  for  making  title  was  extended  to  the  12th  September 
following.  It  is  its  own  best  expositor  of  the  agreement  be- 
tween the  parties,  and  bears  no  indication  of  a  purpose  on 
the  part  of  vendor  or  vendee,  to  waive  the  payment  of  in- 
terest. If  a  vendee  of  lands  offer  to  pay  the  purchase-money 
at  the  time  appointed,  and  the  vendor  is  then  unable  to  make 
title,  and  another  day  is  appointed  for  the  making  of  title,  it 
is  incunibent  on  the  vendee  to  pay,  or  tender  on  that  day,  if 
he  would  relieve  himself  from  interest. — Bass  v.  GillUand,  5 
Ala.  761.  Or,  if  the  vendor  should  decline  to  receive  the 
money,  because  of  his  inability  to  make  title,  it  would  be  in- 
equitable to  compel  the  vendee  to  pay  interest,  if  he  kept  the 
tender  open,  and  continued  in  readiness  to  pay.  In  the 
present  case,  it  is  apparent  the  tender  was  not  kept  open, 
nor  did  the  vendee  continue  in  readiness  to  pay.  A  part  of 
the  money  had  been  borrowed,  and  it  was  immediately  re- 
turned to  the  tender,  the  vendee  deriving  benefit  from  its 
use.  When  a  tender  is  relied  upon,  the  duty  resting  on  the 
party  making  it,  is  to  keep  the  money  safely,  not  the  identi- 
cal coin,  or  bank  notes,  but  money  of  like  kind,  so  that  he 
may  produce  it  when  required.  The  tender  is  then  kept 
open,  ready  for  the  acceptance  of  the  other  party,  whenever 
he  manifests  a  willingness  to  receive  the  money. — 7  Wait's 
Actions  k  Def.  592.  The  facts  shown  in  the  record,  are  in- 
sufficient to  show  an  agreement  by  which  the  appellee  was 
relieved  from  the  payment  of  interest,  and  they  are  insuffi- 
cient to  prove  the  plea  of  tender.     The  plea  could  not  be 
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supported  in  any  event,  because  it  was  unaccompanied  by  the 
payment  of  the  money  into  court. — Daughdrill  v.  Sweeny,  41 
Ala.  310;  McGuire  v.'  VanPelt,  55  Ala.  344. 
Reversed  and  remanded. 


Hastie  &  Silver  v,  Aiken  et  al. 

Bill  in  Equity  for   Settlement  of  Trust,  and  Distribution  of 

Funds. 

1.  Express  trust ;  statute  of  limitations  does  not  run  against. — The  statute  of 
limitations  does  uot  begm  to  ruu  against  an  express  and  continuing  trust, 
until  the  trustee  disavows  and  repudiates  the  trust,  and  this  disavowal  is 
brought  to  the  knowledge  of  the  cestui  que  trust. 

2.  Cestuis  que  irustent ;  can  not  set  up  statute  of  limitations  against  each  other, 
Cestuis  que  trustent  can  not  set  up  the  statute  of  limitations  against  each  other, 
unless  the  trustee  himself  could  make  this  defense  against  the  cestui  que  trust. 

3.  Same  ;  evidence  as  to  shares  of,  in  trust  fund. — On  a  bill  filed  by  a  cestui 
que  trust,  against  another  ce.^tui  que  trust,  and  the  trustee,  who  holds  funds 
belonging  to  them  as  late  partners  for  a  settlement  of  the  trust,  any  evidence, 
such  as  the  state  of  the  partnership  accounts,  showing  the  relative  proportion 
of,  due  to  the  claimants  out  of  the  fund,  is  admissible. 

4.  Decree;  what  is  such  a  final  decree  as  icill  support  appeal. — A  decree  which 
settles  all  the  equities  between  the  parties  is  final,  and  will  support  an  appeal, 
although  it  may  be  necessary  to  ascertain  the  respective  shares  of  the  parties 
in  a  fund  in  controversy. 

Appeal  from  Mobile  Chancery  Court, 

Heard  before  Hon.  John  A.  Fostee. 

This  was  a  bill  filed  July  13,  1880,  by  J.  H.  Hastie  and  W. 
H.  Silver,  as  executors  of  the  will  of  J.  H.  Hastie,  Sr.,  against 
Clara  Aiken,  as  administratrix  of  the  estate  of  Alma  Aiken, 
deceased.  The  bill  avers  that  in  December,  1867,  John  H. 
Hastie  and  Clara  Aiken,  of  Baldwin  county,  formed  a  part- 
nership in  the  lumber  business,  under  the  name  and  style  of 
Aiken  &  Hastie ;  that  Mrs.  Aiken  was  to  furnish  the  mill, 
and  Hastie  was  to  give  to  the  business  his  personal  super- 
vision and  management,  having  full  control  of  it ;  that  the 
profits  and  losses  were  to  be  equally  divided,  the  firm  paying 
for  all  supplies  and  materials  and  all  expenses ;  that  the 
partnership  was  continued  for  about  six  months,  and  was 
then  dissolved ;  that  during  its  continuance  it  had  shipped 
lumber  to  New  Orleans,  to  Ward  &  Hobson,  to  the  value  of 
$3,200  ;  that  on  the  dissolution  of  the  firm  Mrs.  Aiken  had 
ordered  Ward  &  Hobson  not  to  pay  this  sum  over  to  said 
Hastie ;  that  Mrs.  Aiken  and  J.  H.  Hastie  entered  into  the 


314  SUPREME  COURT  fDec.Tenn, 

[Hastie  &  Silver  v.  Aiken  et  al.  ] 

following  agreement :  "There  is  a  sum  of  money  in  the  hands 
of  Messrs.  Ward  &  Hobson,  of  New  Orleans,  amounting  to 
$3,209.43,  and  the  right  to,  and  ownership  of  it,  is  claimed  by 
both.     The  money  is  not  drawing  interest ;   we,  therefore, 
hereby  agree  that  we  will  give  a  joint  order  for  the  same  to 
Messrs.  Price   Williams  &   Son,  who  shall   raise    a  special 
account  on  their  books  with  Hastie  &  Aiken,  and  they  shall 
proceed  to  invest  the  same  in  some  good  bonds,  or  mortgages 
on  property  in  Mobile,  and  the  proceeds  of  the  coupons  from 
such  bonds,  or   the   interest  arising  from  the  mortgage,  or 
mortgages,  said  Price  Williams  &  Sou  shall  invest,  from  time 
to  time,  until  such  time  as  the  said  Hastie  <fe  Aiken  shall 
draw  said  money,  bonds,  or  mortgage  by  joint  order,  or  the 
ownership  being  decided  in  law.     In  testimony  whereof,  we 
hereto  set  our  hands  and  seals,  this  29th  day  of  January, 
1873.     (Signed  in  duplicate.)     J.  H.  Hastie  ;  Clara  Aiken." 
That  the  money  was  drawn  by  Price  Williams  &  Son  from 
Hobson  &  Ward ;  that  said  Hastie  paid  with  his  own  money 
many  of  the  debts  of  the  firm  of  Aiken  &  Hastie,  and  wound 
up  all  the  business  of   the  firm   except  the  balance  in    the 
hands  of  Price  Williams  &  Son  ;  that  during  the  continuance 
of  the  partnership  all  materials  furnished  by  either  partner, 
or  whatever  sums  were  drawn  on  account  of  the  partnership, 
was  duly  credited  on  the  books  of  the  firm ;  that  John  H. 
Hastie  died  in  March,  1875,  and  that  complainants  are  the 
duly  qualified  executors  of  his  will ;  that  Mrs.  Aiken   died 
intestate   in  August,  1877,  and   that  the  respondent.  Alma 
Aiken,  is  the  duly  qualified  administratrix  on  her  estate  ; 
that  the  fund  in  the  hands  of  Price  Williams  &  Son  belongs 
to  the  estate  of  J.  H.  Hastie.     The   bill   makes   said   Alma 
Aiken    a    party  defendant   thereto,    as   administratrix,   and 
also  Price  Williams,  as  the  surviving  partner  of  the  firm  of 
Price   Williams   &  Son,  and  prays  that  the  fund   may   be 
decreed  to  belong  to  said   Hastie.     The  administratrix   of 
Mrs.  Aiken's  estate  filed  an  answer,  in  which  she  denied  that 
the   fund  in  controvers}'   belonged  to  John  H.  Hastie,  but 
averred  that  it  was  the  property  of  her  intestate,  and,  also, 
filed  a  demurrer  to  the  bill,  on  the  ground  :    1.  That  the  bill 
was  filed  to  settle  an  implied  trust,  and  the  right  is  barred  by 
the  statute  of  limitations  of  six  years.     2.  That  the  bill  was 
filed   to   enforce   a   settlement   of  partnership   accounts   in 
determining  which  of  the  partners  was  entitled  to  the  trust 
fund,  and  that  the  remedy  was  barred  by  the  statute  of  lim- 
itations of  six  years.     The  respondent,  Price  Williams,  also 
filed  an  answer,  in  which  he  averred  that  he  held  the  money 
under  the  agreement  which  is  set  out  above,  and  also  demur- 
red to  the  bill,  on  the  ground  that  it  was  multifarious,  seek- 
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ing  to  enforce  the  settlement  of  a  trust,  and  at  the  same  time 
seeking  an  account  of  partnership  transactions. 

The  Chancellor  overruled  the  demurrers,  and  rendered  a 
decree  declaring  the  complainant  entitled  to  relief,  and 
referred  it  to  the  register  to  ascertain  whether  the  fund 
belonged  to  complainant's  testator,  or  to  Alma  Aiken,  as  ad- 
ministratrix. 2.  To  state  an  account  between  the  members 
of  the  firm  of  Hastie  &  Aiken.  3.  What  is  the  amount  of 
the  fund  in  the  hands  of  Price  Williams,  held  by  him  under 
said  agreement  ?  4.  What  is  a  reasonable  compensation  for 
the  trustee,  for  his  services  to  the  trust  estate  ?  This  decree, 
and  the  decree  overruling  the  demurrers,  are  assigned  as 
error. 

Watts  &  Sons,  for  appellant. — The  Chancellor  refers  it  to 
the  register  to  ascertain  whether  the  fund  belongs  to  the 
complainant.  This  was  the  very  question  the  bill  was  filed 
to  settle.  Yet  the  decree  declares  the  complainant  entitled 
to  relief.  This  is  inconsistent  and  erroneous.  If  the  bill  was 
filed  to  settle  the  accounts  of  a  partnership  it  was  barred  by 
the  statute  of  limitations  of  six  years. — Bradford  v.  Spyker, 
33  Ala.  134.  If  the  whole  of  the  fund  belonged  to  John  H. 
Hastie  he  had  an  adequate  remedy  at  law,  and  the  complain- 
ants may  still  assert  it.  But  if  the  fund  is  partnership 
assets,  then  complainants  have  no  right  to  it  until  there  is  a 
settlement  of  the  partnership  accounts.  If  the  fund  belonged 
jointly  to  Mrs.  Aiken  and  J.  H.  Hastie,  then  'the  remedy  at 
law  is  complete,  and,  in  whatever  way  we  regard  the  bill,  it 
is  without  equity.  There  was  no  evidence  to  support  the 
allegations  of  the  bill,  and  yet  the  Chancellor  makes  a  decree 
on  the  merits  of  the  cause.     This  can  not  be  supported. 

CoBBS  &  Tompkins,  for  Williams. — The  bill  was  barred  by 
the  statute  of  limitations  of  six  years. — 43  Ala.  201.  Clara 
Aiken,  as  surviving  partner,  took  the  whole  interest  in  the 
fund  in  the  hands  of  Williams  &  Son,  and,  as  the  bill  is  filed 
too  late  to  force  a  partnership  settlement,  it  is  without  equity 
and  should  be  dismissed. — 49  Ala.  212 ;  1  Wm's  on  Ex'rs, 
115.  If  Williams  &  Son  are  liable  to  any  one,  it  is  to  the 
administratrix  of  the  surviving  partner.  —8  ^Vheat.  669  ;  Coll- 
yer  on  Part.  §  666.  Tlie  liabilities  of  Williams  &  Son  in  this 
case  are  only  such  as  the  law  imposes  on  them.  They  hold 
the  money  to  pay  it  to  whomsoever  it  may  belong. —  Martin 
V.  Br.  Bank  Decatur,  31  Ala.  131. 

Thos.  H.  Price,  and  Clopton,  Herbert  &  Chambers,  for 
appellees. — Under  the  agreement  of  the  parties,  and  the  facts 
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shown  in  this  case,  the  statute  of  limitations  could  never  ran" 
against  the  rights  of  complainants,  or  their  testator. —  Gaus- 
ler  V.  Wiiarton,  62  Ala.  358  ;  Bradford  v.  Spijker,  32  Ala.  134; 
Cannon  v.  Gopeland's  Adrn'r,  43  Ala.  201.  A  cestui  que  trust 
can  not  set  up  the  defense  of  the  statute  of  limitations 
against  his  co-ces^wi  que  trust. — Foscue  v.  Foscue,2  Iredell,  321. 
This  doctrine  is  approved  in  2  Perry  on  Trusts,  863.  The 
possession  of  the  trustee  is  the  possession  of  each  and  every 
cestui  que  trust.  Tins  bill  was  not  filed  to  settle  partnership 
accounts,  but  to  determine  the  ownership  of  a  particular 
fund.  Complainants  will  offer  to  prove  enough  of  the  part- 
nership dealings  to  show  themselves  entitled  to  the  trust 
fund.  This  evidence  is  certainly  not  barred  by  any  statute 
of  limitations. 

SOMERVILLE,  J.^This  is  not  properly  a  bill  for  the  set- 
tlement of  partnership  accounts  of  the  firm  of  Aiken  &  Has- 
tie.  If  so,  the  plea  of  the  statute  of  limitations  of  six  years, 
might  be  a  sufficient  answer  to  the  case  made  by  the  bill, 
unless  it  come  within  the  principle  decided  in  Causler  v. 
Wharton,  62  Ala.  359,  whicli  is  immaterial  to  be  decided.  We 
may  concede  that  the  lapse  of  six  years  from  the  date  of  dis- 
solution, ordinarily,  and  as  a  general  rule,  operates  to  bar  a 
suit  in  equity  for  the  settlement  of  partnership  accounts. 
Bradford  v.  Spykers  Adnir,  32  Ala.  134. 

The  complainant  in  the  bill  does  not  pray  for  any  decree 
or  relief  against  the  defendant,  based  on  any  balance  due  on 
such  settlemenT  Such  claim  is  expressly  renounced,  and  all 
redress  founded  on  it  is  directly  repudiated.  It  is  the  recov- 
ery and  enforcement  of  such  a  personal  decree  that  statutes 
of  limitations  are  held  to  legally  bar.  They  affect  the  rem- 
edy, rather  than  the  right. — 2  lirick.  Dig.  p.  '217,  §  1. 

The  contention  here  is  a  trust  fund — an  amount  of  money 
over  five  thousand  dollars — deposited,  by  special  agreement, 
in  the  Bank  of  Mobile,  under  the  management  of  Price  Wil- 
liams &  Son,  who  were  constituted  trustees  for  its  invest- 
ment, until  the  claimants  could  settle  their  relative  rights  to 
it  by  agreement  or  litigation.  This  is  not  a  trust  raised  by 
implication  of  law,  such  as  comes  within  the  operation  of  the 
statute  of  limitations.  It  is  an  express  and  continuing  trust, 
created  in  writing,  against  which  time  would  not,  in  general, 
commence  to  run  until  the  trustee  disavows  and  repudiates 
his  trust,  and  such  conduct,  or  disavowal,  is  brought  to  the 
knowledge  of  the  cestui  que  trust.  It  is  the  maxim  of 
honesty,  as  well  as  of  settled  law,  that  no  trustee,  while 
occupying  his  position  of  trust  and  confidence,  should  be 
heard  to  lay  claim  to  the  trust  fund  by  setting  up  an  adverse 
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title.— 2  Perry  on  Trusts,  §  863  ;  2  Brick.  Dig.  p.  217,  §  10  ; 
7  Wait's  Act.  &  Def.  p.  269,  §  22. 

And  as  the  possession  of  the  trustee  is,  in  law,  that  of  each 
beneficiary,  of  whom  he  ia  the  fiduciary  agent,  it  is  also  set- 
tled that  one  cestui  que  trust  can  not  set  up  the  statute  of 
limitations  against  his  co-cestui  que  trust,  unless,  perhaps, 
under  such  circumstances  as  would  authorize  the  trustee 
himself  to  make  such  defense. — 2  Perry  on  Trusts,  §  863  ; 
Hill  on  Trustees,  p.  390  ;  Foscue  v.  Foscue,  2  Ired.  321.  The 
defendants,  therefore,  were  precluded  from  undertaking  to 
set  up  any  right  to  this  fund,  claimed  to  have  accrued  by 
mere  bar  of  time.  The  demurrer,  interposing  the  statute  of 
limitations,  was  properly  overruled.  The  complainant  was 
entitled  to  introduce  any  legal  evidence  showing  the  relative 
ratio  of  ownership  of  the  claimants  in  the  disputed  fund. 
The  statute  of  limitations  never  bars  the  introduction  of  evi- 
dence, for  a  deed  may  be  so  old  that  it  is  admitted  as  an 
ancient  document  without  preliminary  proof  of  its  execution. 
The  state  of  the  partnership  accounts  necessarily  determines 
the  proportion  of  the  trust  fund  to  which  the  beneficiaries  are 
severally  entitled.  It  is  the  mere  incident,  and  not  the  gra- 
vamen of  the  suit.  The  decree  of  the  Chancellor  ordering 
the  register  to  take  such  an  account  was,  therefore,-  correct. 

The  decree  of  the  Chancellor  settled  all  the  equities  be- 
tween the  parties  litigant,  and  there  remained  only  a  refer- 
ence to  be  had,  in  order  to  ascertain  their  ratio  of  interest  in 
the  di&puted  fund.  The  decree  was,  therefore,  final,  and  will 
support  an  appeal  to  this  court — 1  Brick.  Dig.  p.  89,  §  85, 
and  cases  cited. 

The  above  views  of  this  case  render  useless  the  considera- 
tion of  the  other  grounds  of  demurrer,  which  are  based  upon 
the  erroneous  theory  that  the  suit  is  an  ordinary  one  for  the 
settlement  of  partnership  accounts,  and  that  the  trust  created 
is  not  an  express  one. 

The  decree  of  the  Chancellor  is  affirmed. 
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Oruiksliaiik  v,  Luttrell. 

Bill  in  Equity  for  Discovery  and  General  Relief  ^ 

1.  Personal  representatives  take  no  interest  in  Vie  lands  of  testator  or  intestatci 
Personal  representatives,  although  they  have  statntory  powers  and  diaties  as  to 
the  lands  of  the  decedent,  take  no  interest  in  them,  but  eo  instanti  his  death 
they  descend  to  the  heir,  or  pass  to  the  devisee,  subject  only  to  the  exercise  of 
the  statntory  powers  of  the  executor  or  administrator. 

2.  Heir  or  devisee ;  rights  in  the  lands  of  testator  or  dec'isor. — The  heir  or 
devisee,  is  entitled  to  the  possession  of  the  lands,  and  to  thereuts  and  profits, 
until  the  personal  representative  asserts  his  statutory  powers,  and  may  alien 
them,  subject  to,  and  not  frustrating  the  exercise  of  these  powers* 

3.  Powers  of  personal  representative ;  hovo  exercised.  —The  powers  of  the 
personal  representative  over  the  lands  of  the  testator,  or  intestate,  are  entirely 
statutory,  and  must  be  exercised  and  executed  as  the  statute  directs,  and  an 
exercise  of  them  in  any  other  mode,  cannot  convey  any  rights,  or  relieve  the 
executor  or  administrator  from  liability, 

4.  Same ;  wluit  powers  personal  representative  has  over  lands  of  deceased.  — The 
personal  representative  may  rent  the  lauds  of  the  estate,  or  may  sell  them 
under  the  decree  of  the  Probate  Court  for  the  payment  of  the  debts  of  the 
testator,  or  intestate,  when  the  personalty  is  iusufficieat  for  that  purpose,  or 
to  effect  an  equal  distribution  among  the  heirs  or  distributees. 

5.  Personal  represenalive ;  duties  of  as  to  s<des  of  tand.  —  Whether  the  sale  is 
to  pay  debts,  or  for  distribution,  the  personal  representative  must  secure  the 
purchase-money  by  taking  two  sufficient  sureties,  and  report  the  sale  within 
sixty  days  to  the  Probate  Court. 

6.  Sale  of  Umds  of  deceased  person;  duty  of  Probate  Court  as  to, — The  Court 
of  Probate  must  examine  the  report  of  sale,  and  also  examine  witnesses  with 
reference  to  it,  and  if  the  sale  was  not  fairly  conducted,  or  the  amount  bid  for 
the  land  was  greatly  less  than  its  real  value,  the  sale  should  be  vacated,  or,  if 
the  sureties  for  the  purchase-money  are  insu.'Hcient  the  sale  should  not  be  con- 
firmed until  sufficient  security  is  given,  but  if  the  sale  is  vacated,  the  court 
must  order  a  resale  of  the  lauds,  to  be  advertised,  and  conducted  in  all  re- 
spects, as  was  the  first  sale. 

7.  Same;  no  valid  sale  unless  court  prescribes  place. — When  lauds  of  an 
estate  are  decreed  to  be  sold  by  the  Probate  Court,  the  court  must  determine 
the  place  of  the  .sale,  and  if  no  place  is  fixed  by  the  court  the  personal  repre- 
sentative cannot  select  it,  and  no  valid  sale  can  be  had. 

8.  Same  ;  when  confirmed  and  deed  made. — If  the  Probate  Court  is  satisfied 
that  the  sale  was  fairly  conducted,  that  the  land  brought  a  sura  not  greatly 
less  than  its  real  value,  and  that  the  purchase-money  is  sufficiently  secured,  it 
must  confirm  the  sale  ;  but  the  purchaser  cannot  obtain  a  deed  uutil  the  sale 
is  confirmed,  the  purchase-money  paid,  its  payment  reported  to  the  court,  and 
the  personal  representative  ordered  to  execute  the  conveyance. 

9.  Same;  sales  by  personal  representative  of,  under  decree,  are  judicial. — Sales 
of  the  lands  of  estates  by  the  personal  represeutative,  under  the  decrees  of  the 
Probate  Court,  wh  eh  fixes  the  placr*  and  terms  of  sale,  and  which  are  subject 
to  confirmation  by  it,  are  essentially  and  strictly  judicial.  The  court  is  the 
vendor,  and  the  executor  or  administrator  merely  the  agent  or  officer  through 
whom  the  sale  is  made. 

10.  Same;  sale  not  changed  by  personal  representative. — When  a  sale  of  the 
lands  of  an  estate  is  made  by  a  personal  representative,  under  the  orders  of 
the  Probate  Court,  he  cannot  change  or  vary  the  terms  or  conditions  of  sale, 
or  enter  into  any  new  or  other  contract  with  the  purchaser. 
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11.  :>ame  ;  in  whom  is  title  until  conveyande. — The  legal  title  to  Linds  sold 
under  the  orders  of  the  Probate  Court,  remains  in  the  heir  or  devisee,  until  a 
conveyance  is  executed  to  the  purchaser,  uuder  the  decree  of  the  Probate 
Court,  and  they  may  until  that  time  recover  the  possession  from  the  purchaser 
by  ejectment. 

12.  Same;  executor  or  adminisirator,  and  purchaser,  cannot  rescind  sale  made 
under  the  order  of  the  P> abate  Court. — When  an  executor  sells  lauds  of  his  testa- 
tor, under  the  order  of  the  Probate  Court,  the  heirs  or  devisees  acquire  rights 
thereby,  and  an  agreement  made  afterwards  between  the  executor  and  the  pur- 
chaser, by  which  it  is  intended  to  rescind  the  sale,  and  absolve  the  purchaser 
from  the  payment  of  the  purchase-money,  is  inconsistent  with  the  nature  of 
the  sale,  with  the  statutes  regulating  it,  with  the  principle  which  prevents  the 
representative  from  binding  the  estate  by  his  contracts,  and  is  void. 

13.  Same;  cannot  be  resold  by  the  representative  without  an  order  of  court. — In 
such  a  case,  after  an  attempted  rescission  of  the  sale,  the  power  to  resell  re- 
sides in  the  court,  and  the  personal  representative  cannot  resell,  except  by  its 
order,  and  an  attempted  resale  by  him  is  void;  the  original  sale  remains  valid, 
and  a  succeeding  administrator  or  executor  may  enforce  payment  of  the  pur- 
chase-money. 

14.  Same;  Probate  Court  has  no  jurisdiction  t^  confirm  void  sales  of. — The 
Probate  Court,  as  to  the  sales  of  the  lands  of  estates,  is  of  limited,  statutory 
jurisdiction,  and  has  no  authority  to  confirm  void  sales  made  by  a  personal 
representative. 

15.  Personal  representative  may  take  lands  in  payment  of  debts. — Executors 
and  administeators  may,  being  responsible  for  any  loss  caused  thereby,  take 
lands  in  payment  of,  or  in  compromise  of,  debts  due  the  estates  they  repre- 
sent, but  the  rights  of  heirs  or  devisees  immediately  attach,  and  can  only  be 
divested  by  their  consent,  or  by  a  judicial  proceeding  to  which  they  are  par- 
ties; and  while  adult  heirs  or  devisees  may  elect  to  keep  the  land,  such  an 
election  can  only  be  made  for  infants  by  the  Chancery  Court. 

16.  Parties;  decree  on  merits;  when  not  affirmed  for  want  of. — When  the 
complainant  is  entitled  to  relief,  but  the  Chancellor  dismissed  the  bill  on  the 
merits,  the  decree  will  not  be  affirmed  for  want  of  proper  parties,  no  objection 
on  that  ground  having  been  made  in  the  court  below — but  the  case  will  be 
reversed  and  an  opportunity  given  him  to  amend. 

17.  Appellant  ta.ted  with  costs  when  defect  in  his  bill  prevents  decree  in  his  favor. 
When  a  defect  in  his  bill  prevents  the  rendition  of  a  final  decree  in  favor  of 
the  appellant,  he  will  be  charged  with  the  costs  of  appeal. 

Appeal  from  Talladega  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

This  was  a  bill  filed  on  the  20th  of  September,  1875,  by 
Marcus  H.  Cruikshank,  as  administrator  de  bonis  non,  with 
the  will  annexed,  of  the  estate  of  Thomas  Merritt,  deceased, 
against  William  C.  Lattrell.  Thomas  Merritt  died  in  Green 
county,  Georgia,  leaving  a  will,  of  which  he  appointed  his  son, 
Benjamin  Merritt,  the  executor.  Letters  testamentary  were 
granted  to  said  Benjamin  Merritt  by  the  Probate  Court  of 
Talladega  county,  and  on  the  Ist  day  of  October,  1860,  that 
court  granted  him  an  order  to  sell  certain  lands  situated  in 
Talladega  county,  for  the  purpose  of  effecting  an  equal  dis- 
tribution. The  executor  sold  the  land  under  this  order,  and 
Franklin  Merritt  became  the  purchaser,  and  executed  his 
notes  for  $3,320,  payable  November  5,  18G1,  with  two  sure- 
ties, for  the  payment  of  the  purchase-money,  and  this  sale 
was  confirmed  by  the  Probate  Court.     But  Franklin  Merritt 
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being  unable  to  pay  the  notes  when  they  became  due,  on 
February  20,  1864,  transferred  to  the  executor  the  certificate 
of  purchase,  which  had  been  given  him  at  the  sale,  and  re- 
ceived in  return  his  notes  for  the  purchase-money.  On  the 
same  day  the  executor  resold  the  lands,  at  private  sale,  to 
William  0.  Luttrell  for  $3,626,  to  be  paid  as  follows :  $1,000 
cash,  $1,326  on  February  20th,  1863,  and  $1,326  on  February 
20th,  1864.  He  also  gave  Luttrell,  the  appellee,  a  bond  con- 
ditioned to  make  titles  to  him  on  the  payment  of  the  pur- 
chase-money. The  purchase-money  was  paid  by  Luttrell, 
and  the  executor  reported  this  fact  to  the  court,  on  Novem- 
ber 17,  1863.  The  court  thereupon  ordered  the  executor  to 
make  a  deed  to  the  land  to  Luttrell,  "the  certificate  of  pur- 
chase having  been  transferred  to  him,  and  the  sale  having 
been  previously  confirmed."  The  defendant,  Luttrell,  in  his 
answer  to  the  bill,  insisted  that  he  had  been  merely  substi- 
tuted as  the  purchaser  of  the  land  by  the  executor ;  and  that 
this  was  done  by  the  executor  in  order  to  collect  the  pur- 
chase-money, which  Franklin  Merritt  was  unable  to  pay. 
The  prayer  of  the  bill  was,  "that  an  investigation  may  be 
had  of  the  matters  and  things  charged  in  the  bill,  and  that 
on  the  final  hearing  your  honor  will  grant  such  general  relief 
as  to  equity  and  good  conscience  seemeth  proper."  The 
Chancellor  rendered  a  decreee  on  the  merits,  dismissing  the 
bill,  and  this  decree  is  assigned  as  error. 

Lewis  E.  Parsons,  for  appellant. 

M.  J.  TuRNLEY,  for  appellee. 

BRlt^KELL,  C.  J. — An  executor  or  administrator  is,  by 
the  statutes,  clothed  with  powers  and  charged  with  corres- 
ponding duties  in  reference  to  the  lands  of  the  testator  or 
intestate,  but  in  them  he  takes  no  right  or  title,  interest  or 
estate.  As  at  common  law,  if  devised,  the  lands  pass  to  the 
devisee,  or  if  not  devised,  descend  to  the  heir  at  law,  ec  in- 
stanti,  the  death  of  the  ancestor,  subject  only  to  be  inter- 
rupted by  the  exercise  by  the  personal  representative  of  the 
powers  conferred  by  the  statutes.  Until  an  interruption  by 
the  personal  representative  the  devisee  or  heir  is  entitled  to 
possession,  and  to  take  the  rents  and  profits. — 1  Brick.  Dig. 
935-6,  7,  §§  316,  et  seq.  The  heir  or  devisee  may  alien  the 
lands,  the  alienation  being  subject  to  and  not  frustrating  the 
statutory  powers  of  the  personal  representative. — Leavens  v* 
Butler,  8  Port.  381-390 ;  Bell  v.  Craig,  52  Ala.  215. 

The  powers  of  the  personal  representative  being  derived 
wholly  from  the  statutes,  must  be  exercised  and  executed  as 
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they  direct.  Thej  cannot  be  exercised  and  executed  in  any 
other  mode  so  as  to  confer  rights,  and  to  relieve  the  personal 
representative  from  liability.  —  Martin  v.  Williams.  18  Ala.  190; 
Chighizola  V.  Le  Barron,  21  Ala.  406.  The  powers  are  to  reut 
lands,  or  to  make  sales  of  them  under  the  decree  of  the 
court  of  probate.  A  decree  may  be  obtained  for  the  sale  of 
the  lands,  for  either  of  two  purposes  :  ^/irst,  to  pay  the  debts 
of  the  testator  or  intestate,  when  there  is  a  deficiency  of 
person>d  aBse+'=' ;  second,  to  effect  an  equal  distribution  to  the 
heirs  or  devisees.  Whether  the  sale  is  decreed  for  the  pay- 
ment of  debts,  or  for  distribution,  the  executor  or  adminis- 
trator is  required  to  secure  the  purchase-money  by  taking 
the  notes  or  bonds  of  the  purchaser,  with  at  least  two  suf- 
ficient sureties. — Code  of  1876,  §  2461.  The  Court  of  Pro- 
bate must  determine  the  place  at  which  the  sale  is  to  be 
made. — Code  of  1876,  §  2462.  If  the  place  is  not  fixed  by 
the  court,  no  power  exists  in  the  personal  representative  to 
select  it,  and  no  valid  sale  can  be  made. — Brown  v.  Broivn, 
41  Ala.  215.  Within  sixty  days  after  the  sale,  the  personal 
representative  must  make  report  thereof  to  the  Court  of 
Probate,  and  it  is  the  duty  of  the  court  to  examine  the  re- 
port, and  examine  witnesses  in  reference  to  it.  And  if  it 
appears  the  sale  was  not  fairly  conducted,  or  that  the  amount 
bid  is  greatly  less  than  the  value,  the  duty  of  the  court  is  to 
vacate  the  sale.  Or,  if  it  appears  the  sureties  for  the  pur- 
chase-money are  insufficient,  the  sale  cannot  be  confirmed 
unless  sufficient  sureties  are  given.  In  either  event,  it  is  the 
duty  of  the  court  to  order  a  re-sale  of  the  lands,  which  must 
he  advertised  and  conducted  in  all  respects  as  the  first  sale. 
Code  of  1876,  §§  2463-64-65-66.  But  if  the  court  is  satisfied 
the  sale  was  fairly  conducted,  and  the  amount  for  which  the 
land  was  sold,  was  not  greatly  less  than  its  real  value,  and 
the  purchase-money  is  sufficiently  secured,  it  must  make  an 
order  of  confirmation. — Code  of  1876,  §  2467.  After  the 
confirmation,  the  purchaser  cannot  obtain  a  conveyance,  un- 
til all  the  purchase-money  is  paid  ;  and  the  fact  of  payment 
must  be  reported  to  the  Court  of  Probate,  and  the  convey- 
ance executed  under  the  order  of  the  court. — Code  of  1876, 
§  2468. 

It  results  from  these  statutory  provisions,  that  sales  of 
lands  made  by  executors  or  administrators,  under  decree  of 
the  Court  of  Probate,  are  essentially,  and  strictly  judicial. 
They  are  not  only  made  under  the  decree  and  authority  of 
the  court,  which  prescribes  the  place  and  terms  of  sale,  but 
they  are  subject  to  confirmation  or  vacation  by  the  court. 
Until  confirmed  the  sale  is  incomplete — it  rests  in  negotia- 
tion— the  bid  of  the  purchaser  is  a  proposition  the  court  may 
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accept,  or  may  reject,  if  the  sale  has  not  been  fairly  con- 
ducted in  obedience  to  its  decree,  or  if  the  price  is  dispro- 
portioned  to  the  value  of  the  lands,  or  if  the  proposed  sureties 
for  the  payment  of  the  purchase-money  are  insufficient. 
The  court  is  really  the  vendor — the  executor  or  administra- 
tor, its  agent,  or  officer,  through  whom  the  sale  is  made, 
Perkins  v.  }ViUiams,  7  Ala.  855  ;  Bums  v.  Hamilton,  33  Ala. 
210  ;  Hutfon  v.  WiUiains,  35  Ala.  503  ;  Bland  v.  Bowie,  o^  Ala. 
152  ;  Force  v.  3IcKenzie,  58  Ala.  115  i  McCully  v.  Oliapman, 
lb.  325.  If  the  purchaser  submits  to  a  confirmation,  the 
fraud  or  misrepresentation  of  the  administrator  at  the  time 
of  the  sale,  as  to  the  quality  of  the  lauds,  or  as  to  the  char- 
acter of  the  title,  inducing  the  purchaser,  will  not  furnish  a 
defense  against  an  action  for  the  recovery  of  the  purchase- 
money.  If  such  a  defense  were  allowed,  it  would  operate  in 
a  collateral  proceeding  the  change  of  the  terms,  or  the  rescis- 
sion of  a  sale,  confirmed  by  a  court  having  exclusive  Jurisdic- 
tion of  the  subject-matter. — Fore  v.  McKenzie,  supra.  There 
can  be  no  change  of  the  terms  and  conditions  of  sale  as  pre- 
scribed by  the  decree  of  the  court,  made  by  the  personal 
representative.  He  has  not  authority  to  vary  them,  or  to 
enter  into  any  new  or  other  contract  with  the  purchaser. 
McGulUi  V.  Chapman,  supra.  After  confirmation  by  the  Court 
of  Probate,  the  purchaser  may  bo  let  into  possession,  but 
the  sale  remains  in  fieri  until  the  purchase-money  is  paid, 
the  fact  of  payment  reported  to  the  court,  and  a  conveyance 
decreed  by  the  court  and  executed — the  conveyance  by  the 
terms  of  the  statute  passing  "all  the  right,  title,  and  interest 
which  the  deceased  bad  in  the  lands  at  the  time  of  his  death." 
Until  the  conveyance  is  executed  under  the  decree  of  the 
court,  the  legal  estate  remains  in  the  heirs  or  devisees  who 
may  maintain  ejectment,  and  at  law  recover  possession  from 
the  purchaser. — Doe  v.  Hardy,  52  Ala.  291.  After  the  con- 
firmation of  the  sale,  there  can  be  no  rescission  of  it  by  decree 
of  a  court  of  equity  in  any  suit,  or  upon  any  ground,  unless 
the  heirs  are  parties. — Lurnpldn  v.  Re  se,  7  Ala.  169  ;  Bland 
V.  Bowie,  supra  ;  McCully  v.  Chapman,  supra.  The  personal 
representative  is  consequently  without  authority  by  any 
agreement  with  the  purchaser  to  rescind  or  to  modify  the 
terms  and  conditioLs  of  sale.  All  his  powers  in  reference  to 
lands  are  statutory,  and  the  capacity  or  authority  to  modify 
or  rescind  is  not  conferred.  The  exercise  of  such  power  in- 
volves the  undoing  of  that  which  a  court  of  competent  juris- 
diction has  ordered,  and  confirmed  as  well  done.  He  may 
collect  the  notes  given  for  the  purchase-money,  and  he  has 
the  same  authority  in  the  reduction  of  them  to  money  for 
the  purposes  of  administration,  that  he  has  over  other  choses 
Vol.  lxvii. 
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in  action  held  by  him  as  assets. — Hutchinson  v.  Owens,  59  Ala 
326  ;  Van  Hoos&  v.  Bush,  54  Ala.  342.  But  this  does  not 
involve  the  power  of  rescinding  the  sale. 

The  agreement  between  Franklin  Merritt,  the  purchaser 
of  the  lands,  and  the  executor,  Benjamin  Merritt,  by  which  it 
was  attempted  and  intended  to  rescind  the  sale  of  the  lands, 
and  to  absolve  the  vendee  from  liability  to  pay  the  purchase- 
money,  was  in  excess  of  the  authority  of  the  executor,  and 
void.  It  was  not  in  their  power  to  rescind  the  sale.  By  it, 
the  heirs  or  devisees  had  acquired  rights  and  interests  which 
the  executor  could  not  impair  or  divest,  and  which  no  court 
would  have  affected  without  their  presence  as  parties.  The 
re-sale  of  the  lands  by  the  executor  to  Luttrell  was,  if  possi- 
ble,, more  palpably  in  excess  of  authority  and  duty.  No 
court  would  have  ordered  other  than  a  public  sale  of  the 
lands-:-before  a  public  sale  could  have  been  made,  the  place 
of  sale  must  have  been  appointed  by  the  court  and  the  terms 
prescribed.  The  power  of  confirming  or  vacating  the  sale, 
the  law  reserves  to  the  court,  and,  before  confirming,  the 
court  must  be  satisfied  of  the  sufiiciency  of  the  price  and  of 
the  sureties  for  its  payment.  Of  what  avail  are  all  the 
statutory  provisions  intended  for  the  benefit  and  protection 
of  heirs  and  devisees,  who  by  a  judicial  proceeding  only  can 
be  divested  of  their  estate  in  lands,  if  the  personal  repre- 
sentative cao,  at  his  election,  disregard  them?  The  court  of 
probate  had  confirmed  the  sale  of  the  lands  to  Franklin 
Merritt,  who  had  given  sureties- for  the  payment  of  the  pur- 
chase-money the  court  approved.  After  the  purchase-money 
was  due  and  payable,  the  executor  privately  re-sells  the  lands 
to  Luttrell,  postponing  the  payment  of  a  part  of  the  pur- 
chase-money for  more  than  two  years,  and  taking  but  one 
surety  for  its  payment.  This  whole  transaction  was  void, 
from  its  inception  to  its  consummation.  In  Mattheios  v. 
Bowling,  54  Ala.  202,  which  was  a  bill  in  equity  by  a  vendor 
to  rescind  a  sale  of  lands  made  by  administrators  under  a 
decree  of  the  court  of  probate,  the  administrators  consented 
to  the  rescission.  This  court  said  :  "The  consent  of  the  ad- 
ministrators to  the  rescission  is  not  of  importance.  They 
were  powerless  to  divest  the  heirs  of  the  interest  in  the 
lands  descending  to  them,  and,  if  they  had  power  to  consent, 
a  court  of  equity  should  never  have  acted  on  such  consent, 
when  it  was  not  shown  that  they  were  securing,  a  benefit  to, 
rather  than  impoverishing  the  estate  they  represented." 

Nor  can  the  transaction  be  aided  by  the  decree  of  the 
court  of  probate  confirming  it,  if  the  decree  is  of  confirma- 
tion. In  reference  to  the  sales  of  lands,  the  court  is  essen- 
tially  of  limited,  statutory  jurisdiction.     It  has  only  such 
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jurisdiction  as  the  statutes  may  confer ;  and  there  is  no 
statute  which  confers  jurisdiction  to  confirm  void  or  unau- 
thorized sales  of  lands  made  by  the  personal  representative. 
1  Brick.  Dig.  439,  §  172.  If  the  jurisdiction  existed,  it  could 
be  exercised  only  in  a  proceeding  to  which  the  heirs  or 
devisees  were  parties,  for  the  effect  of  the  proceeding  is  to 
disseize  them.  The  heirs  or  devisees  are  parties  to  all  regu- 
larly conducted  proceedings  in  the  court  of  probate,  for  the 
sale  of  lands,  and  remain  as  parties  until  the  rendition  of  the 
final  decree  ordering  a  conveyance.  But  this  is  true  only 
when  the  proceedings  are  kept  within  the  bounds  prescribed 
by  the  statute.  It  is  not  true  that  they  are  to  be  regarded 
as  parties  to,  or  having  any  notice  of,  any  and  every  pro- 
ceeding which  may  be  instituted  in  connection  with  the  pro- 
ceedings for  sale,  for  which  the  statutes  make  no  provision, 
and  which  they  could  not  anticipate.  This  decree  of  the 
court  of  probate  was  ex  parte,  the  heirs  were  without  notice 
of  it,  and  it  is  wanting  in  every  element  of  a  judicial  proceed- 
ing, except  that  of  form. — Lamar  v.  Gunter,d4:  Ala.  324. 

The  Chancellor  seems  to  have  supported  the  transaction 
as  a  mere  expedient  adopted  by  the  execn^^or  to  collect  the 
debt  for  the  purchase-money  of  the  lands,  due  from  Franklin 
Merritt.  We  do  not  doubt  that  an  executor,  or  adminis- 
trator, if  a  necessity  for  it  exists,  and  of  the  necessity  he 
determines  largely  upon  his  own  responsibility,  may  take 
lands  in  payment  of  debts  due  him  in  his  representative 
capacity,  as  he  may  take  a  mortgage  of  lands  as  security  for 
the  payment  of  such  debts. — Foscue  v.  Lyon,  55  Ala.  455. 
But  if  he  takes  land  in  payment  of  debts,  the  rights  of  heirs 
or  devisees  at  once  attach,  and  of  them  they  can  be  divested 
only  by  their  consent,  or  by  some  judicial  proceeding  to 
"which  they  are  parties.  If  sui  juris,  they  may  elect  to  keep 
the  lands  rather  than  have  it  converted  again  into  personal 
property — and  if  not  sui  juris,  an  election  for  them  can  be 
made  only  by  a  court  of  equity.  The  statutes  passed  since 
this  transaction  provide  that  when  an  executor  or  adminis- 
trator receives  real  estate  in  payment,  or  in  compromise,  of 
a  debt,  if  a  sale  thereof  is  necessary  to  effect  distribution  or 
to  pay  debts,  the  sale  must  be  made  under  an  order  of  the 
court  of  probate,  just  as  if  it  was  lands  descended  or  devised, 
(Code  of  1876,  §  2507),  thus  sanctioning  the  view  we  have 
expressed.  Treating  this  transaction  as  the  Chancellor  was 
inclined  to  regard  it,  would  not  render  the  sale  to  Luttrell 
valid — that  would  remain  a  violation  of  duty,  and  an  usurpa- 
tion of  authority  by  the  executor.  But  this  is  not  the  true 
character  of  the  transaction,  nor  is  it  what  the  parties  con- 
templated  and  supposed  they  had  accomplished.     They  in- 
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tended  the  rescission  of  the  sale  to  Franklin  Merritt,  and  a 
re-sale  by  the  executor,  privately,  without  an  order  of  the 
court  of  probate,  to  Luttrell,  on  terms  different  from  the 
terms  of  sale  prescribed  originally  by  the  court.  This  they 
were  incapable  of  accomplishing,  and  the  sale  to  Franklin 
Merritt,  confirmed  by  the  court  of  probate,  remains  valid. 
The  purchase-money  is  yet  owing  by  him,  and  is  unadmin- 
istered  assets,  the  right  and  title  to  which  vests  in  the  appel- 
lant as  administrator  de  bonis  non. — Sioink  v.  Snodgrass,  17 
Ala.  653.  Further,  it  must  be  observed,  that  whenever  a 
re-sale  of  lands  is  authorized  by  the  statutes,  it  is  provided 
the  re-sale  must  be  made  under  the  decree  of  the  court.  All 
power  in  the  personal  representative  to  re-sell  is  withheld. 
Code  of  1876,  §§  2466,  2668,  2669.  And  througiiout  the  de- 
cisions of  this  court,  the  proposition  is  asserted,  and  rigidly 
maintained,  that  a  personal  representative  can  not  by  his 
contracts  or  agreements  bind  the  estate  he  may  represent. 
1  Brick.  Dig.  957,  §  614.  A  power  in  the  personal  repre- 
sentative, by  an  agreement  with  the  purchaser,  to  rescind  a 
sale  of  lands  made  under  a-  decree  of  the  court  of  probate,  is 
inconsistent  with  the  nature  and  character  of  the  sale,  with 
the  statutory  provisions  governing  and  regulating  it,  and 
with  the  general  principle  which  denies  him  power,  by  his 
contracts,  to  bind  the  estate.  A  re-sale  by  him  is  manifestly 
in  conflict  with  the  law — he  has  no  right  or  title,  estate  or 
interest  to  sell,  and  the  power  of  re-sale  resides  only  in  the 
court  of  probate. 

The  equity  of  the  appellant  is  to  enforce  a  lien  on  the 
lands  for  the  payment  of  the  purchase-money,  due  from 
Franklin  Merritt.  But  the  bill  is  defective  for  the  want  of 
parties,  and  until  the  proper  parties  are  before  the  court, 
relief  can  not  be  granted.  Franklin  Merritt,  and  the  heirs 
and  devisees  of  the  testator,  in  whom  resides  the  legal  estate 
in  the  lands,  are  indispensable  parties.  In  the  court  of 
chancery  the  whole  contest  was  limited  to  the  equity  of  the 
bill.  There  was  no  demurrer,  or  objection  otherwise  made 
for  the  want  of  parties.  The  Chancellor  considered  and 
passed  only  on  the  merits  of  the  case  as  shown  by  the  plead- 
ings and  evidence,  decreeing  an  unqualified  dismissal  of  the 
bill.  In  this  st  ite  of  the  case  it  would  be  manifest  injustice 
to  affirm  the  decree  because  of  the  want  of  proper  parties, 
when  if  objection  had,  at  any  time  before  final  decree,  been 
made  on  this  ground,  it  would  have  been  removed  by  amend- 
ment. The  ends  of  justice  are  best  accomplished  by  revers- 
ing the  decree  of  the  Chancellor,  and  remanding  the  cause, 
with  directions  to  allow  the  complainant  to  amend  the  bill  as 
he   may   be   advised.— ifoMse   v.  Mullen,  22  Wall.  42.     The 
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defect  in  the  bill  is  the  fault  of  the  appellant,  preventing  the 
rendition  of  a  final  decree,  and   protracting  the    litigation  ; 
and  he  must  pay  the  costs  of  this  appeal  in  this  court  and  in 
the  court  of  chancery. 
Reversed  and  remanded. 


Newbold  v.  Smart. 

Bill  in  Equity  by  Tenant  in  Common,  against  Co-tenant,  to  en- 
fore*'  Lien  on  common  property  for  over-payment  of  purchase- 
money. 

1.  Tenant  in  common  ;  has  lien  on  land  for  excess  of  payment  of  purchase- 
money  above  his  share. — Where  two  purchasers  of  land  take  a  couvej'auce  in 
their  joint  names,  thereby  becoming  tenants  in  common,  by  force  of  the 
statute,  (Code,  §2191),  and  jointly  execute  a  niortgage  on  the  lands,  to  indem- 
nify their  sarety  on  the  purchase-money  nole  ;  if  one  pays  more  than  his  pro- 
portion of  the  debt,  he  hus  an  equitable  lien,  for  the  excess,  on  the  interest  of 
his  co-tenant  in  the  land. 

2.  Same;  not  liable  to  each  other,  for  use  and  occupation. — Tenants  in  com- 
mon are  siezed  per  my  el  per  font,  and  each  has  'in  equal  right  to  occupy  the 
premises  ;  and  unless  the  one  in  actual  possession,  denies  the  other  the  right 
to  enter,  or  agrees  to  pay  rent,  nothing  can  be  claimed  for  such  occupation. 

3.  Srtme;  unequal  occupalion  by  one,  simple  conlrad  debt,  c^'eating  no  lien. — If 
one  tenant  in  common  owes  another  for  unequal  use  and  occupation  of  the 
common  proper;y,  it  is  a  simple  contract  debt,  and  creates  no  lien  on  the 
land. 

4.  The  right  of  homestead  does  not  prevail  against  valid  /tens.— The  right  of 
homestead  does  not  prevail  against  valid  liens,  and  cannot  be  asserted  by  one 
of  two  tenants  in  comtuon  against  the  other's  equitable  lien,  for  au  excess  of 
purchase-money  paid  by  him,  over  and  above  his  share. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  in  Chancery,  filed  on  the  20th  day  of  Au- 
gust, 1877,  by  Jas.  F.  Smart  against  Robert  E.  Newbold.  The 
bill  alleged,  that  on  November  12,  1873,  complainant  and 
said  Newbold  purchased  certain  lands  at  administrator's  sale, 
agreeing  to  pay  $600  for  them  ;  that  being  unable  to  pay  cash, 
they  procured  J.  P.  Martin  &  Co.  to  endorse  their  notes  for 
the  purchase-money,  which  w^ere  then  accepted  as  cash  by 
the  distributees  of  the  estate  ;  that  the  probate  court  con- 
firmed the  sale  to  them,  and  the  administrator,  by  decree  of 
the  court,  executed  a  conveyance  to  them  ;  that  they  executed 
a  mortgage  on  the  lands  to  J.  P.  Martin  &  Co.,  to  secure 
them  against  loss  by  reason  of  their  endorsement  on  the 
notes  ;  that  said  Martin  &  Co.,  who  were  engaged  in  buying 
and  selling  hides,  agreed  with  complainant,  who  was  engaged 
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in  business  as  a  butcher,  that  the}'  would  take  from  him  in 
payment  of  the  mortgage  debt  hides,  tallow,  &c.;  that  in  ac- 
cordance with  this  agreement  complainant  delivered  hides, 
tallow,  &G.,  to  Martin  &  Co.  until  September,  1876,  when  he 
received  an  account  from  them  showing  that  there  was  a  bal- 
ance of  $; 67.50  still  due  on  the  debt;  that  complainant  dis- 
puted the  correctness  of  this  account,  and  Martin  &  Co.  pro- 
ceeded to  advertise  the  property  for  sale  under  the  mort- 
gage ;  that  Newbold,  who  had  been  in  exclusive  possession 
and  enjoyment  of  the  property,  and  who  had  agreed  to  pay 
one-half  the  purchase-money,  but  who  had  not  paid  any- 
thing up  to  this  time,  paid  said  sum  of  $167.50  to  Martin  &  . 
Co.,  and  the  mortgage  was  then  cancelled  ;  that  said  sum  of 
$167.50  was  not  due  on  the  mortgage  debt.  The  bill  prayed 
that  an  account  might  be  tnken  of  what  they,  Newbold  and 
Smart,  had  each  paid  on  the  mortgfige  debt ;  that  Newbold 
be  charged  with  interest  on  that  portion  of  the  purchase- 
money  paid  by  complainant  for  him,  and  with  the  rent  re- 
ceived by  him  from  the  property,  and  interest  thereon  ;  that 
an  account  be  taken  as  to  whether  the  said  sum  of  $167.50 
was  due  to  Martin  &  Co.;  that  a  lien  in  favor  of  the  com- 
plainant, be  declared  on  the  land  for  tlie  amount  thus  ascer- 
tained to  be  due  by  said  Newbold  ;  that  his  interest  be  sold 
and  the  complainant  put  in  possession  of  the  land.  New- 
bold  answered,  admitting  the  allegations  of  the  bill,  as.  to  the 
purchase  of  the  land,  to  be  true,  and  averred  that  he  was  for 
a  short  time  engaged  in  the  butchering  business,  as  a  part- 
ner of  Smart's ;  that  the  value  of  the  hides  to  be  furnished 
Martin  &  Co.  was  not  to  be  credited  on  the  mortgage 
debt ;  that  it  was  not  understood,  or  expected  that  Martin  & 
Co.  would  have  the  notes  to  pay  at  maturity ;  that  respon- 
dent and  Smart,  being  partners,  furnished  Martin  &  Co.  with 
hides  to  the  value  of  about  $200  ;  that  Martin  &  Co.  had 
paid  for  the  greater  part  of  the  hides  in  money  ;  that  the  ac- 
count of  Martin  &  Co.  with  Smart,  shoAving  a  balance  due  of 
$167.50  was  correct ;  that  respondent  had  paid  this  balance  ; 
that  he  had  paid  half  the  purchase-money  ;  denied  that  he 
had  enjoyed  the  use  of  more  than  one-half  the  property  ;  de- 
nied that  he  owed  Smart  for  any  rent,  and  pleaded  that  he 
was  in  possession,  owning,  and  occupying  one-half  of  said 
land,  as  his  homestead,  and  that  it  was  exempt  to  him,  as 
such,  under  the  constitution  and  laws  of  the  State.  He  also 
demurred  to  the  bill  on  the  ground  that  the  claim  set  up 
therein,  was  a  mere  debt  for  wliich  the  complainant  had  no 
lien  on  the  lands.  The  Chancellor  rendered  a  decree  over- 
ruling the  demurrer,  and  declaring  the  plea  of  homestead 
insutlicient.     He  also  decided  on  the  evidence  that  the  par- 
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ties  were  partners  in  the  butchering  business  at  the  time  of 
the  purchase,  and  for  a  short  time  afterwards  ;  and  that  the 
hides  delivered  to  Martin  &  Co.  during  that  time  should  be 
credited  on  joint  account;  that  the  register  take,  and  state  an 
account  of  the  amount  of  purchase-money  paid  by  each  party, 
and  of  the  rents,  allowing  credit  to  Newbold  for  the  value  of 
one-half  the  bides  furnished  Martin  during  the  partnership, 
and  the  $167.50  paid  by  him.  The  register  reported  that 
there  was  a  balance  due  Smart,  on  account  of  the  purchase- 
money  overpaid,  and  the  rents,  of  $835.97,  and  that  the  res- 
pondent was  indebted  to  complainant,  Smart,  to  the  amount 
of  $304.02  ;  being  half  the  difference  between  $835.97,  the 
amount  paid  by  Smart,  and  $227.93,  the  amount  paid  by 
Newbold.  The  defendant  excepted  to  the  register's  report, 
because  in  making  up  the  account  he  charged  Newbold  with 
the  rental  value  of  all  the  land.  2.  Because  Newbold  was 
charged  with  $350,  the  entire  amount  of  the  rent,  as  part  of 
the  purchase-money  of  the  land.  The  respondent  also 
moved  to  dismiss  the  bill  for  want  of  equity.  The  Chancellor 
in  his  final  decree  overruled  this  motion,  confirmed  the  reg- 
ister's report,  decreed  a  lien  on  the  land  in  favor  of  Smart 
for  $304,  the  amount  ascertained  to  be  due  by  the  register, 
and  also  decreed  a  sale  of  the  land  to  satisfy  the  debt.  The 
errors  assigned  are,  overruling  the  demurrer  to  the  bill,  de- 
nying the  motion  to  dismiss  for  want  of  equity,  overruling 
the  exceptions  to  the  register's  report,  and  decreeing  the  land 
to  be  sold. 

S.  Croom,  for  appellant. — If  anything  was  due  from  New- 
bold  to  Smart  it  was  a  mere  debt,  for  the  payment  of  which 
Smart  had  no  lien  which  is  recognized  in  equity. — Foster  v. 
Trustees,  3  Ala.  302  ;  3IcKay  v.  Green,  3  John.  Ch.  Rep.  56  ; 
Notte's  Appeal,  45  Pa.  St.  361.  There  was  not  even  a  result- 
ing trust  in  favor  of  Smart,  because  the  money  was  not  paid 
at  the  time  the  title  was  taken. — Preston  do  Stetson  v.  3Iiller, 
53  Ala.  84.  Newbold  had  a  homestead  in  this  land  which 
the  decree  of  the  Chancellor  should  have  recognized  and  pro- 
tected.—  McGuire  v.  Vunpelt,  55  A\a.  359.  The  register,  in 
stating  the  account,  blended  the  purchase-money  with  the 
rents,  and  it  is  well  settled  that  a  tenant  in  common  is  not 
liable  for  rent  to  his  co-tenant,  even  though  he  occupies  the 
whole  property,  unless  he  has  agreed  to  pay  rent. — Lockhart 
V.  Lockhart,  16  Ala.  423  ;  Viner's  Abridgment,  Joint  Tenants, 
525. 

BoYLEs  &  Overall,  for  appellee. — Partners  in  the  pur- 
chase of  lauds  have  an  equity  against  each  other  for  the  pur- 
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pose  of  producing  equality  among  themselves,  and  this  equity 
fastens  itself,  and  is  a  lien  upon  their  respective  interests. 
Pearl  v.  Pearl,  1  Cooper's  Cli.  Rep's.  (Tenn.)  206  ;  Lorimer  v. 
Lorimer,  6  Madd.  (E.  C.)  223  ;  Yates  v.  Pemberton,  3  Cald. 
(Tenn.)  Equity  will  hold  the  common  property  bound  for 
an  excess  in  the  sum  paid  by  one  tenant  in  common,  over  the 
other. — Rankin  v.  Black,  1  Head.  600  ;  Gee  v.  Gee,  2  Sneed 
402.  A  tenant  in  common  who  pays  taxes  on  the  common 
property,  is  entitled  to  a  lien  until  he  is  reimbursed. — 42 
Iowa,  36.  So  also,  for  incumbrances  removed. — Fitsioorthv. 
Stout,  49  Ills.  78.  The  amount  due  from  Newbold  for  rent 
stands  on  as  high  a  plane  of  equity  as  the  claim  for  the  pur- 
chase-money, for  both  arises  out  of  the  joint  purchase,  and 
it  is  inequitable  to  permit  Newbold  to  enjoy  the  exclusive  en- 
joyment of  the  property.  The  plea  of  a  homestead  in  the 
laud  was  properly  decreed  to  be  insufficint.  A  man  must 
first  acquire  a  homestead — must  own  the  property,  and  free 
it  from  prior  incumbrances,  done  or  suffered  by  him,  before 
he  can  claim  it  as  such.  See,  in  this  connection,  Shepherd  v. 
White,  11  Tex.  354 ;  Stone  v.  Parnell,  20  Tex.  14. 

STONE,  J. — In  Foster  v.  Trustees  of  the  Athenoeum,  3  Ala. 
302,  this  court  decided,  that  "  a'  surety  of  a  vendee,  who  is 
compelled  to  pay  the  purchase-money,  has  no  lien  in  equity 
upon  the  land  "  for  reimbursement.  The  reason  given  was, 
that  by  the  payment  of  the  debt  on  which  he  was  surety, 
the  instrument  evidencing  the  debt  became  functus  officio. 
In  other  words,  that  the  debt,  to  which  the  lien  attached  as 
an  incident,  ceased  to  exist  when  it  was  paid  ;  and  left  noth- 
ing to  which  the  lien  could  stand  as  an  incident.  The  prin- 
ciple of  that  case  has  never  been  departed  from,  but  has  been 
frequently  cited  approvingly. —  Chapman  v.  Abraham,  61  Ala. 
108.  It  is  not  our  intention  to  enter  into  discussion  of  that 
case,  nor  of  the  principle  on  which  it  was  said  to  rest. 

The  present  case  is  different  in  its  facts.  Smart  and  New- 
bold,  complainant  and  defendant,  jointly  purchased  the  lands 
brought  to  view  in  the  present  proceedings.  They  purchased 
on  credit,  received  a  conveyance  in  their  joint  names,  and 
John  P.  Martin  &  Co.  became  their  endorsers  and  sureties 
for  the  payment  of  the  purchase-money.  They  executed  a 
joint  mortgage  of  the  purchased  premises  to  John  P.  Martin 
&  Co.  to  bear  them  harmless  against  their  said  indorsement. 
Smart  claims,  and  shows,  that  he  paid  more  than  half  the 
purchase-money,  and  this  bill  is  filed  to  enforce  a  lien  on 
Newbold's  undivided  interest,  for  the  excess  of  payments  over 
one-half,  paid  by  Smart.  Smart  claims  he  has  such  lien, 
growing  out  of  the  facts  of  this  case.     The  lien  is  denied  by 
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Newbold,  and  he  claims  that  the  premises  are  exempt  to  him 
as  hia  homestead.     It  is  clear  that,  under  the  facts  attending 
this  purchase,  and  the  payment  of  the  purchase-money,  Smart 
and  Newbold  became  tenants  in  common  of  the  premises  un- 
der our  statute,   which  converts  all  joint  tenancies  into  ten- 
ancies in  common. — Code  of   1876,  §  2 191.    Rankin  v.  Black, 
1  Head,  (Tenn.)  650,  was  a  case  of  joint  purchase  of  land,  and 
unequal  payment  of  the  purchase-money.     The  court  said  : 
"  Where  the  adventure  is  joint,  each  is  entitled  to  participate 
equally  in  profit  or  loss,  without  regard  to  equality  in  pay- 
ment.    But  it  is  a  clear  principle  of  equity,  that  the  common 
property  will  be  held  bound  for  any  excess  paid  by  one  over 
the  other.     It  is  analagous  to    the  law  of   partnership,  by 
which,  as  between  the  partners,  the  capital  must  be  recog- 
nized out  of  the  partnership  effects,  before  the  profits  can  be 
divided."     The  complainant,  in  that  case,  has  claimed  that 
he  was  entitled  to  an  excess  of  the  land,  commensurate  with 
the  excess  of  payment  he  had  made  above  a  moiety.     In  Gee 
V.  Gi^e,  2  Sneed,  395,  the  same  court  said,  speaking  of  a  case 
of  joint  and  equal  purchase:     "In  the  adjustment  of  ac- 
counts between  themselves,    the  matter  must  be  equalized  ; 
and  the  land,  with  the  proceeds,  if    sold,  would  be  held 
barred  by  a  court  of  equity  for  the  excess  paid  by  either, 
above   his  one-half  of  the  consideration."     In    litsivorth  v. 
Stout,  49  III.  78,  it  was  ruled,  that  "  where  one  tenant  in  com- 
mon removes  an  incumbrance  from   the  common  estate,  the 
other  tenants  must  contribute  to  the  extent  of  their  respec- 
tive interests,  and,  to  secure  such  contribution,  a  court  of 
equity  will  enforce  upon   such  interests  an  equitable  lien,  of 
the  same  character  with  that  which  has  been  removed  by  the 
redeeming  tenant."     The  same  principle  was  declared  in 
Fisher  v.  Allen,  52  111.  379.    In  Oliver  v.  Montgomery ,  42  Iowa, 
36,  it  was  held,  that  a  co-tenant,  who  paid  the  taxes  upon  the 
property  held  in  common,  was  subrogated  to  the  State's  lien 
on  the  property,  and  could  enforce  such  lien  for  his  own  re- 
imbursement.    In  1  Jones  on  Mort.  §  878,  is  this  language  : 
"  If  one  joint  mortgagor,  in  order  to  prot&ct  his  interest,  pays 
the  joint  debt,  he  is  subrogated  to  the  interest  of  his  joint 
mortgagor,   until  he  is   repaid."      Owen  v.   McGeliee,   61  Ala. 
440,  was  a  joint  purchase  of  a  tract  of  land  by  four,  with  an 
agreement  to  divide  in  certain   proportions,  each  to  pay  in 
proportion  to  the  quantity  of  land  he  obtained.     The  pur- 
chase was  made  in  Owen's  name,  but  they  executed  a  joint 
note  for  the  purchase-mone.v     Owen  paid  more,  and  McGe- 
hee  less  than  his  proportion.     On  bill  by  Owen,  it  was  de- 
creed, that  he  had  a  lien  on  the  part  which  fell  to  McGehee 
in  division,  for  the  unpaid  portion  which  McGehee  should 
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have  paid.  In  this  case,  the  title  had  been  taken  in  the  name 
of  Owen.  The  Chancellor  rightly  ruled,  that  Smart  had  a 
lien  on  Newbold's  half  interest  in  the  lands,  for  the  sum  of 
the  mortgage  debt,  he,  Smart  had  paid,  over  and  above  his 
moiety. 

The  claim  against  Newbold,  for  unequal  use  and  occupa- 
tion by  him,  stands  on  a  different  footing.  If  it  were  true 
that  Newbold  owes  Smart  for  that  use,  it  would,  at  most,  be 
only  a  simple  contract  debt,  with  no  lien  whatever  on  the  land 
for  its  payment.  But,  under  the  averments  and  proof  in  this 
case.  Smart  shows  no  claim  against  his  co-tenant  for  rents, 
•  or  for  use  and  occupation.  Tenants  in  common  are  seized 
•per  my  et  per  tout.  Each  has  an  equal  right  to  occupy  ;  and 
unless  the  one  in  actual  possession  denies  to  the  other  the 
right  to  enter,  or  agrees  to  pay  rent,  nothing  can  be  claimed 
for  such  occupation.  Such  possession  by  one  is  treated  as 
had,  with  the  consent  and  approbation  of  the  co-tenant. 
"  A  mere  participation  in  the  pi'ofits  of  land,  with  a  joint  oc- 
cupation, or  an  occupation  which  does  not  exclude  the  owner 
from  possession,  will  not  amount  to  a  tenancy." — Taylor's 
Landlord  and  Ten.  §  24.  In  Badger  v.  Holmes,  6  Gray,  118, 
the  court  said  :  "  Nothing  is  better  settled  than  the  rule, 
that  the  mere  occupation  cf  premises  owned  in  common,  by 
one  of  the  tenants  in  common,  does  not  entitle  his  co-tenant 
to  call  him  to  account,  or  render  him  in  any  way  liable  to  an 
action  for  the  use  and  occupation  of  the  estate.  Each  owns 
the  estate  joer  yny  et  per  tout.  If  a  co-tenant  does  not  see  fit  to 
come  in  and  occupy,  the  other  still  has  the  right  to  the  en- 
joyment of  the  estate ;  and  in  such  case,  the  sole  occupation 
of  one.,  is  not  an  exclusion  of  the  other.  Each  tenant,  being 
seized  of  each  and  every  part  and  parcel  of  the  estate,  has  a 
right  to  the  use  and  enjoyment  of  it ;  and  so  long  as  he  does 
not  hold  his  co-tenant  out,  or  in  any  way  deprive  him  of  the 
occupation  of  the  estate,  he  exercises  only  a  legal  right,  and 
receives  nothing  for  which  he  is  bound  to  account  to  his  co- 
tenant."  To  the  same  effect  are  the  following  authorities 
Graham  v.  Pierce,  19  Grat.  28  ;  Israel  v.  Israel.  30  Md.  120 
Hutton  V.  Poivers,  38  Mo.  353  ;  Everts  v.  Bench,  31  Mich.  136 
Bird  V.  Bird,  15  Ela.  424  ;  Campbell  v.  Campbell,  21  Mich.  485 
Barrell  v.  Barrett,  25  N.  J.  Eq.  173  ;  Austin  v.  Ahearm,  61  N. 
Y.  6,  14.  In  1  Washb.  on  Real  Prop.  570,  !420J,  is  thisj  lan- 
guage :  "  To  render  one  co-tenant  liable  to  another  for  rent, 
or  for  use  and  occupation,  there  must  be  something  more 
than  an  occupancy  of  the  estate  by  one,  and  a  forbearance  to 
occupy  by  the  other.  The  tenant  who  merely  occupies  the 
estate  does  no  more  than  he  has  a  right  to  do  on  his  own  ac- 
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couni"     The  Chancellor  erred  in   decreeing  any  relief  to 
complainant  on  account  of  use  and  occupation. 

The  testimony  on  the  question  whether  Smart  and  New- 
bold  were  at  any  time  partners  in  the  butchering  business,  is 
in  direct  conflict.  The  Chancellor  found  they  had  been  such 
partners  for  a  brief  time,  and  there  is  not  enough  in  this 
record  to  convince  us  he  erred.  His  ruling  on  that  question 
is  aflBrmed. 

The  question  on  Newbold's  liability  for  rents  is  presented, 
without  any  reference  to  exceptions  attempted  to  be  filed  to 
the  report  of  the  register.  The  Chancellor,  in  his  decree  of 
reference,  instructed  the  register  to  inquire  into  that  matter. 
Moreover,  our  ruling,  in  disallowing  that  charge,  is  not  based 
on  the  testimony,  on  which  the  register  acted.  We  disallow 
it,  because,  under  the  law,  Newbold  is  not  liable  to  pay  it. 
On  all  other  items  of  the  account  we  are  satisfied  with  the 
register's  finding.  In  fact,  we  do  not  understand  counsel  as 
seriously  assailing  any  other  items  of  the  account,  save  those 
considered  above.  The  claim  set  up  by  Newbold  in  his  an- 
swer, that  at  the  time  of  the  purchase  Smart  was  indebted  to 
him,  and  agreed  that  that  should  be  estimated  in  adjusting 
the  burdens  of  the  purchase,  fails  for  want  of  satisfactory 
proof.  Eliminating  from  the  account  the  item  of  $350  charged 
against  Newbold,  for  use  and  occupation,  the  register's  find- 
ing and  report  on  the  facts  is  satisfactory  to  us.  The  record 
enables  us  to  make  a  correct  statement  of  the  account,  and 
we  will  proceed  to  do  so.  The  register  found  that  Newbold's 
payments,  with  interest,  amounted  to  $2'27.93.  He  allowed  to 
Smart,  for  his  payments,  including  interest,  S835.97.  From 
this  should  have  been  deducted  $350,  improperly  charged 
against  Newbold.  The  true  credit  which  should  have  been 
allowed  Smart  was,  and  is,  $485.97.  Deducting  Newbold's 
allowance — $227.93-— from  this,  shows  Smart's  payments  to 
have  exceeded  Newbold's  by  $258.04;  one-half  of  which, 
$129.02,  was  the  true  amount  Newbold  owed  Smart  as  of  the 
day  of  the  report,  July  Uth,  1878.  Instead  of  decreeing  that 
defendant  below — appellant  here— was  indebted  to  complain- 
ant in  the  sum  of  three  hundred  and  four  dollars,  bearing 
date  July  9,  1878,  it  should  have  been  one  hundred  and 
twenty-nine  2-100  dollars,  as  of  that  date. 

The  decree  of  the  Chancellor  is  reversed,  and  a  decree  here 
rendered,  correcting  the  register's  report  so  as  to  show  that 
defendant  was  indebted  to  complainant,  July  9th  1878,  in  the 
sum  of  $129.02 — and  decreeing  to  complainant,  in  all  other 
respects,  the  relief  decreed  to  him  by  the  Chancellor. 

Let  appellee  pay  the  costs  of  appeal  in  the  court  below 
and  in  this  court. 
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What  we  have  said  disposes  of  the  question  of  homestead, 
as  that  right  does  not  exist  against  valid  liens. 
Beversed  and  rendered. 


Nabers'  Adm'r  v,  Meredith  et  ah 

Motion  to  Amend  Judgment  Nunc  Pro  Tunc. 

1.  Nunc  pro  tunc;  judgments  amended  without  notice, -^The  practice  of  per- 
mittiug  judgments  to  be  amended,  nunc  pro  tunc,  without  notice,  is  established 
in  this  State. 

2.  Same;  judgment  amended  so  as  to  show  amount. — When,  in  a  Buit  on  a 
promissory  note,  which  was  properly  described  in  the  complaint,  a  judgment 
was  rendered  by  default,  and  the  docket  of  the  presiding  judge  showed  this 
fact,  the  omission  to  state  the  amount  of  the  damnges  is  a  mere  clerical  error, 
its  amendment  is  a  ministerial  act,  and  was  allowable  at  common  law,  even 
before  the  statute  of  Jeofails. 

3.  Same ;  effect  oj  amending  judgments,  and  what  amendments  permissible. 
Judgments  are  amended  nunc  pro  tunc,  merely  to  supply  matters  of  record  evi- 
dencej  not  to  modify  or  introduce  new  facts,  and,  except  as  to  rights  of  third 
persons,  are  retrospective,  and  are  enforced  in  the  same  manner,  and  to  the 
same  extent,  as  if  entered  at  the  time  the  judgment  was  originally  rendered, 
so  that  the  right  is  not  affected  by  the  death  of  a  party,  or  by  the  fact  that  the 
plaintififin  the  motion,  who  was  administrator  of  the  plaintiffs  estate,  had 
been  appointed  administrator  on  the  estate  of  one  of  the  defendants. 

4.  Same;  statute  uf  limitations  does  not  run  against  amendments  made. — At 
common  law,  the  period  within  which  judgments  might  be  amended  nunc  pro 
tunc,  was  not  limited,  and,  under  our  statutes,  the  right  can  not  be  barred  be- 
fore the  expiration  of  twenty  years,  the  time  allowed  for  reviving  judgments 
by  scire  facias. 

Appeal  from  Shelby  Circuit  Court. 

Tried  before  Hon.  J.  E.  Cobb. 

On  the  12th  day  of  October,  1877,  a  motion  was  made  in 
the  Circuit  Court  of  Shelby  county  by  French  Nabers,  as 
administrator  of  the  estate  of  James  A.  Meredith,  against 
Jerusha  Meredith,  E.  Wood,  D.  Y.  Wyatt,  G.  E.  Harrall, 
and  T.  F.  Wilson,  to  amend,  nunc  pro  tunc,  a  judgment  ren- 
dered at  the  fall  term,  1867,  of  said  court,  so  as  to  insert 
therein  the  specific  amount  for  which  the  judgment  was 
recovered.  On  the  hearing  it  appeared  that  the  suit  in  which 
the  judgment  was  rendered  was  founded  on  a  promissory 
note,  which  was  described  in  the  complaint.  On  the  judge's 
trial  docket  there  was  this  entry,  in  the  handwriting  of  the 
presiding  judge,  viz  :  "Assumpsit,  judgment  by  default  for 
plaintiff."  Several  executions,  which  had  been  issued  on  the 
judgment,  were  introduced  in  evidence,  and  portions  of  the 
execution  docket  were  read  in  evidence,  all  of  which  showed 
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the  amount  for  which  the  judgment  had  been  recovered.  It 
was  suggested  to  the  court,  by  Messrs.  Cobb,  Wilson  &  Wil- 
son, as  arnici  cm-ice,  that-  T.  F.  Wilson,  one  of  the  defendants, 
was  dead,  and  that  the  movant,  F.  Nabers,  was  the  adminis- 
trator of  his  estate,  which  fact  was  admitted  to  be  true.  It 
was  also  suggested  that  no  service  of  process  was  ever  made 
in  the  original  suit  on  Wyatt,  one  of  the  defendants,  and  that 
no  notice  of  the  motion  had  been  served  on  any  of  the  de- 
fendants. The  court  denied  the  motion  to  amend,  and  the 
movant  excepted,  and  assigns  this  action  of  the  court  as 
error. 

Hargrove  &  Lewis,  for  appellant. — If  the  clerk  omits  to 
insert  the  amount  recovered  in  entering  up  a  judgment,  ifc 
may  afterwards  be  amended,  nu7ic  pro  tunc,  and  the  amount 
inserted. —  Wilkinson  v.  Goldlhioaite,  1  .S.  &  P.  159.  The 
record  in  the  case  just  cited  is  identical  with  that  shown  in 
this  case,  except  that  thirty-five  years  had  elapsed  in  that 
case,  before  the  amendment  was  made.  Three  judgments 
had  been  issued  on  this  judgment,  and  that  was  sufficient  to 
keep  it  alive. — 3  Ala.  281  ;  Freeman  on  Judgments,  56.  A 
judgment  nunc  pro  tunc,  may  be  entered  without  notice  to  the 
opposite  party. — 1  Brick.  Dig.  72,  18.  The  fact  that  one  of 
the  defendants  had  died  after  the  rendition  of  the  judgment, 
and  that  one  of  them  was  not  served  with  process  in  the 
original  suit,  could  not  affect  the  motion. — Freeman  on  Judg- 
ments, 67-8. 

Watts  &  Sons,  for  appellees. — The  motion  being  made  by 
French  Nabers,  as  administrator  of  Meredith,  who  was  also 
appointed  administrator  of  one  of  the  defendants,  who  died 
after  the  rendition  of  the  judgment,  it  is  in  legal  effect  a  mo- 
tion made  by  him  as  administrator  of  one  estate,  against 
himself,  as  administrator  of  another  estate.  To  grant  such 
a  motion  would  be  to  mar  the  well  settled  principles  of 
pleading.  When  Nabers  was  appointed  administrator  of 
Wilson's  estate,  the  law  presumes  that  he  paid  to  himself 
what  was  due  him  as  administrator  of  Meredith,  and  the 
judgment  was  thus  satisfied,  when  this  motion  was  made. 
Only  record  evidence  could  authorize  the  insertion  of  the 
amount  of  the  judgment,  i'he  presiding  judge  did  not  state 
the  amount  in  the  entry  which  he  made  on  his  trial  docket, 
and  the  note  on  file  was  not  record  evidence.  If  the 
question  was  simply  one  of  calculating  the  amount  due  on 
the  notes,  the  clerk  could  have  done  this,  and  there  was  no 
need  of  any  action  by  the  court.  In  any  aspect  of  the  case, 
the  motion  was  properly  refused.  If  the  judgment  be  ren- 
vois. liXVU. 
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dered  now,  it  must  be  entered  af^ainst  a  dead  man.  How, 
then,  can  execution  issue?  Against  him?  or  against  his 
administrator,  who  is  the  plaintiff  ia  this  motion? 

SOMERVILLE,  J.— The  practice  in  this  State  has  been 
too  long  and  firmly  established  to  be  now  disturbed,  permit- 
ting judgments  nunc  pro  tunc  to  be  entered  without  requiring 
notice  to  be  given  to  the  opposite  party.  No  injustice  can 
result  from  this  rule,  for  the  reason  that  such  amendments 
are  always  allowed  on  some  entry  or  memorandum,  which  is 
to  be  determined  from  an  inspection  of  the  court  records, 
and  can  not  be  contradicted  or  gainsaid  by  proof  of  extra- 
neous parol  facts.  The  court  erred  in  refusing  to  grant  the 
motion  for  want  of  notice. —  Glass  v.  Glass,  24  Ala.  468  ;  Allen 
V.  Bradford,  3  Ala.  281 ;  Bently  v.  W  rigid,  lb.  607 ;  Fugur  v. 
Carroll,  Minor,  170  ;  Freeman  on  Judg.  §  64. 

The  facts  appearing  on  the  record  authorized  the  amend- 
ment. The  suit  was  on  a  note  of  hand  properly  described  in 
the  complaint,  and  the  docket  of  the  court  contained  a  mem- 
orandum in  the  hand-writing  of  the  presiding  judge,  which 
showed  the  rendition  of  a  judgment  by  default  in  favor  of 
the  appellant  against  the  defendants  in  the  judgment.  The 
omission  of  the  amount  of  damages  was  a  mere  clerical  mis- 
take, and  its  insertion  a  purely  ministerial  act,  such  as  was 
always  amendable  at  common  law,  regardless  of  any  power 
conferred  by  the  statute  of  Jeofails. —  Wilkersou  v.  Goldt/avaite, 
1  Stew.  &  Port.  159. 

The  right  to  amend  nunc  pro  tunc  was  not  affected  by  the 
death  of  one  of  the  defendants  in  the  judgment,  or  by  the 
fact  that  the  plaintiff  in  the  juflgmeot  had  been  appointed 
administrator  of  the  estate  of  another  of  the  defendants  since 
the  date  of  rendition.  Except  as  to  the  rights  of  third  par- 
ties, all  such  amendments  are  retrospective,  and  are  every- 
where regarded  and  enforced  exactly  in  the  same  manner, 
and  to  the  same  extent,  as  if  entered  at  the  time  the  judg- 
ment was  originally  rendered  or  taken.  The  granting  of  such 
motions  is  merely  to  supply  matters  of  record,  evidence,  and 
not  to  modify  or  introduce  new  matters  oi  fact. — Freeman  on 
Judg.  §§  66-68 ;  Allen  v.  Bradford,  3  Ala.  281  ;  Powell  on 
Appel.  Proc.  p.  57,  §  34. 

It  was  no  legal  objection  to  the  motion  that  over  ten  years 
had  been  permitted  to  elapse  since  the  original  rendition  of 
the  judgment.  The  period  within  which  the  power  to  make 
such  amendments  could  be  successfully  invoked  at  common 
law  was  never  limited,  and,  under  our  statutes,  would  not  be 
less  than   the  period  of  time  allowed  for  a  judgment  to  be 
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revived  by  scire  facias,  which  is  twenty  years. — Code  (1876), 
§  3175 ;  Freeman  on  Judg.  §  56  ;  Dan.  Chan.  Proc.  1219. 

The  judgment  of  the   Circuit  Court  is  reversed  and  the 
cause  remanded. 


Elliott  V,  Stocks. 

Trial  of  the  Right  of  Property. 

1.  Agent  signing  instrument  under  seal ;  authority  to  he  in  writing,  and  may  he 
examined  as  to. — Authority  to  an  agent  to  execute  an  iustrnmeut  under  seal, 
must  be  in  writing  ;  uud  where  an  agent,  tentifying  to  his  execution  of  such 
sealed  instrument,  states  that  he  had  authority  to  execute  it,  he  may  be  asked, 
on  cross-examination,  if  his  authority  was  in  writing,  aud  if  it  is,  it  should  be 
produced,  or  its  absence  satisfactorily  accounted  for,  but  in  any  event  he  may 
be  cross-examined  as  to  its  contents. 

2.  Charges:  exception  to  the  refusal  of  several  will  not  reverse  unless  all  correct. 
A  general  exception  to  the  refusal  to  give  several  charges,  will  not  avail  to  re- 
verse the  case,  unless  it  is  shown  that  each  asserts  a  correct  legal  principle.    ■ 

Appeal  from  Cherokee  Circuit  Court. 

Tried  before  Hon.  W.  L.  Whitlock. 

This  was  a  suit  commenced  by  an  attachment,  which  was 
issued  on  the  19th  of  July,  1877,  at  the  instance  of  John  T. 
Stocks,  and  against  H.  D.  Cothran,  Robert  Marshall,  Thomas 
McCullough,  and  W.  S.  McElwain.  The  evidence  on  which 
this  case  was  tried  is  substantially  the  same  as  that  which  is 
set  out  in  the  case  of  Stocks  &  Bro.  against  J.  M.  Elliott,  as 
reported  on  pp.  291  et  seq.  of  this  volume.  It  is  unnecessary  to 
repeat  it  here.  The  errors  assigned,  twenty-nine  in  number, 
are  to  the  same  effect,  as  those  which  were  made  in  that  case, 
except  as  to  the  charges  of  the  court  below,  which  are  stated 
sufficiently  in  the  opinion  of  the  court. 

Watts  &  Sons,  and  Cooper  &  Reeves,  for  appellants. 

Walden  &  Son,  and  Bragg  &  Thorington,  for  appellees. 

STONE,  J. — Many  of  the  questions  in  this  cause  are  set- 
tled by  our  rulings  in  the  case  of  Elliott  v.  Stocks  (&  Bro.,  at 
the  present  term. 

The  instrument  under  seal  of  January  1st,  1874,  is  the 
written  evidence  of  the  contract  by  which  the  defendants 
agreed  to  operate  the  property  known  as  the  Cornwall  Iron 
Works,  in  joint  adventure.     Before  that  agreement  was  con- 
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summated,  the  ownership  of  the  property  was  in  Cothran. 
That  agreement  let  in  Marshall,  McCullough,  andMcElwain. 
Before  reading  it  in  evidence,  it  was  necessary  to  prove  its 
execution.  It  purported  to  be  signed  by  Cothran  and  Mc- 
Cullough in  person,  with  scrolls  for  seals  annexed,  and  the 
signature  for  Marshall  was  as  follows :  "Robert  Marshall, 
by  his  attorney  in  fact,  Thomas  McCullough,  [Seal]."  Mc- 
Cullough was  called  to  prove  the  execution,  and  he  proved 
that  both  Cothran  and  himself  executed  it  in  person.  He 
proved  that  he  executed  for  Marshall,  and  that  he  had  au- 
thority to  do  so.  On  cross-examination  he  was  asked  if 'his 
authority  to  execute  for  Marshall  was  not  in  writing.  Thi» 
question  was  objected  to  by  plaintiffs,  and  the  court  sus- 
tained the  objection.  In  this  the  Circuit  Court  erred.  If 
the  authority  was  in  writing,  it  should  have  been  produced, 
or  its  destruction  shown,  or  some  other  excuse,  sufficient  in 
law,  given,  why  it  was  not  produced.  And,  in  any  event,  it 
was  the  privilege  and  right  of  the  claimant  to  cross-examine 
the  witness  as  to  the  contents  of  the  authority  to  sign,  even 
if  the  absence  of  the  writing  was  sufficiently  accounted  for. 
The  contract  offered  in  evidence  was  under  seal,  and  author- 
ity to  execute  and  seal  it  must  have  been  in  writing,  to  be 
valid.— 1  Greal  Ev.  §  269. 

The  Circuit  Court  erred  in  suppressing  parts  of  the  depo- 
sitions of  the  witnesses,  Printup  and  Bowen.  What  we  said 
in  Elliott  V.  Stocks  &  Bro.,  at  the  present  term,  will  furnish  a 
sufficient  guide  to  the  Circuit  Court,  on  another  trial  of  this 
case,  both  as  to  this  question,  and  the  questions  raised  on 
the  testimony  of  McCullough. 

The  charges  asked  and  refused  were  excepted  to  in  the 
mass,  and  hence,  to  avail  the  exceptor,  it  must  be  shown 
that  each  asserts  a  correct  legal  principle.  Charges  1st,  2d 
and  8th,  each  and  all,  seek  to  raise  an  immaterial  issue. 
Whether  Smith  or  Foreche,  or  the  Tredegar  Iron  Works,  had 
any  interest  in  the  property  in  controversy,  was  not  raised 
by  the  pleadings,  and  was  immaterial  to  the  rights  of  these 
parties,  as  raised  by  this  record.  The  11th  charge  was 
rightly  refused,  because  the  contract  by  which  Cothran  first, 
and  then  McElwain,  obtained  the  management  of  the  iron 
works,  did  not  empower  the  latter  to  make  a  mortgage,  or 
trust  deed,  binding  his  co-owners.  The  14th  charge  was 
rightly  refused.  The  value  of  the^  property  levied  on  is  a 
proper  subject  of  inquiry  in  trials  of  the  right  of  personal 
chattels. 

Beversed  and  remanded. 
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The  City  of  Selma  v,  Stewart. 

Action  for   Violation  of  Municipal  Ordinance. 

1.  Action  for  violation  of  municipal  ordinance  of  city  of  Selma  ;  how  tried  on 
appeal- — Ou  appeal  to  the  City  Court  of  Selma,  from  a  jurJgment  of  convietioo 
rendered  by  the  Mayor  of  the  city,  for  a  violation  of  a  umuicipal  ordinance, 
the  case  is,  under  the  provisions  of  the  city  charter,  to  be  tried  de  novo,  as  in 
cases  of  appeals  from  the  judgments  of  justices  of  the  peace  in  civil  cases, 
and  a  motion  to  quash  the  proceedings  before  the  mayor,  for  any  defect  except 
a  want  of  jurisdiction,  apparent  on  their  face,  can  not  be  made  lor  the  first 
time  in  the  City  Court. 

2.  Proper  practice  in  such  c<ises. — The  proper  practice  in  such  cases,  to  pre- 
serve the  constitutional  right  of  the  defendant  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  is  to  require  the  plaintiff  to  file  a  state- 
ment of  the  case,  and  all  qnestions-as  to  its  legal  sufficiency,  or  as  to  the  juris- 
diction, can  be  raised  by  demurrer. 

3.  Statement;  error  to  disregard. — When  such  a  statement  is  filed,  before 
the  trial,  it  is  error  to  disregard  it,  and  quash  the  proceedings  for  defects  not 
raised  in  the  municipal  court. 

4.  Costs ;  municipal  corporations  not  liable  for  in  prosecutions. — Municipal 
corporations  are  not,  in  any  event,  liable  for  costs  incurred  in  prosecutions 
for  the  punishment  of  offenders  against  their  ordinances. 

Appeal  from  Selma  City  Court. 

Tried  before  Hon.  John  Harralson. 

On  November  29,  1876,  an  affidavit  was  made  before  N. 
Woodruff,  mayor  of  the  city  of  Selma,  charging  "  that  the 
offense  of  obstructing  the  sidewalks  of  said  city  had  been 
committed,  and  accusing  H.  H.  Stewart  &  Co.  of  the  offense." 
The  warrant  of  arrest  was  issued  against  H.  H.  Stewart  & 
Co.  H.  H.  Stewart  was  arrested,  tried  and  fined,  and  there- 
upon, carried  the  case,  by  appeal,  into  the  City  Court  under 
§  62  of  the  charter,  which  is  set  out  in  the  opinion  of  the 
court.  On  January  17th,  1877,  H.  H.  Stewart  filed  a  motion 
in  the  City  Court  to  quash  the  proceedings,  the  complaint, 
wairant  of  arrest,  &g.,  before  the  mayor.  The  grounds  of 
the  motion  were,  that  H.  H.  Stewart  ck  Co.  were  charged 
with  the  offense  named ;  that  no  individual  was  accused  of 
such  offense ;  that  defendant's  name  was  not  H.  H.  Stewart 
d:  Co.  ;  that  it  did  not  appear  in  said  proceeding  what  side- 
walks were  obstructed,  aor  that  it  was  any  offense  to  obstruct 
them  ;  that  the  warrant  which  ordered  the  arrest  of  H.  IT. 
Stewart  c&  Co.,  was  void  for  uncertainty,  and  for  want  of 
jurisdiction.  On  January  20,  1877,  a  complaint  was  filed  by 
the  city  of  Selma,  averring  that  the  defendant  "  did  pile  or 
place  goods,  &c.,  on  the  sidewalks,"  (describing  the  location), 
Vol.  liXvn. 
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ia  violation  of  the  following  ordinance  of  said  city,  (which  is 
then  set  out  in  full).  On  January  22,  the  City  Court  sus- 
tained the  motion  to  quash  the  proceedings,  dismissed  the 
complaint,  discharged  the  defendant,  and  taxed  the  costs 
against  the  city  of  Selma.  The  errors  assigned  are,  "  in  sus- 
taining the  motion  to  quash  the  proceedings,  in  dismissing 
the  complaint,  and  in  taxing  the  city  with  the  costs." 

Sumter  Lea,  for  appellant. — The  court  erred  in  quashing 
the  proceedings  before  the  mayor.  The  proceedings  in  the 
City  Court  were  governed  by  the  provisions  of  the  law  ap- 
plicable to  appeals  from  the  judgments  of  justices  of  the 
peace  in  civil  cases. — Charter  of  the  city  of  Selma,  §  62  ; 
Code,  1876,  §3121 ;  Ganaway  v.  Mayor  of  Mobile,  21  Ala.  577. 
The  judgment  against  H.  H.  Stewart  was  valid. — 2  Br.  Dig. 
161,  §  52  ;  8now'(&  Go.  v.  Ray,  2  Ala.  344  ;  Ortez  v.  Jeivett,  23 
Ala.  662  ;  see  especially  Gouch  v.  Atkinson,  32  Ala.  633.  The 
court  had  no  authority  to  render  a  judgment  for  costs  against 
the  city  of  Selma. — Gity  Gouncil  of  Montgomery  v.  Foster,  54 
Ala.  62. 

Brooks  &  Roy,  for  appellee. — The  proceedings  in  this  case 
before  the  mayor,  acting  as  a  justice  of  the  peace,  were  quasi 
criminal. — 36  Ala.  262  ;  23  Ala.  222.  The  rules  applicable 
to  pleadings  on  indictments  for  misdemeanors  are  applicable 
in  such  cases. — 23  Ala.  724  ;  3  Pick.  461.  And  no  intend- 
ments are  indulged  in  favor  of  such  an  indictment. — 1  iirick. 
Dig.  498,  §  720.  The  ordinance  charged  to  have  been  vio- 
lated must  be  set  out  in  the  complaint  and  its  breach  averred 
with  certainty. — 30  Ala.  539.  The  ordinance  mu^t  be  set 
out  in  the  proceeding  before  the  mayor,  for  the  accused  has 
a  right  to  a  copy  of  the  accusation  against  him  — Const.  Ala. 
Bill  of  Rights,  §  7  ;  11  Wend.  199 ;  44  N.  H.  284  ;  5  Cowan, 
462.  The  charter  makes  the  City  Court  one  of  appellate  ju- 
risdiction, and  it  is  necessary,  therefore,  to  set  out  the  ordi- 
nance violated,  so  that  in  case  of  an  affirmance,  which  is  also 
provided  for  if  the  defendant  does  not  appear,  the  court  may 
see  whether  there  is  a  proper  judgment  to  affirm.  It  was 
not  necessary  to  make  the  objection  to  the  proceedings  be- 
fore the  mayor  in  the  municipal  court. — 20  Ala.  299.  If  it 
is  held  that  the  case  is  to  be  tried  de  novo,  that  does  not  af- 
fect the  judgment  in  this  case,  for  the  trial  must  be  had 
between  the  same  parties,  and  the  integrity  of  the  case  pre- 
served.— 9  Ala.  127  ;  31  Ala.  252.  This  case  could  only  reach 
the  City  Court  by  appeal,  and  no  new  case  can  be  made  there 
on  appeal.  The  charter,  §  62,  only  applies  to  the  mode  of 
getting  the  case  into  the  City  Court,  and  does  not  refer  to 
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the  course  of  the  proceedings  after  it  gets  before  that  tri- 
bunal., for  to  hold  that  they  are  civil  cases  would  render  any 
judgment  punishing  a  violation  by  imprisonment  entirely  nu- 
gatory. The  complaint  which  appears  in  the  record  was 
filed  after  the  motion  to  quash  was  made,  and  without  leave, 
and  it  was  not  an  error  to  disregard  it,  or  if  error,  was  cer- 
tainly "  without  injury." 

SOMERVILLE,  J. — This  is  a  prosecution  originating  be- 
fore the  mayor  of  the  city  of  Selma,  acting  ex-qfficio,  as  a 
justice  of  the  peace,  in  which  the  appellee  was  convicted  of 
"  the  offense  of  obstructing  the  sidewalks,"  in  alleged  viola- 
tion of  a  municipal  ordinance. 

An  appeal  was  taken  from  the  judgment  of  the  mayor  to 
the  Selma  City  Court,  as  specially  authorized  by  the  charter 
incorporating  the  city. — Session  Acts,  1874-75,  p.  380,  §  62. 

This  section  (§  62)  provides  that  "  the  proceedings  on  such 
appeal,  when  the  bond  is  approved  by  the  mayor  or  council- 
men,  shall  be  as  prescribed  by  law  in  case  of  appeal  from 
the  judgment  of  a  justice  of  the  peace  in  civil  cases"  except 
as  otherwise  required  in  the  charter. 

Section  3121  of  the  Code  (1876),  prescribes  that  "  all  such 
cases  must  be  tried  according  to  equity  and  justice,  without 
regard  to  any  defect  in  the  summons,  or  other  process  before 
the  justice."  This  being  the  case,  the  trial  in  the  City  Court 
was  required  to  be  had  de  novo,  on  the  merits  of  the  case. 
A  motion  to  quash  the  proceedings  for  any  mere  defect,  other 
than  a  want  of  jurisdiction  apparent  on  the  face  of  them, 
could  not  be  made  for  the  first  time  in  the  City  Court,  and  it 
does  not  appear  that  any  sucli  motion  was  made  in  the  trial 
before  the  mayor. — Slaton  v.  Apperson,  15  Ala.  721  ;  Catter- 
lin  v.  Spinks,  16  Ala.  467 ;  3IcGrary  v.  Smith,  1  Ala.  157. 

The  proper  practice,  in  appeals  of  this  character,  has  been 
indicated  in  Williams  v.  Hunter,  1  Ala.  297.  It  is  to  require 
the  plaintiff  to  file  a  statement  of  the  case,  and  thereupon  to 
raise  any  question  as  to  its  legal  sufficiency,  or  the  jurisdic- 
tion of  the  justice,  by  demurrer.  This  preserves,  in  its  full 
integrity,  to  the  accused,  the  constitutional  right  guaranteed 
to  him  hj  §  7,  of  Art.  1,  of  the  Const.,  "  to  demand  the  nature 
and  cause  of  the  accusation"  against  him  "  in  all  criminal 
prosecutions." 

This  statement  is  shown  to  have  been  filed,  and  sets  out, 
in  hcec  verba,  the  ordinance  of  the  city  alleged  to  have  been 
violated,  but  it  appears  not  to  have  been  acted  on  by  the 
court,  or  demurred  to  by  the  defendant,  so  far  as  disclosed 
by  the  record.  It  was  error  in  the  court,  therefore,  to  sus- 
tain appellee's  motion  to  quash. 
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The  City  Court  also  erred  in  taxing  the  costs  of  the  pro- 
ceeding against  the  appellant.  It  has  been  repeatedly  held, 
that,  in  prosecutions  of  this  kind,  instituted  by  municipal 
corporations  for  the  punishment  of  offenders  against  city 
ordinances,  such  municipalities  are  not  liable  for  costs  in  any 
event. — Toion  of  Camden  v.  Block,  Dec.  T.  1880  ;  City  Council 
of  Montgomery  v.  Foster,  54  Ala.  62. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Stocks  V.  Youn^. 

Bill  to  Redeem  Lands  Sold  under  Deed  of  Trust. 

1.  Bill  to  redeem  ;  necessary  averment  in.—  A  court  of  equity  will  not  enforce 
the  statutory  right  of  redemption  in  lauds  sold  under  a  power  in  a  deed  of 
trust,  when  the  bill  fails  to  aver  that  the  complainant,  before  it  was  filed, 
tendered  the  amount  of  the  purchaser's  bid,  with  ten  per  cent,  per  annum 
thereon,  and  demanded  redemption. 

2.  Ddivery  of  possession,  a  condition  precedent  to  the  statutory  right  of  re- 
demption.— It  is  a  condition  preoedeut  to  the  statutory  right  of  red(niiption, 
that  the  debtor  shall  have  delivered  possession  to  the  purchaser  within  ten 
days  after  the  sale  ;  and  a  bill  which  fails  to  aver  distinctly  that  this  provision 
of  the  statute  has  been  com'plied  with,  is  without  equity. 

3.  Creditor;  purchase  1/  at  sale  of  properly  under  trust  deed  valid. — A  sale  of 
lands  uuder  a  power  coutained  in  a  deed  of  trast  to  secure  creditors,  is  not 
voidable  at  the  mere  election  of  the  debtor,  no  fraud,  unfairness  or  inadequacy 
of  price  being  shown,  merely  because  a  creditor  became  the  purchaser. 

Appeal  from  Cherokee  Chancery  Court. 

Heard  before  Hon.  H.  C.  Speake. 

This  was  a  bill  in  equity,  filed  on  the  27th  of  February, 
1880,  by  Henry  Young,  against  John  T.,  and  Wm.  H.  Stocks, 
and  Wm.  McElrath.  The  bill  stated  that  on  February  8th, 
1876,  Henry  Young  executed  a  deed  of  trust  on  certain  lands, 
which  are  described,  to  secure  a  debt  due  to  W.  H.  Stocks, 
amounting  to  $2,204,  which  was  evidenced  by  two  promissory 
notes,  one  due  December  25,  1876,  the  other  due  December 
25, 1877  ;  that  W.  H.  Stocks  was  the  beneficiary  in  said  deed, 
and  his  brother,  John  T.  Stocks,  was  appointed  thereby,  as 
trustee,  to  sell  the  lands  in  case  of  default  in  the  payment  of 
the  notes  at  their  maturity,  and  that  the  deed  contained  a 
power  of  sale  to  be  exercised  by  said  J.  T.  Stocks.  The 
notes  were  not  paid  at  maturity,  and  on  March  4,  1878,  the 
trustee  sold  under  the  deed,  which  was  in  the  usual  form, 
and  W.  H.  Stocks  became  the  purchaser  of  the  lands,  at  the 
sum  of  $2,500,  which  was  at  that  time  the  face  value  of  the 
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notes,  in  which  was  included  usurious  interest  calculated  on 
the  notes  at  sixteen  per  cent,  per  annum  from  their  maturity  ; 
that  said  sum  was  more  than  was  legally  due  to  Stocks,  but 
none  of  it  had  ever  been  paid  back  to  complainant;  that  at 
the  time  of  the  sale  the  trustee  executed  a  deed  to  W.  H. 
Stocks,  conveying  the  property  to  him,  in  which  was  recited 
the  payment  of  the  purchase-money;  that  said  W.  H.  Stocks 
entered  satisfaction  of  the  mortgage  on  the  records  of  the 
Probate  Court  of  Cherokee  county,  and  immediately  entered 
into  possession  of  them  ;  that  he  held  possession  of  them  up 
to  the  time  of  a  sale  by  him  to  John  T.  Stocks,  and  received 
the  rents  and  profits  ;  that  at  the  time  of  the  execution  of  the 
notes  to  Stocks,  complainant  did  not  owe  him  the  amount 
named  in  the  notes ;  that  this  amount  was  made  up  of  com- 
pound and  usurious  interest;  that  the  debt  originated  in  a 
land  trale  between  \V.  H.  Stocks  and  himself;  that  com- 
plainant was  an  illiterate  man,  and  had  the  utmost  confidence 
in  W.  H.  and  J.  T.  Stocks  ;  that  J.  T.  Stocks  made  all  the 
calculations  as  to  the  amount  due  on  the  notes  ;  that  the 
property  in  1872  was  worth  $11,000;  that  on  April  20,  1879, 
W.  H.  Stocks  sold  the  lands  in  controversy  to  John  T.  Stocks, 
who  sold  them  on  April  23,  1879,  to  Wm.  H.  McElrath,  who 
was  in  possession  of  them  when  the  bill  was  filed  ;  that  com- 
plainant was  ready,  and  willing,  and  able  to  pay  W.  H. 
Stocks  the  actual  amount  legitimately  due  him  on  said  notes, 
with  legal  interest  thereon,  together  with  10  per  cent,  on  the 
amount  that  the  court  should  decide  he  must  pay  in  order  to 
redeem  the  property,  and  submitted  himself  to  the  jurisdic- 
tion of  the  court.  The  bill  made  the  same  tender  and  offer  as 
J.  T.  Stocks,  and  Wm.  McElrath,  and  prayed  that  the  sale 
under  the  trust  deed  be  vacated,  that  an  account  be  taken  of 
the  actual  amount  due  the  beneficiary  in  said  deed  of  trust ; 
that  an  account  be  also  taken  of  the  amount  received,  or 
which  might  have  been  received,  by  him,  or  his  vendees,  and 
the  sum  credited  on  the  deed  of  trust.  But  if  the  sale  should 
not  be  set  aside,  that  complainant  be  allowed  to  come  and 
redeem.  The  defendants  demurred  to  the  bill,  assigning  as 
grounds  of  demurrer,  among  others,  that  the  bill  failed  to 
show  that  the  complainant  delivered  the  possession  of  the 
land  to  the  purchaser  within  ten  days  after  the  sale.  The 
Chancellor  overruled  the  demurrer.  The  answers  of  the  de- 
fendants admitted  the  execution  of  the  deed  of  trust,  the  sale 
to  W.  H.  Stocks  under  it,  the  conveyance  to  him,  and  his 
canveyance  to  J.  T.  Stocks,  and  the  sale  by  the  latter  to  Mc- 
Elrath ;  averred  that  the  sale  was  fairly  conducted,  that 
there  was  no  fraud,  and  that  the  property  was  not  worth 
$11,000,  but  brought  its  full  value  at  the  sale ;  admitted  that 
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defendant  received  12^  per  cent,  on  the  notes  as  interest  af- 
ter their  maturity.  The  testimony  established  the  facts  set 
up  in  the  answer.  The  Chancellor  rendered  a  decree  va- 
cating the  sale  under  the  trust  deed,  directed  the  Register  to 
take  an  account  of  the  rents  received  by  the  defendants.  The 
rendition  of  this  decree,  as  well  as  the  decree  overruling  the 
demurrer,  is  assigned  as  error. 

Clopton,  Herbert  &  Chambers,  for  appellants. 

Denson  &  DiSQUE,  for  appellee. — The  court  did  not  err  in 
overruling  the  demurrer.  When  it  was  shown  that  the  bene- 
ficiary in  the  deed  of  trust  became  the  purchaser  at  the  sale 
by  the  trustee,  it  became  the  duty  of  the  court  to  set  aside 
the  sale,  and  no  injury  need  be  alleged  or  shown  to  effect  this. 
Robinson  v.  Gullom,  41  Ala.  693  ;  Charles  v.  DuBose,  29  Ala. 
367  ;  Frazer,  Ex^r,  v.  Lee,  42  Ala.  25.  A  beneficiary,  under  a 
deed  of  trust,  cannot  purchase  at  his  own  sale. —  Wade's 
Heirs  v.  Harper,  3  Yerger,  383.  The  grantor  in  the  deed  had 
a  right  to  redeem. — 2  Jones  on  IMort.  1876;  Rutherford  v. 
Williams^  42  Md.  33-34.     The  bill  is  framed  with  this  view. 

BRIOKELL,  C.  J.— 1.  The  objects  of  the  bill  are,  to 
vacate  the  sale  of  the  lands  made  under  the  trust  deed,  be- 
cause the  creditor  for  whose  security  it  was  made  was  the 
purchaser,  and  to  let  in  the  grantor  to  redeem,  on  taking  an 
account  of  the  debt,  excluding  usury,  which,  it  is  averred, 
entered  into  it,  and  charging  the  creditor  with  rents  while  he 
and  his  vendee  were  in  possession  ;  or,  if  that  relief  cannot 
be  obtained,  to  let  the  grantor  in  to  redeem  under  the  statute. 
We  do  not  now  inteud  considering  whether  a  bill  in  equity 
presenting  such  alterations  can  be  supported,  for  it  is  plain 
that  as  a  bill  for  statutory  redemption,  this  bill  is  wholly  in- 
sufficient and  without  equity.  There  is  no  averment  that 
before  filing  the  bill  the  complainant  made  a  tender  of  the 
amount  of  the  purchaser's  bid,  with  ten  per  cent,  per  annum 
thereon,  and  demanded  redemption.  Nor  is  there  any  dis- 
tinct averment  that  within  ten  days  after  the  sale  under  the 
trust  deed,  possession  of  the  premises  was  surrendered  to 
the  purchaser.  The  purchaser,  or  his  vendee,  were  not  in 
default,  unless  a  tender  of  the  amount  of  the  bid,  with  ten 
per  cent,  interest  thereon,  had  been  made,  and  a  court  of 
equity  will  not  (unless  circumstances  exist  which  will  excuse 
the  tender),  intervene  to  compel  the  redemption. — Spoor  v. 
Phillips,  27  A:a.  193;  Moore  v.  Lynn,  35  Ala.  701.  The 
statute  makes  it  a  condition  precedent  to  the  redemption,  that 
the  debtor  must  within  ten  days  have  delivered  possession  of 
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the  premises  to  the  purchaser.  Unless  the  condition  is  per- 
formed, or  the  debtor  I'emains  in  possession  by  the  consent 
of  the  purchaser,  the  right  of  redemption  does  not  accrue. 
Sanford  v.  Ochtalomi,  23  Ahi.  069 ;  Paulling  v.  Meade,  lb.  505. 

2.  There  was  no  irregularity  in  the  sale  made  by  the 
trustee.  All  the  terms  and  directions  of  the  power  contained 
in  the  deed  of  trust  were  observed.  Nor  was  there  any 
want  of  good  faith  and  fair  dealing  in  the  trustee,  or  creditor, 
attending  the  sale.  There  was  no  oppression  of  the  grantor, 
no  advantage  taken  of  his  necessities.  It  appears  very 
clearly  that  he  was  present,  approving  the  sale,  declaring  to 
his  unsecured  creditors,  who  were  making  inquiries,  that  the 
whole  transaction  was  fair  and  just.  It  may  be  that  all  sales 
under  powers  in  deeds  of  trust,  securities  for  debts,  at  which 
the  creditor  becomes  the  purchaser,  should  be  closely 
watched,  as  should  be  sales  by  a  sheriff,  when  the  judgment 
creditor,  for  whose  benefit  they  are  made,  becomes  the  pur- 
chaser. There  is  the  opportunity  for  unfairness  and  oppres- 
sion, from  which  the  debtor  is  entitled  to  protection.  But  it 
is  quite  an  error  to  suppose  that  if,  at  either  sale,  the  cred- 
itor becomes  the  purchaser,  the  purchase  is  voidable  at  the 
mere  election  of  the  debtor,  as  would  be  a  purchase  made  by 
a  mortgagee  or  trustee  at  his  own  sale.  There  is  not  the  re- 
lation of  trust  and  confidence,  which  exists  as  to  trustee  and 
cestui  que  trust,  disabling  the  trustee  from  acquiring  by  pur- 
chase the  trust  estate,  though  he  may  not  take  advantage  of 
the  relation,  and  may  pay  an  adequate  price,  nor  is  there,  as 
when  a  mortgagee  purchases  at  his  own  sale,  the  conflicting 
rights  and  interests  of  buyer  and  seller.  The  disability  of 
either  to  purchase  at  his  own  sale,  save  subject  to  its  vacation 
at  the  mere  election  of  cestui  que  trust,  or  mortgagor,  season- 
ably expressed,  rests  upon  the  broad  ground  that  duty  and 
interest  must  not  be  brought  into  conflict.  The  creditor 
secured  by  a  deed  of  trust,  owes  to  the  debtor,  as  he  owes  to 
all  with  whom  he  may  deal,  fairness  and  good  faith.  It  is 
also  a  duty  not  to  take  advantage  of  the  power  he  may  have 
over  the  trustee,  and  in  directing  the  sale,  to  oppress  the 
debtor,  and  not  to  avail  himself  of  the  power  to  obtain  the 
property  at  a  sacrifice.  But  he  does  not  stand  iu  such  a  re- 
lation that  it  is  the  policy  of  the  law  to  disable  him  from 
purchasing  at  the  sale  by  the  trustee,  and  obtaining  a  title 
which  will  be  free  from  impeachment,  when  the  transaction 
is  open,  fair,  and  just.  That  he  may  be  the  purchaser,  is 
often  a  sufficient  reason  for  preferring  the  deed  of  trust  to  a 
direct  mortgage.  And  that  he  has  the  ability  of  purchasing, 
often  prevents  a  sacrifice  of  the  property,  It  is  always  his 
interest  to  see  that  it  brings  a  sura  sufiicieiit  to  pay  his  debt, 
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and  tliis  affor  Js  some  security  to  tlie  debtor  against  loss  by 
tlie  sacrifices  some  times  attendant  upon  compulsory  sales. 
Lynn  v.  Jones,  6  Humph.  533  ;  Holmes  v.  Richards,  18  How. 
143  ;  Lucas  v.  Oliver,  34  Ala.  626.  There  is  no  greater 
reason  for  disabling  the  creditor  from  purchasing  at  the  sale 
made  by  the  trustee,  than  there  would  be  for  disabling  a 
mortgagor  from  purchasing  under  his  own  decree  of  fore- 
closure, or  a  judgment  creditor  from  purchasing  at  a  sale  un- 
der his  own  execution.  That  each  may  purchase  cannot  be 
doubted.— 1  Perry  on  Trusts,  §  199  ;•  Freeman  on  Executions, 
§  292.  The  case  of  Wade  v.  Harper,  3  Yerger,  383,  to  which 
we  are  referred,  may,  on  its  peculiar  facts,  as  was  said  by  the 
same  court  in  Lynn  v.  Jones,  supra,  have  been  correctly  de- 
cided. It  cannot  be  extended  to  sales  under  deeds  of  trust, 
when  the  creditor  has  no  other  power  over  the  sale,  than  on 
default  in  the  payment  of  the  debt,  to  direct  the  trustee  to 
execute  the  trusts.  The  lands  were  sold  for  their  full  value — 
there  was  no  want  of  good  faith  in  the  trustee  or  creditor, 
and  we  hold  the  sale  was  not  voidable  at  the  mere  election 
of  the  debtor. 

The  decree  of  the  Chancellor  must  be  reversed,  and  a  de- 
cree here  rendered  dismissing  the  bill.  The  appellee  must 
pay  the  costs  in  this  court  and  in  the  Court  of  Chancery. 


Moberly  v.  Peek. 

Attachment  for  Rent,  Plea,  Former  Recovery. 

1.  Evidence  of  contract  between  landlord  and  tenant,  admissible  in  action 
against  sub-tenant. — When,  in  an  action  by  the  landlord  to  recover  rent,  the 
defendant  pleiids  that  he  obtained  possession  from  the  lessee,  who  was  author- 
ized in  writing  to  lease  the  lands  and  receive  the  rents,  and  the  landlord 
replies  that  his  lessee  has  broken  his  agreement,  and  that  the  written  contract 
had  been  rescinded,  the  contract,  as  well  as  evidence  of  the  breach  of  it,  or  of 
its  rescission,  is  admissible. 

2.  Former  recorery,  plea  of,  ichen  defective. — A  second  suit  is  not  barred  by 
former  recovery,  unless  the  first  one  was  brought  on  the  same  cause  of  action, 
or  on  part  of  one  and  the  same  indivisible  contract,  and  a  plea  which  fails  to 
aver,  or  a  replication  which  fails  to  negative,  this  fact,  is  defective. 

3.  Same ;  must  show  jurisdiction. — A  plea  of  former  recovery  which  fails  to 
Hver,  or  show  in  some  way,  that  the  court  which  tried  the  first  suit  had  juris- 
diction of  the  subject  matter,  is  defective. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  John  Henderson. 

Ichabod  Moberly  obtained  an  attachment  against  Solomon 
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Peek  from  the  clerk  of  the  Circuit  Court  of  Talladega  county. 
The  attach meut  was  issued  for  rent  of  land,  the  affidavit 
stating  that  S.  Peek  had  removed  part  of  the  crops  grown  on 
the  rented  premises  without  the  consent  of  Moberly,  the  land- 
lord.    The  defendant   pleaded  :     1.  The   general   issue.     2. 
Set-oflf.     3.   "Former  adjudication  in  favor  of  defendant  of 
the  matter  in  dispute  as  set  up  by  the  complaint  in  this,  that 
plaintiff  sued  defendant  for  rent  of  land  for  the  year  1877, 
being  the  rent,  or  a  portion  of  the  rent  sued  for  in  this  case, 
upon  an  attachment  for  rent  issued  by  James  Lawson,  justice 
of  the  peace  for  said  county,  and  the  said  suit,  upon  said  at- 
tachment, was  tried  before  the  said  justice,  before  the  com- 
mencement of  this  suit,  and  was  determined  by  said  justice 
in  favor  of  defendant  before  the  commencement  of  this  suit 
by  a  judgment  in  said  Lawson's  court  for  the  defendant." 
4.  "And  the  defendant,  for  further  plea  to  said  cause  of  ac- 
tion, says  that  the  plaintiff  did,  on  the  5th  day  of  October, 
1877,  bring  an  action  against  the  defendant,  &c.,  in  the  jus- 
tice's court,  Talladega  county,  Alabama,  before  James  Law- 
son,  then  acting  as  justice  of  the  peace  in  said  county,  for 
rent  of  land  for  the  year  1877.     Said  action  was  brought  by 
attachment  for  rent,  by  the  plaintiff  alleging  himself  as  laud- 
lord,  and  against   the  defendant  as  tenant,  and  said  action 
was  tried  and  determined  by  said  justice,  in  his  court  at  the 
place  of  holding  the  same.     The  said  parties  being  present 
at   the   trial,   a  judgment   in  said  action  was  rendered  in 
said  cause,  by  said  justice  in  favor  of  the  defendant.     The 
bringing  of  said  action,  and  the  judgment  therein,  occurred 
before  the  institution  of  this  suit.     Defendant  avers  that 
plaintiff  sued  in  said  action  before  said  justice  for  the  re- 
covery of  the  value  of  a  portion  of  said  rent  sued  for  in  this 
action,  alleging  and  claiming  the  said  value  to  be  $25."    The 
plaintiff  demurred  to  the  3d  and  4th  pleas,  because  they  did 
not  aver  that  the  suit  before  the  justice  was  on  the  same  con- 
tract sued  on  in  this  case.     2.  Because  it  did  not  aver  that 
the  justice  had  jurisdiction   to  try  and  determine   the  suit 
mentioned  in  the  plea.     3.  Because  it  does  not  aver  that  the 
judgment  mentioned  in  the  plea  is  ot  full  force,  and  unre- 
versed.    He  also  demurred  to  the  4th  plea   on  the  same 
grounds.     The  court  overruled  plaintiffs  demurrer  to  defend- 
ant's pleas,  and  he  took  issue  on  the  plea  of  set-off,  the  stat- 
utes of  limitation  of  three  and  six  years,  and  filed  a  replica- 
tion   to    the    third   and  fourth    pleas,  stating    that  "  one- 
fourth  of  3,300  pounds  of  seed  cotton  (alleged  to  be  worth 
$25)  was  all  that  was  sued  for  in  the  action  mentioned  in 
said  plea,  and  the  said  amount  of  cotton  was  all  that  had 
been  gathered  by  defendant  at  the  time  said  suit  was  insti- 
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tuted,  and  was  all  that  was  claimed  to  be  due  in  said  action." 
The  defendant  demurred  to  this  replication,  because  it  did 
not  set  out  the  exact  character  of  the  suit  mentioned  in  said 
plea,  and  set  up  no  matter  avoiding  the  force  and  effect  of 
the  pleading  and  determination  of  the  suit  mentioned  in  the 
plea,  and  because  said  plea  set  up  no  other  or  different 
promise,  or  undertaking  of  defendant,  growing  out  of  the  sub- 
ject matter  in  controversy  in  the  suit  mentioned  in  the  plea, 
than  that  which  is  mentioned  in  said  plea,  whereby  the  de- 
fendant would  be  bound  in  this  action.  The  court  sustained 
the  demurrer.  Oa  the  trial,  plaintiff  offered  evidence  tend- 
ing to  show  that  defendant  had  cultivated  as  his  tenant,  dur- 
ing the  year  1877,  about  seventy-tive  acres  of  land,  v^^hich  was 
a  part  of  plaintiff's  plantation  in  Talladega  county  ;  that  the 
agreed  rent  was  one-third  of  the  wheat,  oats  and  corn,  and 
one-fourth  of  the  cotton  grown,  as  ihey  were  gathered  ;  that 
defendant  had  paid  one-third  of  the  wheat  and  oats,  but  had 
not  paid  the  rent  out  of  the  corn  and  cotton,  and  proved  the 
value  of  one-fourth  the  cotton  and  one-third  of  the  corn 
grown  on  the  land  during  that  year.  .  Delendant  proved  the 
execution  of  the  following  agreement  between  plaintiff  and 
H.  C.  Eogers,  viz  :  "  The  said  Moberly  has  put  the  said 
Rogers  in  full  control  and  management  of  his  farm,  in  rent- 
ing out  and  collecting  the  rents.  The  said  Eogers  is  to  sup- 
port the  said -Moberly,  pay  the  taxes  on  the  land,  repair 
fences,  &c.,  and  the  balance  of  the  rent  is  to  pay  him  for  his 
labor  and  trouble."  Plaintiff  objected  to  the  reading  of  this 
paper  to  the  jury,-  on  the  ground  that  it  was  irrelevant.  2. 
Because  it  was  void  for  uncertainty.  The  court  overruled 
the  objection,  and  plaintiff  excepted.  The  defendant,  while 
being  examined  as  a  witness,  stated  that  he  had  lived  in 
plaintiff's  house  from  1871  to  1877,  and  on  cross-examination 
stated,  but  not  in  responee  to  any  question,  that  "  he  moved 
away  to  keep  down  a  fuss."  Plaintiff  objected  to  this  evi- 
dence, and  moved  to  exclude  it,  but  the  court  overruled  his 
objection,  and  the  motion  to  exclude,  and  plaintiff  excepted. 
The  defendant  offered  in  evidence  the  attachment  issued  by 
one  Lawson,  justice  of  the  peace,  at  the  instance  of  Ichabod 
Moberly,  against  Solomon  Peek  for  $25,  on  the  ground  that 
said  Peek  had  removed  part  of  the  crop  without  paying  the 
rent.  He  also  offered  the  affidavit  for  attachment  and  the 
bond,  and  the  endorsement  of  the  levy.  The  plaintiff  ob- 
jected as  each  was  offered,  but  the  court  overruled  his  objec- 
tions, and  the  plaintiff  excepted  as  the  evidence  was  allowed. 
The  justice  of  the  peace  testified  that  "  there  was  a  trial  be- 
fore a  jury,"  and  an  "  appeal  bond  was  given."  The  plaintiff 
objected  to  each  of  these  statements  as  evidence,  but  the 
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court  overruled  the  objection,  and  the  plaintiff  excepted. 
Numerous  other  objections  were  presented  to  the  introduc- 
tion of  evidence,  but  it  is  not  necessary  to  set  them  out  here, 
nor  is  it  necessary  to  set  out  the  charges  of  the  court  to 
which  exceptions  were  reserved  by  the  court,  as  they  in  no 
way  affect  the  matters  passed  on.  There  was  a  verdict  for 
defendant,  and  the  action  of  the  court  in  overruling  plaintiff's 
demurrer  to  defendant's  pleas,  in  sustaining  defendant's  de- 
murrer to  plaintiff's  replication,  and  on  the  admission  of  evi- 
dence, is  assigned  as  error. 

Parsons  &  Parsons,  for  appellant. 

Bradford  &  Bradford,  for  appellee. 

STONE,  J.— This  suit,  brought  by  appellant,  originated  in 
an  attachment  for  rent.  The  defense  is  threefold.  First,  it 
is  claimed  by  defendant  that  Moberly,  the  owner  of  the  land, 
let  it  to  H.  0.  Rogers  on  an  executory  consideration,  who 
was  to  control  and  rent  out  the  lands,  and  was  himself  enti- 
tled to  receive  the  rents ;  and  that  defendant  obtained  the 
right  to  occupy,  use  and  cultivate  the  lands  from  Rogers,  and 
not  from  Moberly.  To  this  plaintiff  relies  on  two  replica- 
tions ;  first,  that  Rogers  had  failed  to  observe  his  part  of  the 
agreement,  and  thereby  put  an  end  to  it;  second,  that  the 
parties  had  rescinded  the  contract  by  mutual  agreement. 
Peek's  second  defense  is  set  off,  to  which  the  plaintiff  replies 
the  statutes  of  limitation  of  three  and  six  years.  The  third 
ground  of  defense  is  former  recovery,  in  a  suit  brought  by 
Moberly  before  Lawson,  a  justice  of  the  peace,  for  a  part  of 
the  identical  rent  herein  sued  for.  Testimony  pertinent  to 
eaoh  of  these  issues  was  admissible.  Under  the  first  line  of 
defense,  the  contract  between  Moberly  and  Rogers,  which 
was  in  writing,  was  admissible.  So,  also,  any  evidence  tend- 
ing to  show  that  Rogers  had,  or  had  not  performed  his  part 
of  the  contract,  or,  that  the  contract  had  or  had  not  been 
rescinded,  was  competent,  and  should  have  been  received. 
The  testimony  on  most  of  the  disputable  questions  was 
greatly  conflicting. 

The  plaintiff  interposed  demurrers  to  the  third  and  fourth 
pleas.  The  third  plea  is  defective  in  not  averring  that  the 
two  suits  were  founded  on  one  and  the  same  contract  of  rent- 
ing. To  bar  a  second  suit,  the  first  must  have  been  brought 
on  the  same  cause  of  action,  or  upon  a  part  of  one  and  the 
same  contract,  which  is  admissible. — S.  &  N.  Railroad  Go.  v. 
Henlein,  56  Ala,  368,  It  is  also  defective  in  not  averring,  in 
some  way,  that  the  justice  had  jurisdiction  of  the  cause  tried 
Vol.  Lxvn. 
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before  him.  If  the  plea  had  averred  the  amount  claimed  in 
that  suit,  and  that  amount  did  not  exceed  one  hundred  dol- 
lars, this  would  have  shown  the  justice  had  jurisdiction  of  the 
subject  matter.  It  is  also  customary  in  such  pleas  to  aver 
the  judgment  relied  on  in  bar  of  a  second  suit,  remains  of  full 
force  and  unreversed.     The  fourth  plea  is  substantially  good. 

The  replications  to  the  third  and  fourth  pleas  are  insuffi- 
cient.    They  do  not  negative   the  oneness  of  the  contract. 

That  the  defendant  moved  away  from  plaintiff's  lands  "  to 
keep  down  a  fuss,"  could  shed  no  light  on  any  issue  in  this 
cause,  and  should  not  have  been  allowed  to  go  to  the  jury. 

This  is  an  error  of  statement  in  the  8th  subdivision  of  the 
general  charge.  The  defendant  did  not  set  up  a  written  con- 
tract between  plaintiff  and  himself.  The  written  contract  set 
up  was  between  plaintiff  and  Rogers. 

We  find  no  other  errors  in  the  record. 

Reversed  and  remanded. 


Ex  Parte  Sibert. 

Application  for  Mandamus. 

1.  Appeal  does  not  supersede  execution  of  decree  wilhout  proper  bond. — Execu- 
tion of  a  judgment  or  decree  is  not  arrested  or  superseded  by  an  appeal  to  tho 
Supreme  Court,  unless  a  bond  with  sufficient  sureties,  payable  and  condi- 
tioned as  prescribed  by  the  statutes,  is  executed  and  filed. 

2.  Supersedeas  bond  ;  condition  of,  when  decree  for  payment  of  money.  —  When 
the  judgment  or  decree  is  for  the  payment  of  money,  the  bond  to  supersede 
its  execution,  must  be  for  double  its  amount,  payable  to  the  appellee,  with 
sufficient  sureties,  and  conditioned  "to  prosecute  the  appeal  to  effect,  and 
satisfy  ^uch  judgment  as  the  Supreme  Court  may  render  in  the  premises." 

3.  Same;  conditions  oj,  whennotfor  payment  of  money.  — ^nt  when  the  decree 
which  is  sought  to  be  superseded,  declares  a  lien  on  lands  for  a  specific  sum 
of  money,  and  orders  the  register  to  sell  the  lands  for  its  payment  after  de- 
fault, the  bond,  to  operate  as  a  supersedeas,  must  be  framed  and  taken  (under 
§  3928  of  the  Code)  in  such  sum  and  with  such  condition  as  will  indemnify 
and  secure  appellee  from  loss  or  delay  in  the  execution  of  the  decree,  if  it  is  af- 
firmed, and  if  independent  security  for  the  costs  of  appeal  is  not  given,  it  should 
also  cover  them. 

4.  Decree;  execution  of,  compelled  by  order  of  court. — When  an  insufficient 
supersedeas  bond  has  been  taken,  and  the  register  refuses  to  execute  the  decree, 
he  should  be  compelled  to  do  so,  by  an  order  from  the  Chancellor. 

5.  Decree;  when  execution  of,  compelled  by  mandamus. —Whea  it  is  shown, 
prima  facie,  that  from  error,  or  omission  of  duty,  the  judge  of  an  inferior  tri- 
bunal has  denied  an  order  essential  to  a  speedy  execution  of  its  decrees,  or 
jujdgments,  a  rule  nisi  will  be  awarded,  and  on  the  return  of  the  rule,  if  no 
good  cause  is  shown  why  it  was  refused,  a  peremptory  mandamus  will  be 
awarded. 
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Appeal  from  Etowah  Chancery  Court. 

Tried  before  Hon.  N.  S.  Graham. 

On  August  3,  1880,  Hon.  N.  S.  Graham,  Chancellor  of  the 
Eastern  Chancery  Division  of  the  State  of  Alabama,  rendered 
a  decree  in  term  time,  in  a  cause  pending  in  the  Chancery 
Court  of  Etowah  county  in  favor  of  W.  J.  Sibert,  as  adminis- 
trator of  the  estates  of  O.  W.  Ward,  and  Sarah  A.  Ward, 
against  C.  B.  Maddox,  W.  P.  Piickett,  et  al.  The  bill  was 
filed  to  enforce  an  equitable  lien  on  land. 

The  decree  declared  the  complainant,  S.  A.  Ward,  entitled 
to  relief,  ascertained  the  amount  due  her  to  be.$1036.62, 
without  a  reference  to  the  register,  and  orders  that  unless 
said  sum,  and  the  costs  of  suit,  be  paid  by  the  defendants 
within  twenty  days  after  the  date  of  decree,  the  register  shall 
sell  the  land.  The  decree  authorizes  the  parties  to  the  suit 
to  become  purchasers  at  the  sale,  directs  the  register  to 
retain  costs  and  commissions  out  of  the  proceeds  of  the  sale, 
orders  the  respondents,  or  any  person  in  possession,  to  de- 
liver possession  of  the  land  to  the  purchaser  at  the  register's 
sale,  on  exhibition  of  the  hitter's  conveyance  to  him,  and  em- 
powers the  register  to  issue  a  writ  of  execution  to  any  sheriff 
of  the  State  of  Alabama,  commanding  him  to  execute  the 
order  to  deliver  possession  to  the  purchaser,  and  also  requires 
the  register  to  report  his  action  in  the  premises,  atid  the 
balance  due  complainant,  or  the  surplus,  if  any,  to  the  next 
term  of  the  court.  On  August  29,  1881,  the  defendant  ap- 
plied to  James  T.  Brooks,  register  in  chancery  for  Etowah 
county,  praying  him  to  fix  a  supersedeas  bond,  superseding 
the  decree  of  August  3, 1881,  and  staying  its  execution  pend- 
ing an  appeal  to  the  Supreme  Court  of  Alabama,  and  also 
praying  him  to  grant  said  appeal,  "upon  defendant's  entering 
into  such  bond  and  sureties  as  your  Honor  may  deem  fit  to 
suggest,  and  upon  petitioner  giving  security  for  the  costs  of 
said  appeal."  The  register  granted  the  appeal  upon  defend- 
ant's entering  into  a  bond,  with  good  and  sufficient  security, 
for  $2078.20,  conditioned  that  the  petitioners  "shall  prosecute 
the  said  appeal  to  effect,  and  satisfy  such  decree  as  the  Su- 
preme Court  may  render  in  the  premises ;  and  said  petition- 
ers having  executed  such  bond,  with  H.  and  B.  as  sureties,  it 
is  ordered  that  the  same  be  filed  and  approved."  On  Aug. 
30,  1881,  complainant's  solicitors  requested  the  register  to 
proceed  to  execute  the  decree,  but  he  declined  to  do  so,  on 
the  groipd  that  "the  respondents  had  taken  an  appeal  to 
the  Supfeme  Court,"  and  had  executed  what  he  regarded 
as  a  proper  supersedeas  bond.  On  Sept.  14,  1881,  counsel 
for  complainant  gave  notice  to  counsel  for  defendant,  that 
they  would  move  the  Chancellor  to  grant  a  mandatory  order, 
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or  other  remedial  writ,  against  J.  T.  Brooks,  register,  &c., 
compelling  him  to  proceed  without  delay  in  the  execution  of 
said  decree.  On  September  26,  1881,  the  Chancellor  heard 
this  motion,  which  set  up  the  foregoing  facts,  and  while  he 
held  that  the  bond  was  insufficient  to  supersede  the  decree, 
declined  to  issue  any  order  to  the  register,  as  prayed  for  by 
complainant,  on  the  ground  that  he  ought  not  to  interfere 
with  the  register  under  the  facts  of  the  case.  On  Oct.  11, 
1881,  complainant  applied  to  the  Supreme  Court  for  a  man- 
damus, or  mandatory  order,  directed  to  Hon.  N.  S.  Graham, 
compelling  him  to  grant  an  order  to  the  register  to  proceed 
to  execute  the  decree? 

Aiken  &  Maktin,  for  appellant.     (No  brief  on  file.) 

Denson  &  DisQUE,  for  appellees. — The  register  had  power 
to  "direct  the  amount  and  condition  of  the  appeal  bond." 
Code,  §  3928.  He  decided  that  the  bond  in  this  case  super- 
seded the  execution  of  the  decree.  No  court  has  a  right  to 
compel  him  to  include  conditions  or  terms  in  the  bond,  to 
make  it  a  supersedeas  bond,  when  the  statute  expressly  gives 
him  the  authority  to  determine  the  condition  of  the  bond. 

Any  addition  to  the  terms  and  conditions  in  a  supersedeas 
bon^J,  other  than  those  required  by  the  register  under  this 
statute,  reads  more  like  judge-made-law,  than  the  rule  of 
action  prescribed  by  the  supreme  power  in  the  State.  The 
register  could  have  required  the  insertion  of  the  terms  which 
appellants  '  insist  ought  to  be  included  in  the  bond,  but  he 
declined  to  do  so,  and  the  statute  clothes  him  \vith  as  ample 
power  to  refuse  to  insert  such  conditions  as  to  require  them. 
The  whole  matter  is  regulated  by  the  statute,  and  no  court 
can  override  the  legislative  will  by  declariag  that  the  register 
has  no  power  to  do  what  the  law  says  he  shall  do. 

BEICKELL,  C.  J. — Under  our  statutes  an  appeal  does  not 
of  itself  supersede  or  arrest  the  execution  of  a  judgment  or 
decree,  A  bond  with  sufficient  sureties,  having  the  condi- 
tion and  payable  as  directed  by  the  statute,  must  be  executed 
and  filed,  or  the  party  obtaining  the  judgment  or  decree,  is 
entitled  to  proceed  in  its  execution.  If  the  judgment  or  de- 
cree is  for  the  payment  of  money,  the  appeal  bond  must  be 
in  double  the  amount  of  the  judgment,  payable  to  the  appel- 
lee, with  sufficient  sureties  and  with  condition,  "to  prosecute 
the  appeal  to  effect,  and  to  satisfy  such  judgment  as  the  Su- 
preme Court  may  render  in  the  premises." — Code  1876,  §  3927. 
When  the  decree  or  judgment  is  for  anything  other  than  the 
payment  of  money,  the  chancellor  or  register,  or  jadge,  fixes 
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the  amount  and  condition  of  the  bond. — (Code  of  1876, 
§  3928. 

The  decree  obtained  by  the  relators  from  which  the  ap- 
peal is  taken  is  not  merely  for  the  payment  of  money.  It 
declares  a  lien  on  lands  for  a  specific  sum  of  money,  and  or- 
ders the  register  of  the  court,  if  the  money,  with  the  costs  of 
suit,  is  not  paid  by  a  day  appointed,  to  make  sale  of  the  lands 
for  the  payment  thereof.  In  Hughes  v.  Hatchett,  55  Ala.  539, 
it  was  held  that  a  bond  for  an  appeal  from  such  decree,  to 
operate  as  a  supersedeas,  should  not  be  framed  with  the 
simple  condition  to  prosecute  the  appeal  to  effect  and  satisfy 
the  judgment  of  this  court.  It  should'  be  taken  and  framed 
under  §  3928,  in  such  sum  and  with  such  condition  as  will 
indemnify  and  secure  the  appellee  from  loss  and  damage  re- 
sulting from  the  delay  in  the  execution  of  the  decree,  if  it  is 
affirmed. 

And  we  may  add,  if  independent  security  for  the  costs  of 
appeal  is  not  given,  the  condition  ought  also  to  cover  them. 
The  bond  taken  by  the  register,  having  no  other  condition 
than  that  expressed  in  §  2927,  cannot  therefore  operate  to 
stay  and  supersede  the  execution  of  the  decree,  and  it  was 
the  duty  of  the  register  on  the  application  of  the  relators  to 
proceed  in  its  execution. — Stafford  v.  Union  Bank,  17  How. 
275.  The  only  remedy  of  the  relators  was  an  application  to 
the  Chancellor  for  an  order  compelling  the  register  to  pro- 
ceed and  obey  the  decree. — Ex  parte  Mansony,  1  Ala.  98, 
High,  Ex.  Leg.  Rem.  §§  80,  258.  On  the  facts  shown  by  the 
petition  and  its  exhibits,  there  was  no  reason  for  the  refusal 
of  this  order  by  the  Chancellor.  When  it  is  shown  prima 
facie  that  from  error,  or  omission  of  duty,  the  judge  of  an 
inferior  tribunal  has  denied  to  a  party  entitled,  an  order  of 
this  character,  essential  to  a  speedy  execution  of  its  judg- 
ments or  decrees,  a  rule  to  show  cause  will  be  awarded,  and  if 
good  cause  be  not  shown  on  the  return  of  the  rule,  a  per- 
emptory mandamus  will  be  granted. — Stafford  v.  Union  Bank, 
supra  ;  U.  S.  v.  Trigg,  11  Pet.  173. 

A  rule  must  issue  to  the  Chancellor  of  the  eastern  chan- 
cery division,  requiring  him,  on  the  first  day  of  the  next  term 
of  this  Court,  to  show  cause  why  a  mandamus  should  not 
issue  commanding  him  to  order  the  register  to  proceed  to 
carry  into  effect  the  decree  in  favor  of  the  relators,  unless  in 
the  mean  time  the  appellants  shall  execute  a  proper  super- 
sedeas bond. 
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Chambers  et  al,  v.  The  Alabama  Iron 
Company. 

Bill  in  Equity  for  Specific  Performance  of  Mining  Contract, 
and  to  Enjoin   Violathms  of  it. 

1.  Injunction ;  when  awarded  as  ancillary  to  a  bill  for  specific  performance. 
"Whenever  a,  prima  facie  case  for  specific  performaace  is  showQ,  and  the  iajury 
apprehended  from  breaches  of  the  contract  is  of  a  nature  not  capable  of  ade- 
quate compensation  in  damages  at  law,  an  injunction  may  be  awarded  as  an- 
cillary to  the  bill. 

2.  Same  ;  motion  to  dissolve  sustained  for  want  of  equity  in  bill,  although  sub- 
mitted in  vacation. — A  motion  to  dissolve  an  injunction  should  be  sustained  if 
the  bill  is  without  equity,  although  such  motion  is  submitted  in  vacation. 

3.  Same ;  what  considered  on  motion  to  dissolve  — On  motion  to  dissolve  an 
injunction  after  answer  tiled,  for  want  of  equity  in  the  bill,  the  facts  stated, 
and  not  the  manner  in  which  they  are  stated,  nor  the  form  of  the  bill,  nor  the 
specific  prayer  for  relief,  should  be  considered  ;  and  all  amendable  defects 
should  be  treated  as  amended, 

4.  Specific  performance  of  contract,  relating  to  lands,  by  party  who  did  not  sign 
it. — An  agreement  for  the  sale  of  lands,  or  any  interest  therein,  which  must 
be  in  writing,  and  subscribed  by  the  party  to  be  charged  thereby,  may  be 
specifically  enforced  by  a  party  who  did  not  sign  it,  since  by  resorting  to 
equity  for  this  purpose,  he  adopts  th&  agreement  and  renders  it  obligatory  on 
him. 

5.  Same;  when  is  matter  cf  right. — When  a  contract  respecting  lands,  or 
any  interest  therein,  is  in  writing,  is  certain  and  fair,  in  all  its  parts,  founded 
on  an  adequate  consideration,  and  capable  of  being  specifically  performed, 
specific  performance  is  a  matter  of  right,  and  it  is  as  much  a  matter  of  course 
for  a  court  of  equity  to  decree  it,  as  for  a  court  of  law  to  award  damages  for 
its  breach,  and  it  will  be  decreed,  not  only  between  the  original  parties,  but 
also  between  parties  claiming  under  them,  unless  some  controlling  equity 
intervenes  which  renders  it  improper. 

6.  Injunctions  to  restrain  violations  of  contracts  ;  upon  what  based. — Injunc- 
tions to  restrain  violations  of  contracts,  are  based  upon  the  necessity  of  pro- 
tecting legal  rights  when  the  breaches  are  of  such  a  nature  that  damages  at 
law  furnish  no  adequate  compensation,  and  this  depends  largely  on  the  sub- 
ject matter  of  the  contract,  its  purposes,  and  objects. 

7.  Mining  property ;  injunction  restraining  trespassers  on,  courts  liberal  in 
granting. — Courts  of  equity,  in  the  exercise  of  jurisdiction  to  restrain  tres- 
passes on  lands,  or  stay  waste,  are  more  liberal,  and  exercise  a  greater  latitude 
in  protecting  mining  property,  than  in  cases  of  other  injuries,  since  the  in- 
jury, if  continuous  is  not  temporary,  but  is  permanent,  ruinous,  and  not  capa- 
ble of  adequate  compensation  in  damages  at  law. 

8.  Injunctions  ;  motions  to  dissolve  in  cases  of  trespass  to  lands,  Chancellor 
has  greater  discretion  than  in  other  cases.  —On  motions  to  dissolve  injunctions  on 
the  denials  contained  in  the  answer,  the  rule  that  if  the  equity  of  the  bill  is 
met  and  controverted  in  the  answer,  the  injunction  should  be  dissolved,  is 
more  flexible,  and  the  Chancellor  has  a  wider  discretion,  when  the  bill  seeks 
to  restrain  trespasses,  or  stay  waste  on  mining  lands,  than  to  stay  proceedings 
at  law  ;  and  if  irreparable  damage  might  result  from  a  dissolution,  and  the 
complainant  would  be  entitled  to  relief  on  the  final  hearing,  the  injunction 
may  be  retained. 

<23) 


554  SUPREME  COURT  [Dec.  Term, 

[Chambers  et  al.  v.  Alabsima  Iron  Co^] 

Appeal  from  Talladefra  Chancery  Court. 

Heard  before  Hon,  N.  Smith  Graham. 

This  was  a  bill  in  chancery,  tiled  May  3ls-t,  1880,  by  the 
Alabama  Iron  Compauy  against  Henry  Heine  and  George 
W.  Chambers.  After  the  an&wers  cf  the  respondents  to  the 
bill  were  filed,  they  moved  to  dissolve  an  ^^injunction  which 
had  been  granted  on  the  tiling  of  the  bill,  and  this  motion 
was  submitted  in  vacation  for  a  decree.  The  Chancellor  re- 
fused the  motion,  and  retained  the  injunction,  and  his  decree 
is  assigned  as  error.  The  allegations  of  the  bill,  and  the 
denials  of  the  answers,  so  far  as  they  are  necessary  to  a- 
proper  understanding  of  the  points  decided^  are  stated  in  the 
opinion  of  the  court. 

Bbadford  &  Bishop,  for  appellants. — The  answers  of  the 
respondents  denied  the  material  averments  of  the  bill,  and 
the  injunction  should  have  been  dissolved  when  they  came 
in. — 1  Brick,  Dig.  677,  §  543.  The  contract  set  up  in  the  bill 
was  for  the  sale  of  an  interest  in  land,  and  should  have  been 
signed  by  the  Alabama  Iron  Company,  the  party  to  be 
charged.  Without  this  signature  it  was  void  under  the  statute 
of  frauds. — Code,  §  2121 ;  8^  Ala.  646.  Then,  again,  there 
were  mutual  covenants  in  the  agreement,  and  it  was  an  un- 
executed contract.  Injunctions  ought  not  to  be  granted  ex- 
cept on  unquestioned  evidence  of  complainants'  title,  (Higl> 
on  Injunc.  421-463) ;  nor  when  it  is  alleged  that  defendant  is 
in  possession  under  an  adverse  claim,  (High  on  Injunc.  421  ;) 
nor  when  the  bill  fails  to  aver  that  the  injury  charged  goe» 
to  the  destruction  of  the  evState  of  inheritance,  or  is  produc- 
tive of  irreparable  mischief  to  the  property,  and  fails  to  state 
the  fcMjts  constituting  the  irreparable  mischief. — High  on  In- 
j,unctions,  421.  The  bill  shows  a  purchase  under  a  parol 
agreement,  and  fails  to  aver  a  payment  of  all  or  a  part  of  the 
purchase-money. — Code,  §  2 121.  The  motion  to  dissolve  the 
injunction  should  have  been  granted. 

BowDON  &  Knox,  for  appellee.— The  Alabama  Iron  Com- 
pany, although  it  did  not  sign  the  contract,  was  as  much  bound 
by  it  as  were  the  respondents  to  the  bill,  if  it  accepted  it. 
Phelps  V.  Toxvmend,  8  Pick.  392  ;  JVehimpka  R.  R.  Co.  v.  Hill, 
7  Ala.  772  ;  1  Parsons  on  Con.  449  ;  11  Iowa,  161 ;  24  lb.  387, 
The  statute  of  fraiids  has  no  application  to  the  case,  for  the 
complainant,  by  filing  the  bill,  has  made  the  remedy  mutuaL 
Browne  on  Stat.  Frauds,  368  ;  Shirl'i  v.  SIdrly,  7  Black  (Ind.) 
452;  Ballard  v.  WaJker,  S-  John.  Cases,  60 ;  10  Watts,  387. 
The  bill  shows  that  the  respondents  were  at  work  continu- 
ously, digging  iron  ore,  and  this  gave  the  complainant  a  right 
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to  an  injunction.  Where  a  mere  trespasser  digs  into  and 
works  a  mine  to  the  injury  of  the  owner  an  injunction  will 
be  granted,  because  it  operates  a  permanent  injury  to  the 
property  as  a  mine. — 2  Story's  Equity  Jur.  928,  929  ;  Liv- 
inqston  v.  Livingston,  6  John.  Ch.  497  ;  Hanson  v.  Gardner, 
1  Ves.  305  ;  Thomas  v.  Jones,  32  Ala.  725  ;  Wriglit  v.  Moore, 
38  Ala.  599.  "  That  is  not  an  unbending  rule  which  requires 
an  injunction  to  be  dissolved  when  the  answer  denies  the 
equity  of  the  bill,  for  the  Chancellor  may  retain  it  when  the 
facts  disclose  a  good  reason  for  doing  so." — Miller  v.  Bates, 
35  Ala.  580.  In  this  case  the  Chancellor  denied  the  motion 
to  dissolve,  and  unless  this  court  can  see  clearly  that  he 
erred,  it  should  not  disturb  his  decree. 

BRICKELL,  C.  J. — We  do  not  concur  in  the  view  of 
counsel  for  the  appellants  that  the  equity  of  the  bill  is  ad- 
dressed to  the  jurisdiction  of  the  court  to  stay  waste,  or  to 
restrain  trespasses  on  land,  or  for  the  prevention  of  irrepar- 
able mischief.  It  is  rather  a  bill  for  the  specific  performance 
of  the  contract  entered  into  by  Heine  with  the  appellee,  and 
to  restrain  violations  thereof  for  which  the  law  furnishes  no 
adequate  remedy.  The  injunction  is  merely  ancillary,  and  is 
necessary  to  the  main  design  and  full  relief,  if  there  is  a  con- 
tract the  court  will  enforce  specifically.  It  is  warranted, 
whenever  a  prima  facie  case  for  specific  performance  is  shown, 
and  the  injury  apprehended  from  breaches  of  the  contract, 
are  of  a  nature  not  capable  of  adequate  compensation  in 
damages  at  law.-— High,  on  Inj.  §  695  ;  1  Edin  on  Inj.  45-49. 

The  defendants  having  answered,  submitted  to  the  Chan- 
cellor in  vacation,  a  motion  to  dissolve  the  injunction,  resting 
the  motion  upon  two  grounds,  as  we  understand  :  First,  That 
the  bill  is  without  equity ;  and  Second,  That  there  is  in  the 
answers  a  full,  complete  denial  of  all  the  facts  upon  which 
depends  whatever  of  equity  may  be  found  in  it.  The  first 
point  of  consideration  is,  therefore,  whether  upon  the  facts 
stated  in  the  bill,  not  looking  to,  and  irrespective  of  the  an- 
swer and  its  denials,  a  case  of  equitable  jurisdiction  is  pre- 
sented? For  although  the  motion  to  dissolve  is  submitted 
in  vacation,  it  should  be  sustained  if  the  bill  is  wanting  in 
equity. — Nelson  v.  Dunn,  15  Ala.  501  ;  Cone  v.  Webb,  22  Ala. 
583.  It  is  the  facts  stated  which  should  be  considered,  not 
the  manner  of  stating  them,  nor  the  form'  of  the  bill,  nor  the 
specific  prayers  for  relief.  Whatever  of  amendable  defects 
may  be  apparent  should,  pro  hac  vice,  be  regitrded  as  amended. 
Nelson  v.  Dunn,  supra  ;  A.  &  F.  R.  R.  Co,  v.  Kenney,  39  Ala. 
307. 

In  substance,  the  bill  avers  that  Heine  was  seized  in  fee 
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of  a  particular  tract  of  land,  upon  which  there  was  a  quantity 
of  iron  ore.  The  appellee  is  a  priva'^e  corporation,  organized 
under  the  laws  of  this  State,  having  here  its  principal  place 
of  business,  and  engaged  in  the  manufacture  of  iron.  In 
the  course  of  its  business,  and  in  the  exercise  of  its  powers, 
on  the  1st  day  of  October,  1879,  through  its  president  and 
superintendent,  the  appellee  and  Heine,  made  an  agreement 
in  writing,  subscribed  by  Heine  and  his  wife,  a  copy  of  which 
is  exhibited,  whereby  he  made  sale  to  the  appellee  of  all  the 
merchantable  iron  ore  on  said  tract  of  land,  at  ten  cents  per 
ton  of  two  thousand  two  hundred  and  sixty-eight  pounds, 
payable  on  the  15th  day  of  eacb  month,  for  all  ore  dug  and 
delivered  the  preceding  month.  The  agreement  further 
stipulating  that  the  appellee  should  dig  and  mine  the  ore,  in 
such  quantities  as  it  might  wish  and  need,  and  should  have 
the  use  of  water  from  a  well  on  the  land,  the  right  to  build 
cabins  thereon  for  its  laborers,  who  were  employed  in  min- 
ing, and  the  right  to  use  and  occupy  such  cabins  for  that 
purpose,  and  a  right  of  way  to  haul  the  ore  to  the  Selma, 
Rome  &  Dalton  Railroad.  On  the  28th  November,  1879, 
under  the  agreement,  the  appellee  having  made  a  contract 
with  one  Suow,  to  mine,  remove,  and  ship  the  ore  to  a  furn- 
ace the  appellee  was  operating,  with  the  knowledge  and  con-" 
sent  of  Heine,  entered  upon  and  took  possession  of  the  land. 
Snow  opened  a  mine  on  the  land,  and  removed  and  shipped 
the  ore  therefrom  to  the  appellee  until  the  5th  April,  1880, 
when  the  contract  with  him  was  rescinded,  and  he  surren- 
dered possession  to  the  appellee;  and  one  Riggs,  as  the 
agent  of  appellee,  went  into  possession  for  the  purpose  of 
mining,  removing,  and  shipping  the  ore  to  the  furnace.  Oa 
the  3d  of  May,  1880,  Chambers,  the  appellant,  claiming  the 
land  under  some  agreement  with  Heine,  the  nature  of  which 
was  unknown  to  the  appellee,  placed  laborers  at  work  in  the 
mine  the  appellee  had  caused  to  be  opened,  compelling  its 
agent  and  laborers  to  leave  and  abandon  the  same  ;  and  with 
a  large  force  of  laborers,  he  is  from  day  to  day,  digging  and 
removing  the  ore,  converting  the  same  to  his  own  use. 
Whatever  of  claim  Chambers  may  make  to  the  land,  it  is 
alleged,  was  acquired  with  full  notice  of  the  claim  and  right 
of  the  appellee.  The  agreement  is  subscribed  by  Heine  and 
his  wife,  and  attested  by  witnesses,  but  not  subscribed  by  any 
officer  or  agent  of  the  appellee. 

The  first  proppsition  made  in  opposition  to  the  bill,  is,  that 
the  agreement  is  not  complete ;  that  it  rested  in  treaty  or 
negotiation,  until  it  was  completed  by  subscription  by  some 
officer  or  agent  of  the  appellee,  having  authority  to  l3ind  it. 
The  subject  matter  of  the  agreement  is  an  interest  in  lands, 
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and  it  must,  under  the  statute  of  frauds,  be  manifested  in 
writing,  to  confer  rights. — liiddle  v.  Brown,  20  Ala.  412.  The 
several  sections  of  the  English  statute  of  frauds,  relating  to 
the  transfer  of  estates  or  interests  in  lands,  are  compressed 
into  a  single  clause  of  our  statute,  which  reads:  "Everj 
contract  for  the  sale  of  lands,  tenements,  or  hereditaments, 
or  of  any  interest  therein,  except  leases  for  a  term  not  longer 
than  one  year,  unless  the  purchase-money,  or  a  portion 
thereof  be  paid,  and  the  purchaser  put  in  possession  by  the 
seller,"  is  void,  unless  the  agreement,  or  some  note  or  memo- 
randum thereof,  is  in  writing,  subscribed  by  the  party  to  be 
charged,  or  some  other  person  by  him  thereunto  lawfully  au- 
thorized in  writing.  There  are  changes  in  the  phraseology 
of  the  statute,  and  the  introduction  of  new  terms  which  re- 
quire a  diiferent  construction  from  that  given  the  former 
statute  of  force  in  this  State.  There  are  als9  cases  falling 
within  the  statute,  not  within  that  statute.  And  the  part 
performance,  the  letting  into  possession,  the  purchase-money, 
or  a  part  being  paid,  is  an  exception  from  the  statute,  not  as 
formerly,  merely  ground  in  equity  for  withdrawing  the  case 
from  its  operation.  But  in  respect  to  the  signing,  or  sub- 
scription, the  words  of  the  present,  and  of  the  former  statute, 
in  substance,  are  the  words  of  the  English  statute  ;  the  one 
employing  the  word  siyned,  the  other  the  word  subscribed. 
The  requisition  of  the  English  statute  was  that  the  writing 
should  be  signed  by  the  party  making  or  creating  the  estate 
or  interest.  The  requisition  of  the  present  statute  is,  that  it 
must  be  subscribed  by  the  party  to  be  charged  therewith.  What- 
ever of  doubt  could  be  entertained,  whether  an  agreement  or 
memorandum  signed  only  by  one  party,  could  be  enforced  by 
the  other,  is  dissipated  Ijy  an  almost  unbroken  current  of 
authority.— >S'efon.  v.  Sla'de,  7  Vesey,  265;  (S.  C.  3  Lead. 
Cases  in  Eq.);  Browne  on  Stat.  Frauds,  §  366 ;  1  Story's  Eq. 
§  736a  (I2th  Ed.).  All  the  purposes  of  the  statute  are  satis- 
fied— all  just  apprehension  that  the  agreement  will  not  be 
mutual  in  operation,  is  removed,  when,  as  in  the  present 
case,  the  party  oot  subscribing  resorts  to  equity  for  a  specific 
performance,  thereby  adopting  the  agreement,  and  rendering 
it  obligatory  upon  him.  Beside,  when  a  party  accepts  and 
acts  upon  an  agreement  of  this  character,  conferring  benefits 
upon  him,  he  is  bound,  though  he  may  not  sign  or  subscribe 
it,  to  the  performance  of  the  duties  and  obligations  it  im- 
poses ;  and  while  he  may  claim  specific  performance  from 
the  party  signing,  the  converse  right  exists  against  him,  and 
from  him  specific  performance  may  be  compelled. — Randall 
Vf  Tatham,  H6  Conn.  48.     The  agreement  was  complete — it 
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did  not  rest  in  treaty  or  negotiation,  after  its  acceptance  by 
the  appellee. 

In  all  its  terms,  so  far  as  is  apparent  upon  its  face,  or  as 
is  shown  by  the  allegations  of  the  bill,  the  agreement  is  cer- 
tain, fair,  and  just.  There  is  nothing  uncertain  or  indefinite 
in  the  subject  matter,  or  in  the  consideration,  or  in  the  rights 
or  obligations  of  the  parties.  Nor  is  there  any  indication 
that  the  appellee  has  disregarded  its  obligations,  or  is  inca- 
pable of  performing  them.  Nor  is  there  any  fact  or  circum- 
stance apparent,  indicative  of  unfairness  in  obtaining  the  con- 
tract, or  of  hardsliip  in  the  obligations  imposed  on  Heine.  It 
is  said  the  specific  performance  of  contracts  is  not  a  matter 
of  unqualified  right  in  either  party,  but  that  it  rests  in  the 
sound  and  reasonable  discretion  of  the  court,  in  view  of  the 
particular  circumstances  of  the  case  presented. — 1  Story's 
Eq.  §  742.  But  when  a  contract  respecting  lands,  or  any  in- 
terest therein,  is  in  writing,  certain  and  fair  in  all  its  parts, 
founded  on  an  adequate  consideration,  capable  of  being  per- 
formed, specific  performance  becomes  a  matter  of  right ;  and 
it  is  as  much  a  matter  of  course  for  a  court  of  equity  to  de- 
cree it,  as  for  a  court  of  law  to  award  damages  for  its  breach. 
1  Story  Eq.  §  751.  And  it  will  be  decreed  not  only  as  be- 
tween the  immediate  parties,  but  as  between  and  against 
parties  claiming  under  them,  unless  there  is  some  controlling, 
intervening  equity,  which  would  render  it  improper.  —Brewer 
V.  Breiver,  19  Ala.  481.  Looking  to  the  contract  and  the 
averments  of  the  bill,  there  can  be  found  no  reason  for  with- 
holding specific  performance  as  against  Heine.  The  sanctity 
of  contracts,  which  the  law  and  justice  require  should  be 
kept  inviolate,  and  the  consummation  of  the  purposes  of  par- 
ties in  entering  into  them,  demand  it.  With  notice  of  the 
contract,  of  the  right  it  conferred  on  the  appellee.  Chambers 
acquired  whatever  of  claim  he  may  have  to  the  lauds,  and 
can  have  consequently  no  equity  to  protection  against  spe- 
cific performance,  not  resting  in  Heine. 

The  bill  is  not  wanting  in  equity,  as  a  bill  for  the  specific 
performance  of  the  contract,  and  the  only  other  question  for 
consideration,  is  whether  upon  its  allegations,  violations  of 
the  contract  should  be  restrained  by  injunction.  In  the  con- 
sideration of  this  question,  we  put  aside  the  averment  of 
Chambers'  insolvency,  because  it  may  be  regarded  as  denied 
by  the  answers ;  and  for  the  better  reason,  that  there  is  no 
averment  of  the  insolvency  of  Heine,  who  would  be  answera- 
ble at  law  in  damages  for  a  violation  of  the  contract,  because 
of  all  the  acts  and  doings  charged  upon  Chambers.  Insolv- 
ency is  often  a  material  fact  in  determining  whether  remedies 
at  law  shall  be  exhausted,  or  in  determining  whether  such 
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remedi«s  are  adequate  for  the  injury  to  be  relieved  against 
in  equity. 

It  may  not,  however,  he  true  that  the  insolvency  of  one  of 
several  wrong-doers  lessens  the  adequacy  of  remedies  at 
law,  or,  in  proper  cases,  relieves  from  the  necessit}-  of  resort- 
ing to  them.  The  necessities  of  this  case  are  met,  if  upon 
well  established  principles,  a  court  of  equity  should  by  in- 
junction prevent  the  violations  of  this  contract  which  are  be- 
ing perpetrated,  whether  the  parties  complained  of  are 
solvent  or  insolvent. 

Injunctions  to  restrain  violations  of  contracts  are  based 
upon  the  necessity  of  protecting  legal  rights,  when  the 
breaches  are  of  such  a  nature  that  damages  at  law  furnish  no 
adequate  compensation.  Whether  damages  will  afford  ade- 
quate compensation  depends  of  necessity  largely  upon  the 
subject  matter  of  the  contract,  its  purposes  and  objects.  In 
the  exercise  of  its  jurisdiction  to  restrain  trespasses  upon 
lands,  or  to  stay  waste,  courts  of  equity  are  more  liberal,  ex- 
ercise a  greater  latitude,  in  interfering  for  the  protection  of 
mining  property,  and  interests  therein,  than  in  cases  of  other 
injuries.— High  on  Inj.  §  468  ;  2  Story  Eq.  §  923-9.  _  The  in- 
jury, if  continuous,  is  not  regarded  as  a  mere  fugitive,  tem- 
porary trespass,  capable  of  compensation  in  damages  at  law, 
but  it  is  permanent,  ruinous  and  irreparable,  impairing  the 
present  and  future  enjoyment  of  the  property,  and  if  courts 
of  equity  refused  to  interfere  for  its  prevention,  there  would 
often  be  an  absolute  failure  of  justice.  The  same  principle 
must  be  applied  in  interfering  to  restrain  the  violations  of 
contracts,  having  ores  and  minerals  for  their  subject  matter, 
especially  when  the  contract  confers  a  clear  fixed  right  to 
take  and  remove  them,  for  an  indefinite  period  of  time. 
There  can  be  no  estimate  of  the  damages  which  would  result 
from  the  repeated  violations  of  such  a  contract,  and  the  liti- 
gation springing  from  them  would  be  interminable.  The  bill 
disclosing  a  fair  and  just  contract  of  which  specific  perform- 
ance should  be  decreed,  its  nature  and  subject  matter,  and 
the  inadequacy  of  legal  remedies  to  afford  just  and  fair  com- 
pensation for  its  violations,  the  interference  by  injunction 
was  a  necessity  to  prevent  a  failure  of  justice. 

It  is  unnecessary  to  scan  the  answers  closely.  In  the  view 
we  have  taken  of  the  case,  whatever  could  be  said  of  them, 
if  the  bill  was  addressed  to  the  jurisdiction  of  the  court  for 
the  prevention  of  waste,  or  of  trespass,  it  cannot  be  said  they 
contain  clear,  positive  denials  of  the  material  facts  upon 
which  the  right  of  the  appellee  to  relief  must  depend  ulti- 
mately. Beside,  the  rule  that  injunctions  shall  be  dissolved,  ■ 
when  the  equity  of  the  bill  is  met  and  controverted  by  the 
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answer,  is  more  flexible,  yielding  more  to  the  particular  cir-- 
cumstances,  in  cases  of  this  character,  than  in  cases  of  in- 
junctions to  stay  proceedings  at  law.  The  Chancellor  has  a 
large  discretion  over  the  subject,  and  though  the  answers 
negative  the  equity  of  the  bill,  may  retain  the  injunction, 
when,  if  on  a  final  hearing  the  bill  should  be  sustained,  irre- 
parable injury  would  be  the  consequence  of  a  dissolution. 
Bibb  V.  Shackelford,  38  Ala.  611. 

We  find  no  error  in  the  record,  and  the  decree  is  affirmed. 


Holt  V,  Ag-iiew  et  al. 

Bill  in  Equity  by  Married  Woman,  loho  had.  been  Relieved  of] 
Disabilities  of  Coverture,  to  set  aside  Transfer  of  Insurance 
Policy  made  by  her  in  Payment  of  Uusband's  Debt. 

1.  Conslitutional  provisions  read  and  construed  in  reference  to  common-law. 
Constitaticnal  provisions  which  were  intended  to  remedy  defeftts  in  the  com- 
mon law,  must  be  read  and  construed  in  the  light  of  that  law;  and  when  words 
of  definite  signification  at  common  law  are  used  in  such  provisions,  and  there 
is  no  intention  manifested  that  they  shall  be  taken  in  a  diflfereut  sense,  they 
are  employed  in  their  known  and  defined  meaning. 

2.  &xme ;  what  the  provisions  regardimj  separate  estates  were  intended  to  ac- 
complish.— The  common  law  powers  of  the  husband  over  the  wife's  property, 
had  been  abrogated  long  before  the  enactment  of  the  constitutional  provis- 
ions, (Art.  X,  §  6)  declaring  that  "all  property  of  every  female  shall  be  and 
remain  her  separate  estate,  and  shall  not  be  liable  to  the  debts  of  the  husband,  ' 
&c.,  which  were  intended  to  prevent  their  restoration,  and  those  provisions 
do  not  refer  to  the  voluntary  payment  by  the  wife  of-  the  husband's  debts, 
which  depends  for  validity  on  her  capacity  as  owner  of  the  estate,  but  to  the 
liability  which  arose  as  an  incident  of  ownership  from  the  exercise  oy  the  hus- 
band of  hia  common  law  powers  over  the  estate. 

3.  Same;  creite  equitable  separate  estate  in  mairied  W^men. — Whenever  an 
estate  was  limited  to  the  sole  and  separate  use  of  a  married  woman,  before  the 
enactment  of  the  statutes,  or  these  constitutional  provisions,  she  was  regarded 
in  a  court  of  equity  as  a  feme  sole,  and  could  sell  or  ch  iri^e  the  property  just 
as  if  she  were  aui  juris,  and  the  constitutional  provisions  only  create  an  equita- 
ble separate  estate,  over  which  she  could  exercise  the  same  control,  if  the 
statute  did  not  intervene  and  attach  to  it  peculiar  properties  and  incidents. 

4.  ^tntutorn  separate  estate  ;  power  of  wife  over,  when  husband  is  trustee,  and 
w'.enhehas  been  removed. ^The  wife  cannot  charge  or  alienate  her  statutory 
estate  to  pay  her  husband's  debt,  nor  mortgage  it  to  p  ly  any  debt  or  demand 
whatever.  She  may  sell  and  convey  it,  but  the  husband  must  join  iu  the  con- 
veyance, which  must  be  witnessed  or  acknowledged.  If,  however,  the  husband 
who,  under  the  law,  manages  her  property  as  trustee,  becomes  unfit  to  control 
it,  a  court  of  equity  will  remove  him,  and  the  wife  then  becomes  invested  with 
all  the  power  over  the  property  which  she  would  have  as  a  feme  sole. 

5.  Wife ;  may  be  relieved  of  the  disabilUies  nf  coverture  as  to  separate  estate, 
•  and  may  then  pay  husband's  debts. — The  wife  may,  on  application  to  the  Ch.m- 

cellor,  be  relieved,  under  the  statutes,  from  the  disabilities  of  coverture,  as  to 
her  sepfirate  proj)erty,  and  her  power  to  buy  and  sell  then  becomes  unlimited. 
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and  there  is  no  reason  for  excluding  the  power  to  make  mortgages,  or  trans- 
fers of  any  kind,  to  secure  the  debts  of  her  husband, 

6.  l)>judicioi(s  irannfers  (if  property  not  interfered  with  by  courift. — The  owner 
of  property  has  the  riight  to  dispose  of  it  at  will,  and  courts  will  not  assume  to 
control  his  disposition  of  it,  because  th«y  are  iujudicious,  or  unwise;  but  free 
and  voluntary  consent  is  essential  to  every  contract,  and  this  is  generally  im- 
ported by  the  contract  itself. 

7.  Cotifidentinl  relations ;  rule  as  to  transactions  between  persons  standing  in. 
But  where  the  parties  stand  to  each  other  in  confidential  relations,  the  contract 
does  not  of  itself  import  consent.  The  burthen  of  proving  the  transaction  fair 
and  just,  and  the  consent  of  him  who  sustains  the  detriment,  and  is  subject  to 
the  influence,  is  upon  the  party  who  takes  the  benefit,  and  in  whom  the  trust 
was  reposed. 

8.  Wife ;  transactions  with,  when  stie  suffers  loss  and^gains  no  benefit ;  how  re- 
garded in  equity. — Trausaciions  with  a  wife,  looking  to  the  relief  of  a  diseased 
husband,  who  is  harassed  in  mind,  and  in  dread  of  criminal  prosecution, 
from  which  she  suffers  detriment,  without  deriving  corresponding  benefit,  in 
which  she  parts  with  property,  without  receiving  an  adequate  valuable  consid- 
eration, the  parties  dealing  with  her  having  knowledge  of  her  distressed  con- 
dition, will  be  investigated  vigilantly  by  courts  of  equity,  and  if  there  be  any- 
trace  of  undue  influence  from  any  source,  or  advantage  taken  of  her  condition, 
it  will  undo  them. 

9.  Same;  same.— Fraud  need  not  be  shown,  in  such  case,  but  if  the  wife 
•acted  hastily,  without  time  and  opportunity  for  deliberation,   in  the  absence 

of  disinterested  advice,and  without  opportunity  to  obtain  it,  or,  if  she  was  acting 
under  the  influence  of  the  fear  of  punishment  of  her  husband,  or  of  extreme 
terror,  or,  of  apprehension  of  his  impending  death,  and  her  motive  ^vas  his 
relief,  a  court  of  equity  must  intervene  and  restore  her  to  the  condition  in 
which  she  was,  when  induced  into  the  transaction. 

10.  Husband's  debts  ;  when  payment  of  by  icife  will  not  be  disturbed. — When  it 
is  shown  that  there  was  no  haste,  no  want  of  deliberation  on  the  part  of  the 
wife,  no  threat  of  prosecuting  her  husband  criminally,  but  that  she  had  the 
advice  of  friends  (although  she  knew  her  husband's  creditors  were  acting  with 
the  advice  of  counsel),  and  that  her  avowed  purpose  in  transferring  a  policy 
of  insurance  on  the  life  of  her  husband  in  payment  of  his  debts,  was  to  save 
the  good  name  ot  her  husband  and  children,  the  law  cannot  condemn  the  fair 
and  intelligent  exercise  of  such  a  motive,  and  the  transfer  will  not  be  dis- 
turbed. 

ApPEAL-from  Mobile  Chancery  Court,  ^ 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  in  equity,  filed  by  Annie  D.  Holt,  wife  of 
Geo.  \V.  Holt,  against  G.  W.  Agnew,  Duncan  T.  Parker,  and 
W.  A.  Smith.  AH  the  facts  of  the  case,  so  far  as  they  are 
necessaryito  a  correct  report  of  it,  are'stated  in  the  opinion 
of  the  court.  On  the  hearing  the  Chancellor  dismissed  the 
bill,  and  his  decree  is  assigned  as  error. 

Gregoey  L.  Smith,  for  appellant. — The  life  insurance 
policy  in  favor  of  appellant  was  her  statutory  separate  estate, 
and,  under  the  provisions  of  the  Constitution,  was  not  liable 
for  any  debts,  obligations,  or  engagments  of  her  husband.  A 
married  woman  cannot,  under  the  Constitution,  mortgage  or 
convey  her  statutory  separate  estate,  in  payment  of  her  hus- 
band's debt.  If  any  statute  undertakes  to  permit  her  to  do 
this  it  would   be  unconstitutional,  for   whatever  shape   the 
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transaction  is  made  to  assume,  if  its  purpose  and  effect  is  an 
appropriation  of  her  statutory  estate  in  payment  of  such 
debt,  the  transaction  is  void  as  to  all  persons  not  occupy- 
ing the  relation  of  bona  fide  purchaser  for  value  and  without 
notice. —  Weil  Bros.  v.  Pope,  53  Ala.  385  ;  Williams,  Berney  & 
Co.  V.  Bass,  57  Ala.  ^87.  A  wife  cannot  pay  her  husband's 
debts  by  being  first  declared  a  "free  dealer,"  and  then  appro- 
priating her  statutory  separate  estate  to  that  purpose.  The 
whole  object  of  the  constitutional  provision  would  be  destroy- 
ed by  an  act  of  the  Legislature,  which  would  permit  it.  A  wo- 
man, however,  is  only  declared  a  feme  sole  as  to  particular  acts, 
and  she  is  still  under  disability  as  to  everything  except  as  to  the 
things  mentioned.  The  payment  of  her  husband's  debts  with 
her  statutory  estate  is  not  mentioned,  and  she  cannot,  under 
the  Constitution,  be  enabled  to  do  so.  The  act  of  appellant, 
in  transferring  the  insurance  policy,  was  not  free  or  volun- 
tary. What  was  tlie  motive  ?  Payment  of  her  husband's 
debt,  and  the  Constitution  does  not  permit  it.  Appellant's 
motive  was  to  prevent  her  dying  husband  from  indictment, 
and  the  defendants  knowing  her  motive  took  advantage  of  it. 
Here  are  dealings  between  a  woman,  and  a  husband  dying 
from  mental  anxiety,  coming  to  represent  her  rights,  from 
weary,  sleepless  nights  of  watching  over  him  who  is  dearest 
on  earth  to  her  ;  distracted  by  his  delirious  visions  of  crimi- 
nal prosecutions,  with  no  friend  to  advise  her,  and  three 
shrewd  business  men,  aided  by  counsel.  The  transfer  ought 
not  to  be  permitted  to  stand,  under  the  law  and  the  facts. 
See  1  Story  Eq.  Jur.  133,  238,  339  ;  Whtlan  v.  Whelan,  3  Conn, 
557 ;  Bnlkum  v.  Brear,  48  Ala.  78  ;  Kennedy  v.  3Iarcus,  45 
Ala. ;  3IcGabe  v.  Hussey,  2  D.  &  Clark,  440 ;  26  N.  Y.  9. 

John  Little  Smith,  for  appellees. — The  provisions  of  the 
Constitution  of  Alabama  were  not  intended  to  fix  the  stat- 
utory estates  of  married  women  in  mortmain.  The  language 
of  Art.  X,  §  6,  relates  to  all  property  which  a  married  woman 
may  acquire  before  or  after  marriage,  as  well  by  contract  or 
purchase,  as  by  inheritance,  and  it  must  therefore  be  applied 
to  all  alike.  If  it  means  that  property,  which  a  married 
woman  took  under  a  coutract  which  expressly  made  it  charg- 
able,  at  her  will,  for  the  debts  of  her  husband,  should  not  be 
so  charged,  it  would  violate  the  provisions  of  th.>  contract, 
and  the  Constitution  of  the  United  States.  The  language  of 
the  Constitution  means  the  same  thing  that  such  language 
means,  when  we  find  it  in  deed  settling  property  on  married 
women,  with  a  provision  that  such  property  shall  not  be 
liable  for  the  debts,  contracts,  and  engagements  of  the  hus- 
band. It  is  well  settled  that  she  may  charge  the  property 
Vol.  lxvii. 
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with  her  husband's  debts,  unless  the  deed  contains  some 
further  limitations  on  her  powers.  The  legislature  can 
authorize  her  to  charge  snch  property  as  a  married  woman 
who  holds  her  property  with  no  other  restrictive  words  than 
those  mentioned. — Robinson  v.  O'Neal,  56  Ala.  541  ;  Short  v. 
Battle,  52  Ala.  456 ;  Halliday  v.  Jones,  57  Ala.  527  ;  1  Hishop 
Mar.  &  Div.  797-8,  The  act  of  Feb.  10,  1875,  was  intended 
to  authorize  the  Chancellor  to  make  married  women  such 
free  dealers  as  the  legislature  could  have  made  them,  is  found 
in  the  fact  that  since  the  passage  of  the  act,  no  bill  can  be 
introduced  to  make  a  married  woman  a  free  dealer,  unless  it 
be  accompanied  with  a  transcript  of  the  record,  from  the 
proper  Chancery  Court,  showing  an  application  to  the  Chan- 
cellor for  that  purpose,  his  refusal  and  the  reasons  therefor. 
The  act,  therefore,  covers  all  cases,  and  there  is  no  limitation 
restraining  their  power  to  mortgage  their  property,  to  pay 
the  debts  of  the  husband.  The  statutory  separate  estate  is 
given  by  statute  and  may  be  modified  by  statute. — 57  Ala.  527. 
The  proof  shows,  overwhelmingly,  that  the  defendants  were 
not  guilty  of  any  fraudulent  practices.  There  was  no  rela- 
tion of  trust  or  confidence  between  the  parties  in  this  case, 
such  as  exist  in  cases  cited  by  the  appellant.  The  mere  fact 
that  the  acts  of  complainant  enured  indirectly  to  the  benefit 
of  the  defendants  can  not,  and  ought  not  to,  force  them  to 
refund  money  which  they  did  not  receive. 

BKICKELL,  C.  J. — It  is  certainly  true  that  the  motive  of 
appellant  in  becoming  a  "free  dealer,'''  as  it  is  termed,  or  rather 
in  obtaining  relief  from  the  disabilities  of  coverture  as  to  her 
statutory  or  other  separate  estate,  through  the  decree  of  the 
Chancellor  in  pursuance  of  the  statute  (Code  of  1876,  §  2731), 
was  the  assignment  of  the  policy  of  insurance  taken  in  her 
name,  on  the  life  of  her  husband,  to  pay  the  debts  of  her 
husband.  It  is  also  true,  the  appellees  aided  her  in  obtain- 
ing the  decree,  with  full  knowledge  of  her  motive,  and  to 
avail  themselves  of  the  assignment  in  discharging  the  obliga- 
tion of  the  husband  for  which  they  were  answerable  as  his 
sureties.     The  argument  pressed  by  the  counsel  for  the  ap- 

f)ellant  is,  that  though  she  was  by  the  decree  of  the  Chancel- 
or  relieved  from  the  disabilities  of  coverture,  as  to  her  stat- 
utory or  other  separate  estate,  and  endowed  with  full  capac- 
ity to  buy,  sell,  hold,  convey  and  mortg  ige  real  and  personal 
property,  and  to  sue  and  be  sued  as  a  feme  sole,  yet,  she  was 
without  capacity  to  make  au}'  disposition  of  her  estate  in 
payment  of  the  debts  of  her  husband.  The  incapacity  is 
supposed  to  result  from  the  constitutional  provision  :  "The 
real   and  personal  property   of  any  female   in   this   State, 
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acquired  before  marriage,  and  all  property,  real  and  personal, 
to  which  she  may  afterwards  be  entitled  by  gift,  grant,  inher- 
itance or  devise,  shall  be  and  remain  the  separate  estate  and 
property  of  such  female,  and  shall  not  be  liable  for  any  debts, 
obligations,  and  eugagetoaents  of  her  husband,  and  may  be 
devised  or  bequeathed  bv  her,  the  same  as  if  she  were  a  feme 
5ofe."— Const.  1868,  Art.  "14,  §  6 ;  Const.  1875,  Art.  10,  §  6.'  As- 
suming the  truth  of  the  proposition,  it  is  insisted  the  defend- 
ants, to  whom  the  policy  of  insurance  was  assigned  for  the 
purpose  of  paying  the  debts  of  the  husband,  and  who  used 
it  for  that  purpose,  are  liable  as  constructive  trustees  to 
respond  to  the  appellant  for  the  moneys  realized  from  the 
assignment.  The  argument  is  not,  however,  sound— rthe 
foundation  upon  which  it  rests,  that  the  constitution  pro- 
hibits the  wife  from  applying  the  estate  it  secures  to  her,  to 
the  debts,  obligations,  or  engagements  of  her  husband,  can 
not  be  admitted.  If  the  terms  and  words  of  the  constitution, 
had  at,  and  prior  to,  its  adoption,  been  employed  in  a  gift  or 
conveyance  to,  or  a  settlement  upon,  a  married  woman,  they 
would  have  created  an  equitable  separate  estate.  The  execu- 
tion of  liability  of  the  estate  for  the  debts  of  the  husband 
would  have  been  simply  an  expression  of  the  implication  of 
the  law  of  an  incident  of  the  estate,  and  the  negation  of  one 
of  the  conveyances  resulting  from  coverture  at  common  law, 
attaching  to  the  estate  held  or  acquired  by  the  wife,  to  which 
the  marital  rights  of  the  husband,  as  defined  by  the  common 
law,  attached.  Tiie  constitution  must  be  construed  just  as  a 
conveyance  or  a  gift  in  its  terms  would  have  been  construed, 
at  the  time  of  its  adoption.  Constitutional  provisions  of  this 
character,  framed  with  the  view  'and  intended  to  remedy  de- 
fects or  evils  in  the  common  law,  as  it  had  existed  in  the 
State,  must  be  construed  and  read  in  the  light  of  that  law. 
When  words  and  terms  are  employed  in  such  provisions, 
having  by  the  common  law  a  definite  signification,  and  there 
is  not  an  intention  manifested  to  attach  to  them  some  other 
signification,  it  is  moi-e  than  presumption  that  they  are  used 
in  their  known  and  defined  meaning  and  sense. — Cooley's 
Cons.  Sim.  74  ;  Taylor  v.  Woods,  52  Ala.  477 ;  Bender  v. 
Meyer,  55  Ala.  596. 

By  the  common  law,  husband  and  wife  were  regarded  as 
but  one  person,  for  many  purposes.  The  legal  existence  of 
the  wife  was  lost,  or,  as  most  often  expressed,  merged  in  that 
of  the  husband.  She  was  without  capacity  to  contract,  and 
had  not  the  administration  of  her  property.  By  the  mar- 
riage, if  she  was  seized  of  an  estate  of  inheritance,  the  hus- 
band became    seized   thereof,  taking  the    rents    and    profits 

during  their  joint  lives,  and,  by  possibility,  during  his   life. 
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If  she  had  an  estate  of  freehold,  not  of  inheritance,  as  for 
her  own  life,  or  the  life  of  another  person,  the  husband  be- 
came seized  of  such  estate,  and  entitled  to  the  rents  and 
profits  during  marriage.  If  the  estate  was  per  autre  vie,  the 
husband  became  a  special  occupant  of  the  land  during  the 
life  of  such  person.  Hei'  chattels  real  passed  to  the  hus- 
band, who  had  power  to  sell,  assign,  or  make  other  disposi- 
tion of  them,  at  pleasure.  As  to  herchoses  in  action,  he  had 
an  unqualified  right  of  reducing  them  to  possession,  and, 
thereby,  acquiring  absolute  ownership  of  them.  He  could 
sue  for,  release,  discbarge,  or  assign  them.  If,  without 
reducing  them  to  possession,  or  altering  their  character,  he 
died,  his  rights,  springing  out  of,  and  dependent  on,  the  mar- 
ital relation,  terminated  with  its  dissolution.  Of  her  per- 
sonal property  in  possession,  eo  instanti,  the  marriage,  title 
and  possession  passed  to  the  husband.  And  personal  prop- 
ert}',  title  to,  and  possession  of,  which  accrued  to,  or  was 
acquired  by,  the  wife,  during  the  coverture,  became  the 
absolute  property  of  the  husband.  Her  possession  was  his 
possession,  because,  in  the  eye  of  the  common  law,  she  was 
positively  incapable  of  a  possession  distinct  from  that  of  the 
husband.  These  were  the  property  rights  of  the  husband,  as 
defined  and  declared  by  the  common  law,  and  when  they 
were  exercised,  as  a  necessary  incident  of  ownership,  a 
liability  of  the  property  for  the  payment  of  his  debts  resulted. 
For  twenty  years  before  the  present  provision  was  introduced 
into  the  constitution,  the  statutes  had  enlarged  the  capacity 
of  married  women  to  take  and  hold  property,  and  had  abro- 
gated the  common  law  rights  of  the  husband  to  the  estate, 
real  or  personal,  of  the  wife.  The  purpose  of  the  constitu- 
tion was  the  prevention  by  legislative  enactment  of  a  restora- 
tion of  the  common  law,  and  the  preservation  of  the  enlarged 
capacity  of  the  wife.  Coverture  does  not  now  render  her 
incapaDle  of  taking  and  holding.  The  capacity  remains  to 
her,  in  the  words  of  the  constitution,  as  if  she  were  &.'  feme 
sole.  Title  and  ownership  remaining  to,  and  residing  in  her, 
the  husband  by  marriage  acquiring  neither,  nor  a  right  to 
either,  liability  for  the  payment  of  his  debts,  an  incident  of 
ownerslnp,  would  have  been  excluded,  without  the  explicit 
declaration,  found  in  the  constitution,  that  it  should  not 
attach.  It  is  the  common  law  liability  of  the  property  of  the 
wife,  for  the  payment  of  the  debts  of  the  husband — a  liability 
his  creditors  could  enforce  against  the  consent  of  the  wife — to 
which  the  constitution  refers. — Render  v.  Meyer,  55  Ala.  576. 
It  has  no  reference  to  the  voluntary  payment  of  the  debts  of 
the  husband,  as  it  has  not  to  any  other  disposition  the  wife 
may  make  of  the  estate  secured  to  her,  freed  from  the  com- 
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inon  law  rights  of  the  husband,  and  freed  from  subjection  to 
such  rights  by  legislative  enactment.  All  such  dispositious 
depend  for  their  validity  upon  the  capacity  of  the  wife,  as 
the  owner  of  the  estate.  There  was  no  purpose  to  render  it 
illegal  for  the  wife  to  pay,  or  secure,  the  debts  of  the  hus- 
band, if  the  powers  conferred  were  large  enough  to  embrace 
such  a  disposition  of  her  estate.  And  it  is  quite  au  error  to 
suppose  that  a  policy  is  established  which  would  be  offended 
if  the  wife,  from  affection,  or  on  any  fair  consideration,  should 
relieve  her  husband  from  the  pressure  of  debt. 

Prior  to  the  statutes,  or  to  the  constitutional  provision, 
whenever  an  estate  was  by  the  terms  of  its  creation  limited 
to  the  sole  and  separate  use  of  a  married  woman,  whether  a 
trustee  to  take  and  iiold  the  legal  title  was  interposed  or  not, 
the  property  rights  of  the  husband  at  common  law  were  ex- 
cluded, an  equitable  estate  was  created.  As  to  such  estate, 
a  court  of  equity  regarded  the  wife  as  a  feme  sole,  and  she 
could  in  reference  to  it  contract,  alienate,  or  otherwise  dis- 
pose of,  or  charge  it,  as  if  she  were  fully  sid  juris. — Short  v. 
Bdtle,  52  Ala.  460  ;  Demarresl  v.  Wynkoop,  3  Johns.  Ch.  129. 
As  we  have  said,  by  appropriate  terms,  the  constitution 
creates  an  equitable  separate  estate,  and  if  the  statutes  did 
not  intervene,  and  narrow  and  circumscribe  the  capacity  of 
the  wife  to  contract,  and  to  alienate  or  charge  it,  and  attach 
to  it  peculiar  incidents  and  properties,  over  it  she  could  ex- 
ercise the  same  power  which  she  could  have  exercised  over 
an  equitable  separate  estate, — Hooper  v.  Smith,  23  Ala.  639. 
The  statutes  intervene,  and  disable  her  from  charging,  or 
alienating  it,  in  the  payment  of  the  husband's  debts,  or  from 
mortgaging  or  assigning,  or  selling  it,  to  secure,  or  to  pay 
any  debt,  or  demand,  whatever.  They  limit  her  power  to  a 
sale  and  conveyance,  in  which  the  husband  must  join,  and 
which  must  be  in  writing,  attested  by  witnesses,  or,  acknowl- 
edged before  an  officer  having  authority  to  take  and  certify 
the  acknowledgment  of  conveyances.  The  statutes  also 
commit  the  estate  to  the  care  of  the  husband,  as  trustee,  and 
authorize  him  to  take  the  rents  and  profits  without  liability 
to  account  for  them.  These  limitations  upon  the  capacity  of 
the  wife,  embarrassing  the  alienation  of  the  estate,  are  found 
sometimes  operating  to  lessen  its  value  to  her,  and  to  render 
it  of  but  little  advantage  in  the  maintenance  of  herself  and 
family.  From  many  causes  the  husband,  without  fault  on 
his  part,  may  become  unsuitable  as  trustee  to  manage  it,  or 
it  may  not  be  safe  that  the  rents  and  profits  should  pass  into 
his  possession.  Whenever  he  becomes  incapable  of,  and 
unfit  for  the  discreet  management  and  control  of  the  estate, 
the  statutes  confer  on  the  wife  the  right  to  obtain  a  decree 
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from  the  court  of  chancery  for  his  removal  from  the  trustee- 
ship, and  wheu  such  a  decree  is  obtained,  another  trustee  is 
not  interposed,  but  the  wife  has  the  same  power  and  control 
over  the  estate,  that  she  would  have,  if  she  were  a  feme  sole. 
(Code  of  1876,  §§  2717-18).  She  may  then  mortgage  or 
charge  it  as  security  for  her  own  debt,  or  for  the  debt  of  the 
huHh-dud.— Bell  v.  Locke,  57  Ala.  242. 

The  statutes  go  further,  and  authorize  the  Chancellor,  on 
application  of  the  wife,  to  relieve  her  from  the  disabilities  ot 
coverture  as  to  her  statutory,  or  other  separate  estate,  and 
empowering  her  to  buy,  sell,  hold,  convey  and  mortgage  real 
and  personal  property,  and  to  sue  and  be  sued  as  a  feme  sole. 
The  words  of  the  statute  are  plain  and  unambiguous,  and  the 
power  of  disposition  conferred  on  the  wife  is  very  broad  when 
she  is  relieved  of  the  disabilities  of  coverture  ;  there  is  no  ex- 
clusion of  her  power  to  mortgage,  or  to  assign,  her  estate  to 
secure  the  payment  of  the  debts  of  the  husband.  The  power 
to  moi  tgage,  to  sell,  or  otherwise  transfer,  is  general  and  un- 
limited, and  there  can  be  ,no  reason  for  engrafting  an  excep- 
tion of  mortgages,  or  transfers  of  any  'kind,  to  secure  the 
debts  of  the  husband.  The  exception  would  be  repugnant 
to,  and  inconsistent  with  the  terras  of  the  statute.  Passing 
upon  a  private  statute,  enabling  a  married  woman  to  receive 
and  hold  property  by  gift,  purchase,  or  inheritance,  as  a  feme 
sole,  this  court,  in  Ferryman  v.  Greer,  89  Ala.  133,  declared 
there  was  no  doubt  of  her  capacity  to  mortgage  such  estate 
as  security  for  the  debt  of  the  husband.  Ihe  appellant  had 
full  capacity,  after  being  relieved  of  the  disabilities  of  cover- 
ture b}^  the  decree  of  the  Chancellor,  to  assign,  "or  to  sell,  the 
policy  of  insurance,  in  the  payment  of  her  husband's  debts. 
It  must,  however,  be  observed  that  the  statute  does  not  con- 
fer on  the  wife,  a  general  or  unlimited  power  of  contracting. 
It  is  only  her  capacity  to  buy,  sell,  hold,  convey,  and  mort- 
gage, which  is  enlarged. 

It  is  insisted  that  although  the  appellant  may  have  been 
sui  juris,  of  full  capacity  to  assign  and  sell  the  policy  of  in- 
surance, yet  it  is  shown  that  advantage  was  taken  of  the  dis- 
tressing circumstances  by  which  sUe  was  surrounded  to  press 
her  into  the  transaction,  when  she  was  without  the  aid  of  the 
advice  of  counsel,  or  of  disinterested  friends,  and  without 
opportunity  to  procure  it,  the  appellees  having  the  benefit  of 
the  advice  of  counsel,  which  they  were  pursuing.  The  ca- 
pacity, the  right  to  dispose  of  property  at  will  and  pleasure, 
is  an  incident  of  its  ownersiap,  which  the  law  recognizes,  and 
neither  courts  of  law,  nor  of  equity,  can  assume  to  control  it, 
or  to  annul  dispositions,  because  they  may  be  esteemed  inju- 
dicious, unwise,  or  improvident,  or  because  tliey  may  not  be 


368  SUPEEME  COURT  [Dec.  Term, 

[Holt  V.  Agnew  et  al.] 

such  as  a  prudent  man  would  make,  or  a  just,  generous,  and 
honorable  man  would  consent  to  receive.  Consent,  free  and 
voluntary,  is,  however,  an  essential  element  of  every  contract 
and  of  every  disposition  of  property.  The  contract,  or  the 
disposition,  whatever  may  be  its  form,  or  character,  gen- 
erally, of  itself,  imports  consent,  and  is  sufficient  evidence  of 
it.  There  are  relations  in  life,  in  which  influence  is  acquired 
by  the  one  party,  and  confidence  reposed  by  the  other — rela- 
tions of  which  we  usually  speak  as  confidential^  that  open  the 
way  and  afford  -opportunity  for  impositions,  or  undue  influ- 
ence, and  yet,  rather  close  the  door  to,  and  render  difficult, 
the  detection  of  its  exercise.  Such  are  the  known  relafions 
of  trustee,  and  cestui  que  trust,  guardian  and  ward,  attorney 
and  client,  priocipal  and  agent,  husband  and  wife,  but  the 
number  or  character  of  the  relations  are  not  defined  by  law  ; 
"  all  the  variety  of  relations  in  which  dominion  may  be  exer- 
cised by  one  person  over  another,"  fall  within  the  general 
term  confidential  relations.  When,  in  such  relation,  the  party 
subject  to  imposition,  to  undue  influence,  enters  into  a  con- 
tract with,  or  makes  a  disposition  of  property  to  the  other, 
from  which  detriment  is  sustained  by  the  one,  and  benefit 
derived  by  the  other,  upon  principles  of  public  policy,  there 
is  no  presumption  of  consent ;  the  act  or  contract  does  not  of 
itself  import  it.  The  law  casts  the  burthen  of  proving  the 
transaction  fair  and  just,  and  the  free  consent  of  him  who 
sustains  the  detriment,  and  is  subject  to  the  influence,  upon 
the  party  who  takes  the  benefit,  and  in  whom  trust  was  re- 
posed.— Johnson,  v.  Johnson,  5  Ala.  90 ;  Juzan  v.  Tl  ulmin,  9 
Ala.  684 ;  Loiuery  v.  Ferguson,  54  Ala.  510  ;  Mahne  v,  Kelly, 
ib.  532  ;  Dickinson  v.  Bradford,  59  Ala.  581  ;  Lanier  v.  Wad- 
dell,  62  Ala.  347.  In  all  these  cases,  it  is  a  very.material  and 
important  circumstance,  which  may  relieve  the  transaction 
of  much  of  the  suspicion  attaching  to  it,  and  tend  to  show 
the  spontaneity  of  the  cestui  que  trust,  if  he  had  full  opportu- 
nity to  obtain,  and  in  fact  did  obtain  competent  and  inde- 
pendent advice  in  reference  to  the  transaction  from  counsel, 
or  from  disinterested  friends,  who  were  bound  to  him,  and 
not  subject  to  the  influence  of  the  trustee. — Kerr  on  Fraud, 
151  ;  Malone  v.  Kelbj,  54  Ala.  546.  On  the  other  hand,  if  the 
cestui  que  trust  has  not  such  advice,  and  the  trustee  has  it, 
and  is  acting  upon  it,  the  fact  is  as  material  and  important, 
and  it  may  be  safely  said,  the  transaction  can  but  seldom 
stand  vigorous  judicial  investigation. — Kempson  v.  Ashbee,  R. 
10  Ch.  App.  19 ;  Baker  v.  Bradley,  7  DeG.  Mc.  &  G.  621 ; 
Clarkson  v..  Hanaicay,  2  P.  Wm.  205  ;  Gqffman  v.  Lookout 
Bank,  (Sup.  Ct.  Tennessee)  ;  Southern  Law  Journal,  April, 
IhSl,  275. 
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In  this  case,  it  caauot  be  said  there  was  any  relation  of 
trust  and  confidence  existing  between  the  parties.  To  the 
fidelity  and  integrity  of  the  appellees,  the  appellant  did  not 
commit  her  interest,  nor  did  she  look  to  them  for  advice  or 
protection.  They  met,  and  by  her  own  act  and  upon  her 
own  suggestion,  they  were  invited  into  the  relation  of  par- 
ties contracting  with  her,  that  she  might  obtain  relief  for  her 
husband,  afflicted  by  disease,  harassed  in  mind  because  of 
the  official  default,  from  which  he  apprehended  the  most  se- 
rious and  extremest  consequences.  Transactions  with  her 
looking  to  the  relief  of  her  husband,  from  which  she  sustains 
detriment,  and  does  not  derive  corresponding  benefit,  in 
which  she  parts  with  property,  or  rights  of  property,  and 
does  not  obtain  an  adequate,  valuable  consideration,  in  view 
of  her  distressed  condition,  which  was  known  to  the  appel- 
lees, the  plainest  considerations,  and  highest  obligations  of 
right  and  justice,  compel  a  court  of  equity  to  investigate 
jealously  and  vigilantly,  and  to  undo  them,  if  there  be  any 
traces  of  undue  influence  from  any  source,  or  of  advantage 
taken  of  her  condition.  Fraud  or  imposition  may  not  be 
shown — of  either  the  parties  may  be  fully  acquitted,  yet,  if 
she  has  acted  hastily,  without  time  and  opportunity  for  de- 
liberation, in  the  absence  of  disinterested  advice,  and  without 
opportunity  to  obtain  it,  or  if  she  was  acting  under  the  influ- 
ence of  threats  of  the  punishment  of  her  husband,  or  of  ex- 
treme  terror,  or  of  apprehension  of  his  impending  death, 
and  her  motive  was  his  relief,  a  court  of  equity  must  inter- 
vene, and  restore  her  to  the  condition  in  which  she  was,  when 
induced  into  the  transaction.  The  doctrine  upon  which  the 
courts  act,  when  a  party,  by  the  force  of  circumstances,  is 
reduced  to  a  condition  in  which  he  cannot  deal  upon  terms 
of  equality  with  another,  and  is  peculiarly  subject  to  oppres- 
sion, or  imposition,  or  to  undue  influence,  is  thus  expressed 
by  Judge  Story  :  "  As,  where  he  does  an  act,  or  makes  a  con- 
tract, when  he  is  under  duress,  or  the  influence  of  extreme 
terror,  or  of  threats,  or  of  apprehension  short  of  duress. 
For,  in  cases  of  this  sort,  he  has  no  free  will,  but  stands  in 
vinculis,  and  the  constant  rule  in  equity  is,  that,  where  a  party 
is  not  a  free  agent,  and  is  not  equal  to  protecting  himself, 
the  court  will  protect  him."  *  *  *  "  On  this  account 
courts  of  equity  watch  with  extreme  jealousy,  all  contracts 
made  by  a  party  while  under  imprisonment,  and,  if  there  is 
the  slightest  ground  to  suspect  oppression  in  such  cases,  they 
will  set  the  contracts  aside.  Circumstances,  also,  of  extreme 
necessity  and  distress  of  the  party,  although  not  accompa- 
nied by  any  direct  restraint  or  duress,  may,  in  like  manner, 
so  overcome  his  free  agency  as  to  justify  the  court  in  setting 

"    (24) 


370  SUPKEME  COUKT  [Dec.Ternr, 

[Holt  T.  Agnew  et  at,] 

aside  a  contract  made  by  him,  on  account  of  some  oppres- 
sion, or  fraudulent  advantnge,  or  imposition,  attendant  upon 
it." — 1  Story  Eq.  §  239.  And  so  in  cases  of  surprilse,  of  sud- 
den action  without  due  deliberation,  if  there  is  great  inequal- 
ity of  consideration  in  the  transaction,  and  advantage  is 
taken  of  the  circumstances  which  mislead,  confuse  or  disturb 
the  reason  and  judgment,  the  court  will  intervene. — 1  Story 
Eq.  §  251.  In  all  this  class  of  cases  it  must  be  borne  iu 
mind  that  the  distressed  or  necessitous  condition  of  the  party 
does  not  deprive  him  of  the  capacity  to  contract  or  of  the 
capacity  to  dispose  of  his  property  in  mere  benevolence  and 
generosity.  Incapability  would  add  to,  and  aggravate,  rather 
than  mitigate  his  misfortunes.  Nor  is  the  fact  that  in  the 
light  of  subsequent  events  he  may  decree  his  transactions 
improvident,  or  that  he  does  not  obtain  from  them  the  antic- 
ipated benefits,  or  he  suffers  disappointment  from  any  causer 
not  traceable  to  the  party  with  whom  he  deals,  a  ground  or 
reason  for  setting  them  aside.  AH  that  can  be  said  is,  the 
circumstances  excite  the  jeaJousy  and  vigilance  of  a  court  of 
equity,  and  when  to  them  is  added  improvidence  in  the  trans- 
action, the  court  will  interfere  if  there  be  traces  of  fraud,  of 
undue  advantage,  or  of  surprise. — Noll  v.  Boyer,  30  Penn.  St. 
99  ;   Green  v.  Thompson,  2  Fred.  Eq.  365. 

The  facts  of  this  case,  as  we  collect  them  from  the  evidence 
are,  that  the  husband  of  appellant  had  been,  and  was  the 
secretary  of  an  insurance  company,  having  the  custody  of  its 
funds,  and  the  appellees  were  sureties  on  his  official  bond, 
answerable  for  his  defaults.  In  August,  1875,  his  health 
failed,  and  continued  to  decline  until  his  death  in  January,. 
1876. 

In  October,  he  ceased  to  attend  to  his  duties  as  secretary,, 
and  was  thereafter  confined  to  his  room.  From  the  first  of 
his  illness,  he  manifested  freq-uent  terror  and  alarm,  start- 
ing from  fright  in  his  sleep,  wliich  was  nearly  always  restless 
and  disturbed.  His  whole  conduct  at  home,  with  his  fam- 
ily, indicated  that  he  was  laboring  under  the  constant  appre- 
hension of  some  impending  evil,  or  misfortnne,  and  of  course 
the  appellant  was  deeply  distressed  because  of  his  condition. 
Soon  after  he  was  confined  to  his  room,  he  ctmfessed  to  the 
appellant  that  he  was  a  defaulter  to  the  insurance  company 
in  a  large  sum,  probably  seven  or  eight  thousand  dollars,  and 
expressed  fears  that  the  company  would  prosecute  him  crim- 
inally. This  added  to  her  grief,  and  after  consultation,  they 
sent  for  his  relative,  William  B.  Holt,  to  whom  he  communi- 
cated the  fact  of  his  default,  and  from  whom  he  requested 
assistance  to  satisfy  it.  The  appellant  was  present  at  the 
interview,  and  voluntarily  expressed  her  willingness  to  give 
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up  everything  she  possessed  to  make  good  her  husband's  de- 
fault. At  a  second  interview,  William  B.  Holt  informed  the 
husband  that  he  could  not  aid  him  in  paying  the  default,  and 
advised  him  to  send  for  his  sureties,  and  disclose  the  facts  to 
them,  as  they  were  then  uninformed  of  them.  Smith,  one 
of  the  sureties,  was  sent  for  and  was  informed  of  the  default. 
No  harshness,  no  threats,  were  indulged  in  by  Smith,  and  so 
far  as  is  shown,  not  an  unkind  expression.  Without  the 
presence  of  her  husband,  voluntarily,  the  appellant  begged 
Smith  to  assist  in  relieving  him,  expressing  a  willingness  to 
give  up  everything  they  possessed,  for  his  relief.  The  ap- 
pellee, Parker,  was  by  Smith  informed  of  the  default,  and 
visited  the  husband  at  his  instance.  To  him,  as  to  Smith, 
the  fact  of  the  default  and  its  probable  amount  was  communi- 
cated. The  interview  was  in  the  presence  of  the  appellant, 
and  though  Parker  had  not  spoken  of,  or  demanded  indem- 
nity or  security,  the  appellant  again  voluntarily  expressed  a 
willingness  to  give  up  everything  for  the  relief  of  the  hus- 
band. In  answer  to  an  enquiry  from  the  husband,  if  he  was 
liable  to  a  criminal  prosecution,  Parker  answered,  that  he 
believed  the  insurance  company  would  be  satisfied  if  the 
money  was  paid. 

The  next  day  Parker,  at  the  request  of  the  husband,  again 
visited  him,  and  during  the  interview,  which  was  in  the  pres- 
ence of  the  appellant,  the  proposition  was  made  by  the  hus- 
band to  turn  over  to  his  sureties  sundry  notes,  a  policy  of 
insurance  in  his  own  name,  on  his  life,  issued  by  the  Mobile 
Life  Insurance  Company  ;  and  the  policy  of  insurance,  (now 
the  matter  of  controversy),  issued  to  the  appellant  on  his 
life,  for  four  thousand  dollars,  by  the  Alabama  Gold  Life 
Insurance  Company.  The  husband  explained  to  the  appel- 
lant that  this  policy  was  payable  to  and  could  be  assigned 
by  her  only,  and  she  expressed  her  willingness  to  make  the 
assignment,  without  being  solicited  or  persuaded  by  Parker, 
and  in  the  absence  of  any  expression  of  an  apprehension  of 
the  criminal  prosecution  of  her  husband,  by  him,  or  by  her. 
or  any  allusion  to  such  a  prosecution.  The  policies  were  de- 
livered to  Parker,  and  he  procured  his  attorneys  to  endorse 
on  them  the  proper  assignments,  which  were  executed  a  few 
days  thereafter,  in  the  presence  of  Parker  and  William  B. 
Holt,  and  after  full  explanation  to  the  appellant  that  she  had 
the  property  in  and  the  sole  power  of  disposing  of  the  policy 
payable  to  her.  Afterwards,  Parker  was  informed  by  his 
attorneys,  that  it  was  doubtful  whether  the  assignment  made 
of  the  policy  by  appellant  and  her  husband,  would  pass  title 
to  it,  and  suggested  that  if  she  was  willing  to  be  made  a  free 
dealer',  she  could  then,  in  her  own  name,  make  a  valid  assign- 
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ment.  The  appellaut,  upoa  being  informed  of  these  facts, 
consented  to  make  application  to  be  relieved  of  the  disabil- 
ities of  coverture,  and  at  her  request,  William  B.  Holt  be- 
came, aud  acted  as,  her  next  friend  in  the  proceedings  for  that 
purpose.  He  read  to  her  the  petition,  explained  fully  it& 
nature,  and  that  the  motive  was  to  enable  her  to  make  a  bet- 
ter and  more  effectual  assignment  of  the  policy  of  insurance. 
After  being  relieved  of  the  disabilities  of  coverture,  she 
executed  a  new  assignment  of  the  policy  in  the  presence  of 
a  notary  public,  after  it  was  read  to  her.  Tliis  assignment 
was  executed  in  the  presence  of  Parker  and  the  huslmnd. 
A  sale  of  the  policy  to  the  Gold  Life  Insurance  Company 
was  then  negotiated,  but  they  .declined  concluding  it  with 
any  one  but  the  appellant.  She  visited  the  office  of  the 
company,  attended  by  the  appellee,  Agnew,  to  consummate 
the  sale,  and  in  his  absence,  had  an  interview  with  the  pres- 
ident and  attorney  of  the  company.  The  attoi'ney  was  very 
prudent  and  careful,  in  inquiring  if  she  was  making  the  sale 
from  fear,  compulsion,  or  undue  influence,  from  any  source; 
or  from  the  fear  that  a  criminal  prosecution  would  be  com 
menced  against  her  husband,  if  his  default  was  not  satisfied  ; 
all  of  which  she  disavowed.  She  avowed  that  she  was  act- 
ing freely  to  save  the  good  name  of  her  husband  and  their 
children.  When  reminded  that  if  her  husband  recovered, 
his  health  would  probably  be  so  impaired  that  he  could  not 
obtain  another  insurance  on  his  life,  declaring  Parker  aud 
Agnew  had  been  her  husband's  best  friends,  and  very  kind 
to  him,  she  said  the  policy  really  belonged  to  them,  for  it 
would  have  lapsed  if  they  had  not  paid  the  last  premium. 
The  sale  was  made,  the  money  paid  to  her,  and  she  was  ad- 
vised not  to  part  with  it,  but  to  keep  it  for  the  support  of 
herself  and  children.  Six  weeks  or  more  elapsed  after  the^ 
first  suggestion  of  an  assignment  of  the  policy  of  insurance 
before  the  sale  and  payment  of  the  money  to  the  appellees, 
by  whom  it  was  applied  in  payment  of  the  husband's  default. 

With  some  minuteness  we  have  detailed  the  facts  as  we 
collect  them  from  the  evidence,  because  all  cases  of  this  kind 
depend  essentially  upon  their  own  peculiar  circumstances. 
As  is  to  be  expected,  there  is  some  conflict  in  the  evidence  ; 
but  the  facts  stated,  we  regard  as  fully  proved,  and  reject  as- 
disproved,  other  facts  of  which  there  may  be  some  evidence. 

It  is  obvious  there  was  no  haste,  no  want  of  deliberation 
upon  tlie  part  of  the  appellant  in  this  transaction,  nor  was 
there  the  want  of  opportunity  to  consult  counsel  if  she  had 
desired.  Nor  was  there  the  absence  of  the  advice  of  disin- 
terested friends.  The  relation  of  her  husband,  William  B. 
Holt,  to  whom  they  gave  the  first  information  of  the  hus- 
VoL.  Lxyn. 
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band's  default,  and  in  whom  they  reposed  confidence,  was 
cognizant  of  all  the  circumstances,  and  acting  as  her  next 
friend  in  the  prosecution  of  her  application  to  be  made  a /ree 
dealer,  was  in  some  degree,  a  participant  in  the  Iransaction. 

He  was  not  under  the  iufluence  of  the  appellees,  was  with- 
out any  motive  to  promote  specially  their  interests,  and  had 
every  motive  to  guard  and  protect  the  rights  and  interests  of 
the  appellant  To  her,  he  was  bound  by  the  ties  of  relation- 
ship, and  by  the  confidence  and  trust  in  him,  which  she  and 
her  husband  clearly  manifested.  While  it  is  not  expressly 
shown  that  in  words  he  advised  the  transaction,  it  is  appa- 
rent that  it  had  full  sanction  and  approval,  and  his  conduct 
was  the  equivalent  of  the  most  unqualified  advice  in  words. 
Nor  was  there  any  misconception,  or  mistake  of  facts,  or  of 
her  rights  by  the  appellant.  At  all  times,  it  was  fully  ex- 
plained to  her,  that  the  policy  belonged  to  her,  and  she  alone 
had  capacity  to  dispose  of  it.  Nor  was  there  importunity  or 
persuasion  on  the  part  of  the  appellees.  Upon  her  own  sug- 
gestion, springing  from  her  love  of  her  husband,  she  from 
the  first  information  of  his  distressed  pecuniary  condition, 
avowed  her  willingness  to  yield  everything  for  his  relief. 
Nor  was  she  uninformed  that  the  appellees  had,  and  were 
acting  with  the  advice  of  counsel,  and  that  all  the  proceedings 
which  were  taken  were  intended  to  enable  her  to  make  a  valid 
effectual  assignment  of  the  policy  of  insurance. 

There  was  no  imprisonment,  no  threat  of  it,  nor  of  the 
criminal  prosecution  of  the  husband.  The  apprehension  of 
prosecution,  or  of  imprisonment,  was  one  of  the  terrors  vex- 
ing and  harassing  him,  but  it  seems  to  have  possessed  him 
only,  and  when  in  the  presence  of  the  attorney  and  president 
of  the  insurance  company,  the  appellant  had  every  motive  to 
speak  freely  and  candidly,  she  disavowed  being  influenced 
by  any  such  apprehension,  or  by  any  fear  or  compulsion. 
Then  she  avowed  what  we  cannot,  in  view  of  all  the  evidence 
doubt,  was  her  real  controlling  motive,  the  desire  and  pur- 
pose to  relieve  her  husband,  and  as  far  as  possible  the  pres- 
ervation untarnished,  of  his  good  name,  alone  influenced  her. 
Such  a  motive  will  iufluence  the  wife,  and  we  cannot  say  the 
law  disapproves  or  condemns  its  fair,  intelligent,  spontaneous 
gratification.  All  the  courts  can  do,  is  to  be  vigilant  and 
jealous  in  guarding  and  protecting  her  from  all  abuse  of  the 
confidence  her  relation  compels,  and  from  all  practices  upon 
her  affections  by  the  more  calculating,  or  the  more' wary,  or 
more  artful.  Wlien  her  confidence  is  not  abused  ;  when  no 
advantage  is  taken  of  her  condition  when  she  acts  i!it<;lli- 
gently  and  spontaneously,  free  from  all  circumvention,  hav- 
ing full  capacity,  her  executed  contracts  cannot  be  undone  by 
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any  conrt— De Range  v.  Elliott,  (8  C.  E.  Green)  23  N.  J.  Eq. 
48'6. 

We  have  examined  the  evidence  in  this  cause  again  and 
again,  and  after  uiost  patient  consideration,  and  with  an  anx- 
ious solicitude  to  guard  and  protect  the  appellant,  we  cannot 
find  proofs  which  would  justify  us  in  undoing  the  transac- 
tion, and  compelling  the  appellees  to  restore  her  the  money 
with  which  she  voluntarily,  and  intelligently  parted.  These 
observations  dispose  of  the  case,  and  the  decree  of  the  Chan- 
cellor is  affirmed. 


Houston  et  al.  v.  Hilton  et  al. 

Action  to  liecover  Value  of  Lease-hold  Interest  in  Land;  Plea, 
Statute  of  Frauds. 

1.  Duplicity  in  a  complaint  not  ground  of  dennurrer. — Duplicity  in  a  com- 
plaint could  only  be  reached,  at  commoa  law,  by  special  demurrers,  and  since 
the  abolition  of  such  demurrers,  is  not  a  ground  of  demurrer. 

2.  Vendee  of  land  under  pard  contract ;  when  cannot  resist  action  for  purchase- 
money. — When  the  vendee  of  lands,  or  of  an  interest  therein  under  a  parol 
contract,  takes  possession  undnr  it,  and  his  vendor  is  able  and  willing  to  pro- 
tect him  in  the  quiet  enjoyment,  he  cannot  successfully  resist  an  action  for  the 
purchase-money. 

3.  Error  is  not  presumed,  but  must  be  shoion.  —When  the  bill  of  exceptions 
does  not  set  out  all  the  evidence,  this  court  will  presume  that  the  proof  justi- 
fied the  rulings  of  the  court  below,  unless  the  presumption  is  repelled  by  the 
record. 

Appeal  from  Cleburne  Circiit  Court. 

Tried  before  Hon.  W.  L.  Whitlock. 

This  action  was  brought  Aug.  14, 1878,  by  J.  C,  T.  P.,  A.  B., 
W.  W.  and  E.  E.  Hilton,  against  M.  L.  Pins'on  and  J.  W.  Hous- 
ton. The  complaint  contained  a  count  on  an  account  stated, 
and  a  second  count  in  these  words,  "Plaintiffs  claim  of  the 
defendants  the  farther  sum  of  four  hundred  dollars  due  on 
account  stated,  or  verbal  and  written  agreement,  for  a  lease- 
hold estate,  for  (describing  the  land),  which  promise  was 
made  by  the  defendants  on  or  about  February  15th,  1876, 
and  due  June  10th,  1878."  The  defendants  demurred  to  this 
complaint  because — 1.  It  was  bad  for  duplicity,  seeking  a  re- 
covery on  a  verbal  and  written  agreement,  and  on  account 
stated.  2.  Because  it  stated  three  causes  of  action,  and  was 
vague  and  uncertain.  The  court  overruled  the  demurrer  and 
defendants  excepted.  The  defendants  then  pleaded  "  in 
short   by   consent" — 1.    Non-assumpsit.     2.  The   statute  of 
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frauds.  On  the  trial  the  plaintiffs  read  in  evidence  a  lease 
from  Walter  Bell  to  them,  conveying  certain  lands  for  a  term 
of  eleven  years,  commencing  January  1st,  1874,  and  offered 
to  read  a  transfer  of  this  lease  to  the  defendants,  which  was 
as  follows ;  "For  value  received  we  do  hereby  transfer  all 
our  rights,  claims  and  lease  unto  J.  W.  Houston  and  M.  L. 
Pinson,  to  the  above  lease  on  (describing  the  land)."  The 
defendants  objected  to  this  transfer  as  evidence,  because  it 
did  not  express  the  consideration,  and  was  void  under  the 
statute  of  frauds.  The  court  overruled  the  objection,  and 
defendants  excepted.  The  consideration  of  this  transfer  was 
the  sum  of  eight  hundred  dollars,  one-half  of  which  was 
paid  in  cash,  and  the  remainder  the  defendants  promised 
verbally  to  pay  whenever  Walter  Bell  should  obtain  a  title 
to  a  part  of  the  lands  demised  by  him,  by  the  termination  of 
a  cause  then  pending  in  the  Circuit  Court  of  Cleburne 
county,  wherein  Mrs.  Elvira  Chilton  was  plaintiff,  and  said 
Bell  was  defendant.  Mrs.  Chilton  recovered  a  judgment  in 
the  suit,  but  failed  to  pay  the  value  of  the  improvements  on 
the  land  within  the  time  allowed  by  law.  The  defendant 
paid  to  the  clerk  of  the  court  within  three  months  thereafter 
the  assessed  value  of  the  land.  The  defendant  introduced 
evidence  to  show  that  the  defendants  did  not  agree  to  pay 
the  four  hundred  dollars,  if  the  said  Bell  acquired  title  to  the 
land  by  the  payment  of  its  assessed  value.  The  court,  at  the 
request  of  the  plaintiff,  charged  the  jury,  that  if  "they  be- 
lieved from  the  evidence  that  "the  parties  intended  the  pay- 
ment of  the  four  hundred  dollars  to  depend  on  the  success- 
ful termination  of  the  litigation  in  favor  of  Bell,  that  when 
Bell  paid  the  assessed  value  of  the  land,  then  he  was  suc- 
cessful, and  the  four  hundred  dollars  became  due,  if  the  jury 
believed  that  the  payment  depended  alone  on  the  successful 
termination  of  the  suit."  The  defendants  excepted  to  the 
giving  of  this  charge.  The  court,  of  its  own  motion,  charged 
the  jury,  "that  the  jury  might  find  for  the  plaintiffs  if  they 
believed  from  the  evidence  that  the  parties  to  the  contract 
sued  on,  intended  that  the  sum  of  money  should  become  pay- 
able whenever  Bell  should  obtain  a  title  to  the  lands  in  con- 
troversy in  the  suit  between  him  and  Elvira  Chilton,  by  the 
termination  of  said  suit"  The  defendants  excepted  to  this 
charge.  The  defendants  then  asked  the  court  in  writing  to 
charge  the  jury — 1.  "That  the  plaintiffs  cannot  recover  un- 
less they  believe  from  the  evidence  that  the  defendants  ad- 
mitted to  the  plaintiffs,  or  some  one  of  them,  that  they  were 
indebted  to  the  plaintiff's  in  a  certain  sum  of  monej'^  uncon- 
ditionally." 2.  "The  plaintiffs  are  not  entitled  to  recover  in 
this  action  unless  the  evidence  shows  an  unqualified  admis- 
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sion  by  the  defendants  that  they  were  indebted  to  the  plain- 
tiffs in  a  certain  sum  of  money."  These  charges  the  court 
refused  to  give,  and  the  defendants  excepted  to  each  refusal. 
The  errors  assigned  are,  overruling  the  demurrer  to  the  com- 
plaint, admitting  the  transfer  of  the  lease  in  evidence,  and  giv- 
ing and  in  refusing  the  charges  as  shown  above. 

Smith  <fe  Smith,  for  appellants. — The  demurrer  to  the 
second  count  of  the  complaint  should  have  been  sustained. 
It  contains  matter  for  three  separate  counts,  which  were  im- 
properly put  in  one.  The  transfer  of  the  lease  did  not  de- 
scribe the  lands,  nor  did  it  express  the  consideration,  and  as 
the  contract  was  executory  the  statute  of  frauds  avoided  it. 
Parker,  Admr,  v.  Hills,  50  Ala,  The  charges  given  by  the 
court  were  erroneous.  The  grantor  in  the  lease  was  to  ob- 
tain a  title  to  the  lands  in  the  suit  between  himself  and  Mrs. 
Chilton.  This  title  he  did  not  acquire  ;  on  the  contrary,  Mrs. 
Chilton  recovered  a  judgment  against  him.  <S'/ie  acquired  the 
title,  and  is  only  debarred  from  obtaining  a  writ  of  possession 
by  Bell's  payment  of  the  money  into  court.  The  charges, 
which  were  refused,  should  have  been  given,  for  there  must 
be  some  proof  to  show  that  after  the  conditional  promise  to 
pay  the  four  hundred  dollars,  the  defendants  acknowledged 
that  the  condition  had  occurred  which  made  them  liable  be- 
fore plaintiffs  could  recover,  as  on  an  account  stated. 
« 

STONE,  J. — Duplicity  in  a  complaint,  or  in  a  plea,  unless 
it  be  a  plea  in  abatement,  is  not  a  ground  of  demurrer  in 
this  State,  It  could  only  be  reached  by  special  demurrer  at 
common  law  ;  nnd  as  special  demurrers  are  abolished  by 
statute  in  this  State,  save,  perhaps,  as  to  dilatory  pleadings, 
such  irregularity  in  a  complaint  is  harmless. — 2  Brick.  Dig. 
333,  §§  55,  56,  et  seq.;  Code  of  1876,  §  3005. 

The  testimony  in  this  case  tended  to  show  that  the  Hiltons 
held  a  lease  from  Bell,  commencing  January  1st,  1874,  to 
continue  eleven  years,  on  two  half  sections  of  land — E.  ^  sec. 
33,  and  W.  ^  sec.  34.  A  suit  was  pending  in  favor  of  Chil- 
ton against  Bell,  for  the  half  section  in  thirty-four.  The 
Hiltons  sold  this  lease-hold  interest  to  Houston  &  Pinson, 
receiving  in  part  payment  four  hundred  and  fifty  dollars  ;  and 
the  testimony  tends  to  show  that  the  transfer  of  the  lease  by 
Hiltons  to  Houston  &  Pinson  was  made  in  consideration  of 
$450  paid  in  cash,  and  of  the  further  sum  of  four  hundred 
dollars  the  defendants  promised  to  pay,  whenever  said  Bell 
should  obtain  a  title  to  the  W.  ^  of  said  section  34,  by  the 
termination  of  the  said  suit  of  Chilton  against  Bell.  The 
bill  of  exceptions  states  it  does  not  set  out  all  the  evidence, 
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and  it  is  our  duty  to  draw  every  reasonable  inference,  and  to 
presume  the  proof  of  facts  necessary  to  sustain  the  rulings 
of  the  court,  unless  the  bill  of  exceptions  repels  such  infer- 
ence.—  1  Brick  Dig.  336,  §  12.  We  feel  it  our  duty  to  pre- 
sume, and  suppose  it  is  a  fact,  that  Houston  &  Piuson  took 
possession  of  the  premises,  when  they  purchased  the  lease 
from  the  Hiltons.  In  construing  the  charges,  we  will  sup- 
pose they  received  such  possession,  and  had  not  been  dis- 
turbed in  its  enjoyment. 

A  sale  of  lands,  or  of  an  interest  in  lands,  even  by  oral 
contract,  does  not  fall  of  its  own  weight. —  GillesfAe  v.  Battle, 
15  Ala.  276.  A  vendee  of  land  under  a  parol  contract,  who 
has  given  his  note  lor  the  purchase-money,  and  been  let  into 
possession,  cannot  avoid  its  payment  on  the  ground  that  the 
contract  is  void  by  the  statute  of  frauds. — Rhodes  v.  Storr, 
7  Ala.  346.  If  the  purchaser  takes  and  retains  possession  of 
the  land,  he  cannot  recover  money  paid  under  a  verbal  pur- 
chase.—  Cope  V.  WUliaws,  4  Ala.  362  ;  Donaldson  v.  Wafers,  SO 
Ala.  175.  Possession  by  the  vendee,  with  the  consent  of  the 
vendor,  under  a  parol  contract  for  the  sale  of  land,  under  the 
old  statute,  took  the  case  out  of  the  statute  of  frauds. — Dan- 
foith  V.  Laney,  28  Ala.  274.  Our  statute  of  frauds — section 
2121,  Code,  1876 — requires,  "  that  in  contracts  for  the  sale  of 
lands,  or  of  any  interest  therein,  except  leases  for  a  term  not 
longer  than  one  3'ear,  the  agreement,  or  some  note  or  memo- 
randum thereof,  must  be  in  writing,  expressing  the  consider- 
ation, and  subscribed  by  the  party  to  be  charged  therewith, 
or  some  other  person  by  him  thereunto  lawfully  authorized 
in  writing  ;  unless  the  purchase-money,  or  a  portion  thereof, 
be  paid,  and  the  purchaser  be  put  in  possession  of  the  land 
by  the  seller."  But  even  conceding  that  the  Hiltous  did  not 
contract  in  writing,  yet,  if  Houston  &  Pinson  took  possession 
under  the  agreement,  and  the  Hiltons  are  able  and  willing  to 
protect  them  in  the  quiet  enjoyment  of  the  term,  payment 
of  the  purchase-money  cannot  be  successfully  resisted. — Al- 
derson  v.  Harris,  12  Ala.  580  ;  Lumpkin  v.  Reese,  7  Ala.  173. 

The  pith  and  substance  of  the  agreement  made  between 
the  Hiltons  and  Houston  &  Pinson,  was,  that  the  latter 
should  not  be  molested  in  the  enjoyment  of  the  leasehold 
estate  during  the  continuance  of  the  lease.  That  result  ob- 
tained, it  was  a  matter  of  no  moment  to  them  whether  Bell 
recovered  the  land  by  the  verdict  of  the  jury  in  his  favor, 
and  judgment  thereon,  or,  by  paying  to  the  clerk  of  the  court 
for  the  use  of  the  plaintiff,  the  value  of  the  lands  and  tene- 
ments as  assessed  by  the  jury,  on  the  default  of  the  plaintiff 
to  pay  the  excess  of  value  of  the  permanent  improvements 
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over  the  value  of  the  reuts. — Code  of  1876,  §  2954  ;  Helven- 
stein  V.  Higgeson,  35  Ala.  259  ;   Teague  v.  Wade,  59  Ala.  369. 

In  the  two  affirmative  charges  given  to  the  jury,  the  Circuit 
Court  conformed  to  the  rules  above  declared,  and  did  not 
err.  The  two  charges  asked,  hiuge  the  plaintiffs'  right  to 
recover  any  thing  in  this  action  on  the  question,  whether  de- 
fendants unconditionally  admitted  an  indebtedness  to  plain- 
tiffs. The  record,  in  effect,  informs  us  it  does  not  contain 
all  the  evidence.  Indeed,  there  is  testimony  tending  to  show 
plaintiffs'  right  to  recover,  independent  of  any  admission  de- 
fendants may  have  made.  But  if  this  were  not  so,  it  would 
be  our  duty,  in  favor  of  the  correct  ruling  of  the  Circuit 
Court,  to  presume  there  was  evidence  of  the  liability  of  the  de- 
fendants, other  than  that  which  rested  on  their  admissions. 
Error  cannot  be  presumed,  but  must  be  shown. —  1  Brick. 
Dig.  340,  §§  71,  74 ;    mUiams  v.  Barksdak,  58  Ala.  288. 

Affirmed. 


Reynolds  et  al,  v,  Simpkins. 

Attachment  for  Rent  and  Advances,  instituted  before  Justice  of 

the  Peace. 

1.  Attachment  before  justice  ;  objections  must  be  made  before  justice  for  irregu- 
larity in  proceedings. — Oq  appeal  to  the  circuit  court,  in  att.ichmeut  proceed- 
ings commenced  before  justices  of  the  peace,  no  objections  Cim  be  there  raised 
to  the  irregularity  of  the  proceedings,  which  was  not  taken  before  the  justice, 
although  if  presented  in  time  it  might  have  been  fatal  to  the  proceedings,  but 
a  complaint  tiled  in  such  a  case  in  the  circuit  court  which  is  only  an  amplifi- 
cation of  that  previously  filed  in  the  justice's  court,  is  unobjectionable. 

2.  Discontinuance;  when  disconlimuince  as  to  one  defendant  operates  as  dis- 
continuance to  all,  and  ichenitdoes  no<.  —  When  several  defendants  are  sued  and 
served  with  process,  a  discontinuance  as  to  one  of  them,  without  a  sufficient 
legal  excuse  therefor,  operates  as  a  discontinuance  of  the  whole  action  :  but  in 
snob  a  case,  when  one  of  the  defendants  interposes  a  plea  of  infancy,  or  other 
similar  person:il  defense,  the  plaintiff  may  admit  its  truth  and  discontinue  the 
case  as  to  such  defendant,  without  prejudice  to  the  case  against  his  co-defend- 
ant. 

3.  Same;  may  be  entered  without  prejudice  lohen  evidence  shows  disability. 
When,  in  such  a  case,  the  evidence  introduced  on  the  trial  of  a  cause,  shows 
that  there  is  no  legal  cause  of  action  against  one  of  several  defendants,  by  rea- 
son of  such  personal  defense  of  infancy,  even  though  it  is  not  formally  pre- 
sented by  plea,  the  plaintiff  may,  on  motion,  discontinue  as  to  such  defendant, 
without  prejudicing  his  case  against  the  other  defendants. 

Appeal  from  the  City  Court  of  Selma. 
Tried  before  Hon.  John  Henderson. 
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On  October  27th,  1879,  J.  R  B.  Simpkins  made  an  affida- 
vit before  a  justice  of  tlie  peace,  stating  "  that  Esther  Rey- 
nolds and  George  Beynolds  were  indebted  to  him  in  the  sum 
of  forty-five  dollars  for  rent,  and  advances  after  allowing  all 
just  off-sets  and  discounts,  and  the  said  Esther  Reynolds  and 
George  Reynolds  had  removed  a  part  of  the  crop  without 
payinglrent  and  advances,"  An  attachment  was  issued  on 
the  same  day  against  Esther  and  George  Reynolds,  and  was 
levied  on  certain  property,  as  property  belonging  to  the  de- 
fendants. The  plaintiff  filed  a  complaint  in  the  justice's  court 
in  these  words':  "  Plaintiff  claims  of  the  defendant  $d-5  for 
rent  and  advances  from  said  defendants  on,  to-wit,  October 
1st,  1878."  The  defendants  pleaded  that  they  were  "  not  in- 
debted in  manner  and  form  as  alleged  in  the  complaint." 
The  justice  rendered  a  judgment  against  the  defendants  for 
the  debt.  The  defendants  then  carried  the  case,  by  appeal, 
to  the  City  Court  of  Selma,  where  the  plaintiff  filed  a  com- 
plaint, containing  two  counts,  the  first  of  which  claimed  $25 
for  "  rent  of  land  rented  by  plaintiff  to  defendants,  and  due 
October  first,  1879."  The  second  count  claimed  $30  "  for  ad- 
vances made  during  the  year  1879,  by  the  plaintiff  as  land- 
lord to  defendants  as  tenants,  to  enable  them  to  make  a  crop 
on  lands  in  Dallas  county,  and  due  October  1,  1879."  The 
defendants  demurred  to  the  complaint  on  the  ground  that  it 
was  a  departure  from  the  original  complaint,  made  a  new 
case,  and  was  inconsistent  with  it.  The  court  overruled  this 
demurrer,  and  the  defendant  excepted.  The  defendant 
moved  to  dismiss  the  attachment,  and  "  dissolve  the  lien,  be- 
cause the  debt  on  which  the  attachment  was  founded  was  not 
for  rent  of  land  or  for  advances,  and  was  not  a  debt  for 
which  an  attachment  was  authorized."  The  plaintiff  also 
moved  to  quash  the  attachment.  The  court  overruled  these 
motions,  and  the  defendant  excepted.  The  case  was  tried  by 
the  court  without  a  jury,  on  the  defendant's  plea,  which  avers 
that  "  the  defendants  did  not  rent  the  lands  in  manner  and 
form  as  alleged."  The  judgment  entry  recites  the  fact  that 
the  infancy  of  George  Reynolds  had  been  shown  to  the  court 
(this  entry  is  set  out  in  the  opinion  of  the  court),  and  there- 
upon the  plaintiff  was  permitted  to  amend  his  complaint  by 
striking  out  the  name  of  George  Reynolds.  The  defendant 
then  moved  to  strike  the  cause  from  the  docket  because  it 
was  discontinued  by  this  action  of  the  court.  The  court 
overruled  this  motion,  and  defendant  excepted.  There  was  a 
verdict,  and  judgment  for  the  plaintiff.  The  errors  assigned 
are~l.  The  judgment  of  the  court;  2.  The  refusal  to  quash 
the  attachment ;  3.  Refusing  to  dismiss  the  case  when  there 
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was  a  discontinuance  as  to  George  Reynolds  without  a  plea 
of  infancy  having  been  interposed. 

SuMTEB  Lea,  for  appellant 

Pettus,  Dawson  &  Tillman,  for  appellee. 

SOMERVILLE,  J.- In  Staggers  v.  Washington,  56  Ala. 
225,  it  is  held,  that  where  an  attachment  is  commenced  be- 
fore a  justice  of  the  peace,  and  an  appeal  is  taken  to  the 
Circuit  Court,  no  objection  can  be  there  raised  to  the  regu- 
larity of  the  proceedings,  which  was  not  taken  before  the  jus- 
tice's court,  although,  if  presented  in  time,  it  might  have  been 
fatal  to  the  proceedings. — Code,  (1876)  §  3693.  If  there  is 
any  force  in  the  objections  urged,  as  presented  by  the  motion 
in  the  City  Court  to  quash,  or  the  one  to  dissolve  the  attach- 
ment proceedings  in  this  case,  they  came  too  late. — City 
Court  of  Sdma  v.  Stewart,  67  Ala. 

The  complaint  filed  in  the  City  Court  did  not  introduce  a 
new  case,  or  cause  of  action,  but  was  clearly  a  mere  amplifi- 
cation of  the  informal  statement  of  the  same  cause  of  action 
made  in  the  primary  court,  in  which  the  attachment  was  com- 
menced. 

It  is  insisted  by  appellant  that  there  has  been  a  discontin- 
•iiavce  of  the  entire  case  by  reason  of  the  action  of  the  plain- 
tiff in  the  City  Court.  Tlie  judgment  entry  contains  the  fol- 
lowing recital  :  "  It  appearing  from  the  evidence  introduced 
on  the  trial  of  the  cause,  that  George  Reynolds  was  a  minor, 
at  the  time  the  several  contracts  sued  on,  were  made,  and 
still  is  a  minor,  thereupon,  on  motion  of  the  plaintiff,  leave 
is  granted  to  the  plaintiff  to  amend  his  complaint  by  strik- 
ing out  the  name  of  said  George  Reynolds  as  a  part^  defend- 
ant from  the  writ  of  attachment  and  the  complaint ; 
which  is  done  against  the  objection  of  the  defendants,  and 
the  defendants  excepted  to  the  ruling  of  the  court." 

The  rule  is,  that,  where  several  defendants  are  sued  and 
served  with  process,  a  discontinuance  as  to  one  of  them, 
without  a  sufficient  reason  therefor,  operates  as  a  discontinu- 
ance of  the  whole  action. —  Whitaher  v.  VanHorn,  43  Ala.  255; 
1  Chitty  PI.  578. 

When  a  plea  is  filed  setting  up  infancy,  bankruptcy,  cover- 
ture, or  other  like  personal  defense,  there  can  be  no  question 
of  the  proposition,  that  the  plaintiff  can  admit  the  truth  of 
the  plea,  and,  on  application  to  the  court,  discontinue  as  to 
the  defendant  who  interposes  such  defense,  without  prejudice 
to  the  status  of  his  action  against  the  other  co-defendants. 
Cuykr  V.  Coats,  10  How.  Practice  Rep.  141 ;  1  Chitty  PL  578. 
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We  see  no  reason  for  construing  this  mere  technical  rule 
of  pleadings  so  as  to  embarrass  judicial  proceedings  and  ope- 
rate with  harshness  upon  litigants.  We  think,  where  the 
evidence  introduced  upon  tlie  trial  of  a  cause  shows,  to  the 
satisfaction  of  the  plaintiff's  counsel  and  the  court,  that, 
there  is  no  legal  cause  of  action  against  one  of  several  de- 
fendants by  reason  of  a  personal  defense,  as  for  example, 
that  of  infancy  or  coverture,  even  though  it  is  not  formally 
presented  by  plea,  the  plaintiff  may,  on  motion,  discontinue 
as  to  such  defendant  without  prejudice,  so  far  as  the  others 
are  concerned. — Pell  v.  Pell  and  Wife,  20  I.  126. 

The  judgment  of  the  Selma  City  Court  is  affirmed^ 
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Bill  in  Equity,  by  Assignees,  for  Directions  as  to  Execution  of 

Trusts. 

1.  Construction  of  conveyance  a,  object  of. — The  objfct  of  all  coustruction  of 
contracts  or  conve^uiices  is,,  to  ascertain,  and  it  possible,  give  effect  to  the  in- 
tention of  the  parties,  and  if  that  intention  is  not  clearly  or  distinctly  ex- 
pressed, if  the  words  of  the  instrument  are  general,  or,  if  there  is  ambiguity 
or  expression  admitting  of  two  or  more  constructions,  that  construction  must 
be  adopted  which  will  make  the  instrument  available  in  all  its  parts,  and  for 
all  its  purposes,  rather  than  one  which  would  defeat  it  in  any  respect. 

2.  Assignment  for  benefit  of  creditors;  construcHunof.  —  Assignments  for  the 
benefit  ol  creditors  are  subject  to  the  same  rules  of  construction  which  are 
applied  to  other  contracts  or  conveyances,  and  the  circumstnnces  surrounding 
the  parties  when  the  assignment  was  executed,  the  motives  leading  to  its  exe- 
cution and  the  objects  to  be  acccomplished,  should,  if  there  is  a  want  of  clear- 
ness in  its  terms,  leaving  the  intention  doubtful  or  uneertain,  be  regarded  in 
construing  them. 

3.  Same;  description  of  debts  included  in. — No  narrowness  or  closeness  of 
construction  is  adopted  in  assignments  for  the  benefit  of  creditors  ;  if,  upon 
a  fair  and  just  interpretation  of  the  terms  of  description  of  the  debts  included 
therein,  they  are  broad  enough  to  comprehend  a  particular  debt  which  is  nofc 
witnin  its  precise  words,  it  is  sufficient. 

4.  Some  ;  rule  applied  in  this  case. — Where  a  debtor  in  failing  circumstances 
assigned  all  his  individual  property  for  the  benefit  of  his  individual  creditors, 
who  v/ere  to  be  paid  in  lull,  directing  the  surplus  to  be  applied  equally  to  the 
payment  of  the  debt  due  several  named  mercantile  partnerships,  of  which  he 
was  a  member,  a  debt  due  by  another  dissolved  partnership  not  specially 
named,  of  which  the  assignor  was  a  member,  and  whose  debts  cTn  its  dissolu- 
tion he  assumed  and  promised  to  pay,  is  an  individual  debt  within  the  terms 
of  tho  assignment. 

• 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

On  January  31,  1874,  James  Crawford,  of  Mobile,  assigned 
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all  his  individual  property  to  W.  D.  Dnnn  and  W.  G.  Jones, 
in  trust,  for  the  payment  of  the  debts  due  by  him  to  his  in- 
dividual creditors,  equally  and  ratably,  and  if  there  should 
be  any  surplus  remaining  of  the  proceeds  of  such  property, 
after  paying  his  individual  creditors,  that  such  surplus  should 
be  applied  to  the  payment  of  the  debts  and  liabilities  of  mer- 
cantile firms,  of  which  he  then  was,  or  had  been  a  partner. 
Schedules  of  the  property  conveyed,  and  of  the  individual 
debts  of  James  Crawford  were  attached  to  the  assignment. 
The  assignees  wore  creditors  of  James  Crawford,  and  tiled 
their  bill,  alleging  that  fact,  and  many  others,  to  show  that 
they  were  entitled  to  be  directed  by  the  Court  of  Chancery, 
in  the  proper  management  and  execution  of  the  trusts  im- 
posed on  them  by  the  assignment.  A  copy  of  the  assign- 
ment was  attached  to  the  bill,  in  which,  after  reciting  that 
James  Crawford  had  been  for  many  years  engaged  in  busi- 
ness individually  in  Mobile,  and  also  as  member  of  various 
mercantile  partnerships,  which  are  named,  in  Mobile  and 
New  York,  and  by  reason  of  losses  sustained  by  these  part- 
nerships, had  become  unable  to  pay  his  individual  debts  and 
liabilities,  and  having  a  large  amount  of  property,  and  being 
desirous  that  all  iiis  individual  property  should  be  applied  to 
the  payment  of  each  and  all  his  individual  debts  ratably,  and 
that  the  surplus  of  such  property,  if  any,  after  paying  such 
individual  debts  and  liabilities,  should  be  applied  to  the  pay- 
ment of  the  partnership  debts  of  the  said  several  mercantile 
firms,  of  wh](rh  he  was  a  member,  assigned  all  his  individual 
property  to  W.  D.  Dunn  and  W.  G.  Jones  to  sell  as  they 
deemed  best,  directing  them  to  collect  all  claims  due,  &c., 
and  giving  them  full  power  as  to  these  matters,  and  directing 
that  all  his  individual  debts  or  liabilities  should  be  paid  in 
full,  but  if  such  debts  were  omitted  by  accident  or  otherwise 
from  the  schedules  attached,  they  were  nevertheless  to  be 
paid  in  full,  as  if  they  were  included  therein,  and  if  the  money 
arising  from  the  sale  of  the  property  should  be  insuflBcient 
to  pay  such  debts  in  full,  they  should  be  paid  pro  raUi.  The 
surplus,  if  any,  after  payiog  the  expenses  of  the  trust  and  the 
individual  debts,  should  be  used  for  the  "  payment  of  the 
partnership  debts  of  the  said  several  mercantile  firms,  of 
which  the  assignor  was,  or  is,  a  member."  There  was  a 
reference  j;o  the  register  to  ascertain  who  were  the  individual 
creditors  of  James  Crawford,  and  he  reported  a  number  of 
names,  but  reported  that  the  Bank  of  Mobile,  and  the  Citi- 
zens' Mutual  Insurance  Co.  were  not  individual  creditors  of 
James  Crawford.  The  facts  in  regard  to  these  claims  were 
that  they  were  created  originally  by  James  Crawford  indi- 
vidually, and  that  afterwards  there    was  a  partnership  of 
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Crawford  <fe  Son,  which  was  composed  of  James  Crawford 
aud  his  son,  Robert  C.  Crawford,  and  the  notes  evidencing 
these  claims  were  signed  James  Crawford  &  Son,  and  James 
Crawford  assumed  all  the  liabilities  of  this  firm  when  it  was 
formed,  and  assumed  and  promised  to  pay  all  the  debts  when 
it  was  dissolved.  The  Bank  and  the  Insurance  Company  ex- 
cepted to  the  report,  but  the  exceptions  were  overruled  and 
a  final  decree  rendered,  in  which  their  claims  were  subordi- 
nated to  the  payment  of  the  individual  debts.  This  decree  is 
assigned  as  error. 

OvEiiALL  &  Bestor,  for  the  Bank  of  Mobile,  and  Hannis 
Taylor,  for  the  Citizens'  Mutual  Insurance  Co.,  insisted  that 
the  debts  due  by  James  Crawford  &  Son,  were  the  indi- 
vidual debts  of  James  Crawford,  and  should  be  paid  as  such. 

Gaylord  B.  Clark,  and  Frank  B.  Clark,  for  appellee. 
The  claims  of  the  Bank  of  Mobile,  and  the  Citizens'  Insur- 
ance Company,  were  presented  as  debts  of  the  firm  of  James 
Crawford  &  Son,  and  are  partnership  debts,  and  if  provided 
for  at  all  in  the  assignment  are  provided  for  as  such.  The  fact 
that  James  Crawford  assumed  the  debts  of  the  firm  of  Craw- 
ford &  Son  made  no  difference,  for  it  was  only  a  matter  be- 
tween the  two  partners,  and  this  is  a  contest  between 
creditors. 

BRICKELL,  C.  J. — Assignments  for  the  benefit  of  cred- 
itors are  subject  to  the  same  rules  of  construction  which  are 
applied  to  other  contracts  or  conveyances.  The  object  of  all 
construction  is  to  ascertain,  and,  so  far  as  it  is  possible,  to 
give  effect  to  the  intention  of  parties.  If  the  intention  is  not 
clearly  and  distinctly  expressed — if  the  words  of  the  instru- 
ment are  general,  or,  if  there  is  ambiguity  of  expression,  ad- 
mitting of  two  or  more  constructions,  that  construction  must 
be  adopted,  in  obedience  to  the  maxim,  ut  res  magis  valeat 
quarn  pereaf,  which  will  make  the  instrument  available  in  all 
its  parts,  and  for  all  its  purposes,  rather  than  a  construction 
which  wodld  defeat  it  in  any  respect. —  Tarrer  v.  Bappe^ 
7  Ala.  873  ;  Shackelford  v.  P.  &  M.  Bank,  22  Ala.  238.  The 
circumstances  surrounding  the  parties  when  the  assignment 
was  executed,  the  motives  leading  to  its  execution,  and  the 
objects  to  be  accomplished,  should  be  regarded  in  construing 
it ;  for,  if  there  is  a  want  of  clearness  in  its  terms,  leaving  the 
intention  in  uncertainty  or  doubt,  these  may  often  remove  it. 
Burrill  on  Assignments,  374. 

It  is  obvious,  that  when  the  assignment  was  executed, 
Crawford  was  in  failing  or  insolvent  circumstances,  and  that 
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his  purpose  was  the  appropriation  of  all  his  individual,  sepa- 
rate property  to  the  payment  of  his  debts  ;  all  property  of 
which  he  had  the  sole  and  exclusive  power  of  disposition,  as 
distinguishable  and  separable  from  the  property  and  assets 
of  the  several  partnerships  of  which  he  had  been,  or  was,  a 
member,  mentioned  in  the  assignment  as  then,  or  previously, 
existing.  There  is  no  reservation,  or  exclusion,  from  the 
operation  of  the  assignment  of  any  other  of  his  property,  dis- 
tinguishable and  separable  from  the  property  and  assets  of 
these  partnerships,  than  such  as  was  by  law  exempt  from 
the  payment  of  debts.  The  intent  to  assign  and  transfer  all 
such  property,  subject  to  the  specified  reservation,  whatever 
may  have  been  its  kind,  or  whatever  the  nature  of  the  title 
to  it,  is  clearly  expressed,  not  only  in  the  recital  of  the 
objects,  purposes,  motives,  and  considerations  leading  to  the 
execution,  but  in  the  granting  clause  of  the  assignment.  It 
is  also  apparent  that  the  assignment  is  framed  in  view  of  the 
statute,  (Code  of  1876,  §  ^126),  which  converts  every  general 
assignment  into  an  equal  security  for  the  benefit  of  all  cred- 
itors, annulling  all  preferences  which  may  be  expressed  in 
it.  The  assignment  gives  a  preference  to  the  separate,  indi- 
vidual creditors  of  the  assignor,  who  are  to  be  fully  paid  ; 
and  then,  if  there  be  any  surplus  of  assets,  it  is  to  be  applied 
equally  to  the  payment  of  the  creditors  of  the  partnership 
mentioned.  In  this  respect,  the  assignment  conforms  to  the 
principle  upon  which  a  court  of  equity  would  proceed  in 
marshalling  and  distributing  the  joint  and  separate  property 
of  partners,  to  joint  and  separate  creditors ;  applyifig  part- 
nership assets  first  to  pay  partnership  debts ;  giving  the 
individual  creditors  of  each  partner  an  equal  and  ratable 
proportion,  with  other  individual  creditors,  of  the  share  of 
such  partner  in  the  partnership  assets  remaining  after  pay- 
ing partnership  debts,  and  giving  him  preference  of  payment 
from  the  individual,  separate  property  of  the  partner.  In 
other  words,  first  paying  partnership  creditors  from  partner- 
ship assets,  and  individual  creditors  from  separate  assets. 
Story  on  Part.  §  363.  The  only  partnership  debts  for  which 
the  assignment  provides,  and  the  only  debts  subordinated  in 
payment,  are  the  debts  of  the  partnerships  which  are  men- 
tioned in  the  assignment.  The  words  of  the  assignment, 
descriptive  of  the  debts  secured,  or  intended  to  be  secured, 
are,  "each  and  all  of  his  own  individual  debts  and  liabilities, 
and,  in  addition  thereto,  the  debts  and  liabilities  of  the  said 
several  mercantile  firms." 

The  point  of  contention  now  involved  is,  whether  the  debts 
of  a  mercantile  firm,  of  which  the  assignor  was  a  partner,  not 
mentioned  in  the  assignment,  which  had  been  dissolved  sev- 
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eral  years  prior  thereto,  the  assignor  promising,  when  the 
dissolution  occurred,  that  he  would  pay  such  debts,  are  indi- 
vidual debts  and  liabilities  within  the  meaning  of  these  terms, 
as  employed  in  the  assignment,  entitled  to  share  in  the  pref- 
erence created  by  it.  If  these  debts  are  not  embraced  within 
this  description,  they  are  not  entitled  to  share  in  any  event 
in  the  distribution  of  the  property  assigned  ;  for  they  are 
not,  certainly,  within  the  other  description,  d^'bts  and  liabil- 
ities of  the  said  several  mercantile  firms  mentioned  in  the 
assignment.  To  this  extent,  the  intention  to  provide  for  the 
payment  of  all  the  debts  of  the  assignor,  clearly  disclosed,  in 
the  order  in  which  a  court  of  equity  would  devote  the  assets, 
would  be  defeated ;  and  it  may  well  be  questioned,  if  the 
preference  created  by  the  assignment  would  not  by  the 
statute  be  annulled,  so  far  as  such  debts  are  affected.  The 
separate  estate  of  a  partner  is  that  in  which  his  co-partners 
have  not  a  joint  interest  with  him — in  which  he  has  a  right 
and  interest  disconnected  from  the  partnership  ;  and  it  may 
consist  of  his  interests  in  other  partnerships. — Collyer  on 
Part.  §  880.  So  the  individual,  separate,  debts  of  a  partner 
may  be  the  debts  of  other  partnerships  than  such  as  are 
specifically  referred  to  in  a  particular  instrument.  These 
terms,  separate  estate,  and  separate  (or  individual)  debts,  may 
be,  and  are  often,  used  relatively.  Such  is  the  use  of  the 
terms  individual  and  partnership  debts,  in  this  assignment  ; 
the  latter  designating  all  the  debts  and  liabilities  of  the 
mercantile  firms  mentioned ;  and  the  former,  all  other  debts 
and  liabilities  of  the  assignor,  which  are  individual  debts,  in 
relation  to,  and  distinguished  from,  the  debts  of  these  firms. 
There  is  no  narrowness,  or  closeness  of  construction,  of  the 
description  of  debts  in  assignments  ;  it  is  enough  that,  upon  a 
fair,  just  interpretation  of  the  terms  of  description,  though 
not  within  the  precise  words,  they  are  broad  enough  to  com- 
prehend the  particular  debt.  Accommodation  paper,  which 
the  assignor  was  bound  to  the  parties  appearing  on  the  face 
of  it  to  be  solely  liable,  to  pay  primarily  has  been  regarded 
as  embraced  in  the  term  debts  by  him  due. — Bank  v.  McGal- 
mert,  4  Kawle,  307.  Acceptances  of  negotiable  paper  have 
been  regarded  as  falling  within  the  description  of  notes  made 
or  indorsed  for  his  accommodation. — DeCosta  v.  Guien, 
7  Serg.  &  Rawle,  462.  It  does  not  require  any  liberality  of 
construction  to  understand  the  words  individual  debts  and 
liabilities,  employed  in  the  assignment,  as  comprehending  the 
debts  of  James  Crawford  &  Son.  They  were,  as  between  the 
assignor  and  his  former  partner,  strictly  individual  debts 
which  he  was  bound  primarily  to  pay ;  and  in  the  event  of 
his  death,  and  the  insolvency  of  his  estate,  the  partner  as  to 
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such  debts  would  have  shared  equally  with  individual  cred- 
itors in  the  distribution  of  his  separate  estate. — Hogan  v.  Cal- 
vert, 21  Ala,  194  ;  Peacey  v.  Peacey,  27  Ala.  683.  We  are  of 
opinion  the  Chancellor  erred  in  not  allowing  the  appellants- 
to  share  equally  with  other  individual  creditors  in  the  dis- 
tribution of  the  funds  derived  from  the  assignment. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  to  this  opinion^ 


Dismukes  &  Patrick  v,  Tolson  & 
Barrett. 

Assumpsit  for    Goods   Sold  and  Delivered,   and  on  AccovnS 

Stated. 

1.  Shop  books  ;  when  original  entries  in  are  evidence. — Original  entries  made 
iu  the  usual  course  of  business  by  a  party  having  personal  knowledge  of  th© 
facts,  in  his  own  shop  books,  if  such  entries  are  made  contemporaneously  with 
the  facts  to  which  they  relate,  and  are  corroborfited  by  the  testimony  of  the 
party  if  living,  or  by  proof  of  his  handwriting  if  dead,  insane,  or  beyond 
the  jurisdiction  of  the  court,  are  generally  admissible  iu  his  favor. 

2.  Transactions  loUh  deceased  persons :  purpose  and  scope  of  the  statute  exclud- 
ing evidence  as  to  by  interested  loitnesses. — The  purpose  of  the  statute,  which  de- 
clares, "  that  neitherparty  shall  testify  against  the  other  as  to  any  transaction 
with  or  statement  by  any  deceased  person  whose  estate  is  interested  iu  the 
result  of  the  suit,"  (Code,  §  3058),  is  to  exclude  the  living  from  testifying 
against  the  dead,  who  can  not  be  heard  in  explanation  and  contradiction,  and 
it  applies  to  all  cases  involving  a  direct,  immediate  conflict  of  interest  be- 
tween the  witness,  and  the  estate  of  a  decedent,  where  the  efiFect  of  the  evi- 
dence is  to  diminish  the  rights  of  the  deceased,  or  of  those  claiming  under 
him. 

3.  Shop  books  ;  orvjinnl  entries  in,  not  evidertce  for  party  making  (hem  against 
estate  of  decedent.  —  When  the  vendor  of  goods  dies  and  his  personal  representa- 
tive brings  an  action  against  the  purchaser  for  the  price,  the  purchaser  can 
not  read  in  evidence  original  entries  made  in  his  own  shop  books,  in  the  usual 
course  of  trade,  showing  payment  to  the  vendor  ;  such  entries  are  made  con- 
temporaneously, are  mere  written  declarations  of  the  party;  are  parts  of  th& 
res  gestre,  and  are  propi^rly  excluded,  as  traus.ictioa  by,  or  with,  a  deceased  per- 
son whose  estate  is  interested  in  the  result  of  the  suit. 

Appeal  from  Etowah  Circuit  Court. 
Tried  before  Hon.  W.  L.  "Whitlock. 

This  was  an  action  brought  by  J.  Patrick  and  J.  F.  Dis- 
mukes, as  administrators  of  the  estate  of  W.  B.  Gilliland, 
against  J.  D,  Tolson  and  J.  D.  Barrett,  partners  trading  un- 
der the  name  and  style  of  Tolson  &  Barrett,  in  which  they 
claimed  $73.75  as  due  on  account  stated  between  defendants 
and  plaintiff's  intestate,  and  a  like  sum  for  corn  sold  and  de- 
void Lxvn. 
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livered  to  them  by  said  intestate.  On  the  trial  the  defendants 
admitted  the  receipt  of  the  corn,  and  the  value,  as  claimed 
by  the  plaintiffs,  and  that  Gilliland  died  on  December  23, 
1875.  The  defendants  introduced  J.  D.  Tolson,  by  whom 
they  offered  to  show  that  he  was  a  merchant,  and  a  member  of 
the  firm  of  Tolson  &  Barrett ;  that  he  kept  the  books  of  the 
firm  at  the  time  the  entries,  set  out  below,  were  made  in  the 
books  of  Tolson  &  Barrett ;  and  that  he  made  these  entries 
in  the  usual  course  of  business.  Plaintiffs  excepted,  sever- 
ally, and  separately,  to  each  portion  of  this  testimony,  but 
the  objections  were  overruled,  and  the  plaintiffs  excepted. 
The  defendants  then  offered  to  prove  by  said  Tolson  that 
certain  books  which  he  produced  in  court  were  the  books  of 
common  entry  of  Tolson  &  Barrett,  to  which  plaintiffs  ob- 
jected, but  the  court  overruled  the  objection,  and  allowed 
said  Tolson  to  testify  that  the  said  books  were  the  books  of 
common  entry  of  Tolson  &  Barrett.  The  defendants  then 
offered  to  read  in  evidence  an  entry  from  one  of  these  books, 
which  Tolson  testified  was  the  "  journal,"  as  follows  :  "Mon- 
day, March  9,  1874  :  To  cash  paid  to  Gilliland  for  corn,  $78." 
The  plaintiffs  objected  to  this  entry  as  evidence  in  the  case, 
but  the  court  overruled  the  objection,  and  defendant  excepted. 
The  defendants  then  offered  in  evidence  an  entry  from  an- 
other of  these  books,  which  said  Tolson  testified  was  the 
"  ledger,"  and  which  was  as  follows :  "  March  9,  1874  :  paid 
Gilliland  for  corn,  $78."  The  defendants  objected  to  this 
entry  as  evidence,  but  the  court  overruled  the  objection,  and 
defendants  excepted.  There  was  a  verdict  for  the  defendants. 
The  rulings  of  the  court  on  the  evidence  are  assigned  as 
error. 

Aiken  &  Martin,  for  appellants. — Entries  made  by  a  trades- 
man in  his  books  are  not  admissible  in  his  favor. — Moore  v. 
Anderson  &  Bro.  5  Port.  107  ;  3  AU.  642.  The  entries  were 
the  mere  written  declaration  of  Tolson  himself,  and  were  not 
admissible. — 3  Ala.  519  ;  9  Ala.  372.  In  Richardson  v.  Dor- 
mon,  the  court  said  that  the  books  of  a  physician  are  evi- 
dence of  the  items  of  his  account,  but  that  the  value  of  medi- 
cines must  be  left  to  the  jury.  If  Gilliland  himself  was  the 
plaintiff  in  this  action,  these  books  would  not  have  been  evi- 
dence against  him — Godhold  v.  Blair,  27  Ala.  592.  Tolson 
was  not  a  competent  witness  to  prove  that  the  money  was 
paid  for  the  corn,  and  cannot  prove  indirectly  that  which  he 
could  not  prove  directly.  The  statute  is  intended  to 
prevent  one  party  to  a  contract  from  testifying  about  it  when 
death  has  sealed  the  lips  of  the  other  party,  and  both  its 
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letter  and  its  spirit  was  violated  by  permitting  these  entries 
to  go  to  the  jury. 

Denson  &  DiSQUE,  for  appellees. — Tolson  was  a  competent 
witness  to  prove  that  he  made  the  entries  as  the  book-keeper 
of  Tolson  &  Barrett,  in  the  usual  course  of  business,  and 
that  they  were  the  books  of  common  entry.  Such  testimony 
involved  no  statement  by,  or  transaction  with,  GiUiland,  and 
is  not  excluded  by  force  of  the  statute. — 1  Whart.  on  Ev. 
516-679  ;  '6  Pick.  96 ;  15  Am.  Dec.  181  ;  Avery  v.  Avery,  4:9 
Ala.  193.  Gilliland  died  on  December  23, 1875.  The  entries 
were  made  March,  1874,  when  Tolson  was  certainly  a  com- 
petent witness. — Batre  v.  Simpson,  4  Ala.  305.  The  argu- 
ment, from  necessity,  should  prevail  in  this  case,  for  Tolson 
was  a  competent  witness  when  he  made  these  entries  in  the 
due  course  of  business,  and  as  Gilliland  is  dead,  and  appel- 
lees cannot  have  the  benefit  of  his  testimony,  a  failure  of 
justice  must  result  unless  these  entries  can  be  proven. 

SOMERVILLE,  J. — The  original  entries  made  by  a  party 
himself  in  his  own  shop-books,  are  generally  held  to  be  ad- 
missible in  evidence  in  his  own  behalf.  But  to  be  admissi- 
ble, they  must  have  been  made  in  the  ordinary  course  of 
business,  contemporaneously  with  the  facts  to  which  they  re- 
late, and  by  one  having  personal  knowledge  of  the  facts  ;  and 
must  further  be  corroborated  by  the  testimony  of  the  party, 
if  living,  or  by  proof  of  his  handwriting,  if  dead,  or  insane, 
or  out  of  the  Jurisdiction  of  the  court  trying  the  cause. 
Chafes  v.  United  States,  18  Wall.  516  ;  1  Greenl.  §§  118-120  ; 
Union  Bank  v.  Knapp,  3  Pick.  96  ;  15  Amer.  Dec.  181,  and 
note,  191 ;  Batre  v.  Simpson,  4  Ala.  304 ;  Avery's  Ex'rs  v, 
Avery,  49  Ala.  193  :  1  Whart.  Ev.  §  678-9. 

The  question  presented  for  decision  in  this  case  is,  whether, 
in  a  suit  brought  by  an  administrator  of  a  deceased  person 
against  a  defendant,  the  latter  is  competent,  under  section 
3058  of  the  present  Code  (1876),  to  prove  for  himself  certain 
entries  made  by  him,  which  had  reference  to  a  transaction 
with  the  deceased  during  his  life-time.  The  above  section 
removes  all  incompetency  based  upon  the  fact  of  the  witness 
being  a  party,  or  interested  in  the  issue,  in  other  than  crim- 
inal cases,  "except  that  neither  party  shall  be  allowed  to 
testify  against  the  other,  as  to  any  transaction  toith,  or  state- 
ment by,  any  deceased  person  whose  estate  is  interested  in  the 
result  of  such  suit,  or  when  such  deceased  person,  at  the 
time  of  such  statement  or  transaction,  acted  in  any  represent- 
tive  or  fiduciary  relation  whatever  to  the  party  against  whom' 
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such  testimony  is  souglit  to  be  introduced." — Code  of  1876, 
§  3058. 

The  reason  upon  which  this  statute  is  based  seems  to  be, 
that  there  should  be  no  admissibihty  unless  there  is  mutual- 
ity; that  when  the  lips  of  one  party  to  a  transaction  are 
sealed  by  death,  those  of  the  other  must  in  like  manner  be 
sealed  by  law. — 1  Whart.  Ev.  §  466;  Kumpe  v.  Coons,  63 
Ala.  448.  Its  purpose  and  policy  is  to  exclude  the  living 
from  testifying  against  the  dead,  because  the  latter  cannot  be 
heard  in  explanation  or  contradiction,  and  it  has  been  held 
to  apply  to  all  cases  involving  a  direct,  immediate  conflict  of 
interest  between  the  proposed  witness  and  the  estate  of  a 
decedent,  where  the  purpose  or  efi'ect  of  such  evidence  is  to 
diminish  the  rights  of  the  decedent,  or  of  those  claiming  in 
succession  under  him. — Insurance  Company  v.  Sledge,  62  Ala. 
566  ;  Key  v.  Jones,  Adrn'r,  52  Ala.  238 ;  Beadle  v.  Graham's 
Adm'r,  (present  term,  MSS.) 

Applying  these  principles,  we  do  not  think  that  the  de- 
fendant, Tolson,  was  a  competent  witness,  under  the  statute, 
to  prove  the  various  book  entries  to  which  he  was  permitted 
to  testify  in  the  court  below.  These  entries  were  a  mere 
written  declaration  of  the  fact  that  the  defendants  had  paid 
for  the  corn  which  they  purchased  from  the  deceased  in  his 
life-time.  They  were  contemporaneous  with  the  principal 
fact  of  payment,  and  are  regarded  in  the  eye  of  the  law  as 
verbal  acts,  being  part  and  parcel  of  the  res  gestce. — 1  Greenl. 
•Ev.  §  120.  They  clearly  constituted  a  part  of  the  transaction 
with  the  deceased,  and  come  within  the  statutory  prohibition. 
To  allow  a  defendant  to  prove  such  entries  by  his  own  oath, 
against  the  estate  of  a  decedent,  would  be  to  permit  him  to 
accomplish  indirectly  what  he  is  prohibited  from  doing 
directly  by  the  express  mandate  of  the  statute. 

Reversed  and  remanded. 


Ferg-usoii  et  al.  v.  Morris. 

Bill  in  Equity  to  Enjoin  Action  of  Ejectment. 

1.  Confederate  treasury  notes  ;  executor  cr  administrator  might  receive  in  pay- 
ment of  debts.  —Executors  or  administrators  and  other  trustees  who  were  clothed 
with  the  legal  title  to  the  claims  due  the  estates  which  they  represented,  might 
receive  Confederate  treasury  notes  in  payment  of  them,  and  in  the  absence  of 
fraud,  or  collusion,  the  debts  were  extinguished. 

2.  Same  ;  agent  or  attorney  could  not  receive.  — But  an  agent  or  attorney  has 
only  a  special  authority,  and  is  in  no  sense  the  owner  of  the  debt,  and  cannot 
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reoeive  in  payment  of  it  anything  but  money,  or  currency  which  passed  at  par, 
and  was  considered  and  treated  as  money;  and  the  fact  that  nothing  but  de- 
preciated currency  was  in  circuhition,  cannot  enlarge  his  authority  in  this  res- 
pect. 

3.  Foreign  admiinsirators ;  cannot  receive  pnymenlqf  delAs  until  letters  recorded 
in  Akd>aina.  -  Foreign  administrators,  until  they  have  caused  their  letters  duly 
authenticated,  to  be  recorded  where  they  seek  to  reduce  to  possession  a  chose 
in  action,  have  no  authority  to  receive  payment  of  it,  au.l  payment  to  them 
before  their  letters  are  recorded  is  no  protection  against  the  claims  of  credit- 
ors or  of  a  domestic  administrator. 

4.  Principal ;  cannot  authorize  agent  to  do  that  which  he  cannot  do  himself. — A 
principal  cannot  confer  on  an  agent  authority  to  do  that,  in  his  behalf,  which 
he  himself  could  not  do  if  he  were  personally  present  and  acting  for  himself. 

5.  Vendee  paying  debts  of  vendor's  estate  in  depreciated  currency  entitled  to  credit. 
When,  on  a  bill  tiled  to  enjoin  an  action  of  ejectment  by  the  heirs  of  a  ven- 
dor against  a  sub-vendee  who  holds  under  an  executory  contract,  it  appears^ 
that  such  vendee  had  used  depreciated  currency  collected  by  him  as  agent  of 
the  administrators  ot  the  vendor's  estate,  in  paying  the  debts  of  such  estates,  he 
will  be  creJited  with  such  payments,  and  has  an  equity  to  redeem  on  payment 
of  the  purchase  money. 

Appeal  from  Talladega  Chancery  Court. 

Heard  before  Hon.  N.  S.  Geaham. 

On  the  4th  day  of  March,  1871,  W.  A.  Morris  filed  this 
bill  against  Sarah  B.  Ferguson  and  others,  to  enjoin  an  ac- 
tion of  ejectment  instituted  by  them,  as  the  heirs  at  law  of 
Jos.  W.  Ferguson,  deceased,  for  the  recovery  of  certain  lands 
described  in  the  bill.  About  the  first  of  October,  I860,  Jos. 
W.  Ferguson,  the  father  of  appellants,  sold  six  imodred  acres 
of  land  in  Talladega  county  to  Ben.  F.  Sawyer  for  $5,100. 
A  note  made  by  B.  F.  and  Elbert  H.  Sawyer,  due  October 
1,  1861,  with  interest  from  date,  was  taken  for  one-half  the 
purchase-money,  and  the  other  half  was  paid  in  cash.  About 
the  20th  of  February,  1861,  Jos.  W.  Ferguson  and  wife  exe- 
cuted a  deed,  conveying  said  land  to  B.  F.  Sawyer,  and 
placed  it  in  the  hands  of  W.  D.  Caldwell,  with  instructions  to 
deliver  it  to  Sawyer,  on  payment  of  the  purcliase-money  note 
which  was  placed  in  his  hands  at  the  time  for  collection. 
He  also  delivered  to  Caldwell  at  the  same  time  another  note, 
on  Sawyer  for  $114,  and  other  notes  on  various  persons  in- 
structing him  to  collect  them,  and  to  pay  out  of  such  collec- 
tions as  he  might  make,  certain  debts  to  Dr.  Gorman  and 
others,  and  to  pay  over  to  him  any  balance  left  after  such 
payment.  Ferguson  removed  to  Texas,  where  he  died  in  No- 
vember, 1861.  In  December,  1861,  Jas.  and  Isaac  Ferguson 
were  appointed  administrators  of  the  estate  of  Jos.  W.  Fer- 
guson, by  a  court  in  Texas.  On  the  4th  of  February,  the  ad- 
ministrators wrote  to  Caldwell,  authorizing  him  to  collect  and 
close  up,  and  receive  all  moneys  due  the  estate  of  Jos.  W. 
Ferguson.  On  May  19,  1862,  Caldwell  being  about  to  enter 
the  army,  placed  all  the  notes  which  he  had  received  from 

Ferguson,  and    also  the  deed  to  Sawyer,  in   the   hands  of 
Vol.  lxvu. 
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appellee,  Morris,  giving  him  the  same  instructions  in  regard 
to  collecting  them,  and  the  disposition  of  the  money,  as  he 
had  received  from  Ferguson,  and  afterwards  from  the  admin- 
istrators of  his  estate.  In  June,  1862,  Sawyer  sold  to  Mor- 
ris four  hundred  and  fifty  acres  of  the  land  which  he  had  pur- 
chased from  Ferguson  for  $5,100,  and  Morris  gave  his  note 
for  that  amount  to  Sawyer.  This  note  was  payable  January 
1,  1863.  Sawyer  also  gave  Morris  a  bond  for  title  upon  pay- 
ment of  the  purchase-money.  On  January  3,  1863,  John 
Sawyer,  as  agent  of  B.  F.  Sawyer,  called  on  Morris,  laid  on  the 
table  a  deed  made  by  Benjamin  F.  Sawyer  and  wife  to 
Wm.  A.  Morris,  and  the  note  made  by  Morris  to  Benjamin 
F.  Sawyer  for  $5,100  for  the  land,  and  said  that  he  had  come 
to  collect  tht)  note,  deliver  the  deed,  take  up  Benjamin  F. 
Sawyer's  bond,  and  deliver  the  possession  of  the  laud  to  Mor- 
ris. Thereupon  Morris  laid  on  the  table  a  package  contain- 
ing $5,100  in  Confederate  money  and  B.  F.  Sawyers  bond, 
and  said,  "  there  is  your  money,  count  it."  John  Sawyer 
picked  up  the  package  of  money,  and  ran  his  hand  over  the 
end  of  it  once  or  twice,  and  then  looked  into  Morris's  face, 
and  said — Morris,  have  you  got  Ben  Sawyer's  note  to  Wm. 
Ferguson  in  your  possession  ?  To  which  Morris  Veplied  that 
these  notes  were  in  his  desk.  John  Sawyer  then  said  to  Mor- 
ris that  Ben  Sawyer  had  instructed  him  to  get  up  those  notes 
if  Morris  had  them  ;  and  further  said  to  Morris,  "  what  is  the 
use  of  my  counting  the  money,  and  then  having  to  count  it 
right  back  to  you?"  Then  Morris  produced  the  two  notes  of 
B.  F.  Sawyer  to  J.  W.  Ferguson,  one  for  $2,500  and  one  for 
$114  or  $115.  Morris  counted  the  interest  on  the  large  note. 
Sawyer  counted  the  interest  on  the  small  note.  The  amount 
of  the  two  notes  were  added  together  and  deducted  from  the 
$5,100,  and  the  balance  due  on  this  note  was  then  counted 
out  of  the  package  of  Confederate  money  by  John  Sawyer. 
The  two  notes  on  B.  F.  Sawyer  in  favor  of  J.  W.  Ferguson, 
were  handed  to  John  Sawyer  by  Morris,  with  B.  F.  Sawyer's 
bond  for  title,  and  John  Sawyer  delivered  to  Morris  the  note 
in  favor  of  B.  F.  Sawyer  on  Morris  for  $5,100,  B.  F.  Sawyer's 
deed  to  Morris,  and  delivered  to  Morris  the  possession  of  the 
land.  Morris  collected  some  other  Confederate  money  for 
Ferguson  and  for  the  administrators,  on  the  other  notes  in 
his  hands,  and  out  of  it  paid  the  debts  which  he  had  been 
instructed  to  pay  by  Caldwell.  The  money  for  the  notes  of 
Sawyer,  for  the  land,  was  never  paid  over  to  the  estate  of  J, 
W.  Ferguson. 

On  July  29,  1870,  Sarah  B.  Ferguson,  and  others,  brought 
an  action  of  ejectment  in  the  Circuit  Court  of  Talladega 
county,  against  W.  A.  Morris,  to  recover  the  four  hundred 
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and  fifty  acres  of  land  sold  by  Sawyer  to  said  Morris.  This 
suit  was  pending  when  the  bill  was  filed.  A  temporary  in- 
junction was  granted  on  the  filing  of  the  bill. 

The  respondents  moved  to  dismiss  the  bill  for  want  of 
equity.  The  Chancellor  refused  this  motion,  and  on  the 
hearing  rendered  a  decree  perpetually  enjoining  the  respond- 
ents from  prosecuting  the  action  of  ejectment  against  W.  A. 
Morris.  This  decree,  and  the  refusal  to  dismiss  the  bill  for 
want  of  equity,  are  assigned  as  error. 

John  T.  Heflin,  for  appellants. — Caldwell's  power  to  col- 
lect the  purchase-money  note  made  by  Sawyer  ceased  on  the 
death  of  Ferguson,  the  principal,  and  he  could  not  delegate 
it  to  Morris. — Cunningham  v.  Johnson,  1  Ala.  240  ;  Reynolds 
V.  Scarbrougli^  12  Ala.  252.  The  claim  of  the  appellee  to  the 
land  in  controversy  has  no  foundation  in  justice.  He  under- 
took the  collection  of  a  note  which  was  a  lien  on  the  land,  of 
which  he  had  notice,  and  soon  afterwards  purchased  the 
land,  agreeing  to  pay  the  note,  which  was  a  lien  on  the  land. 
On  January  3,  1863,  he  says  that  he  paid  for  the  land  in  Con- 
federate mopey,  on  the  note  that  bound  the  land.  The  ap- 
pellants insist  that  the  note  was  converted  by  being  used  to 
pay  for  the  land.  The  appellee  assumed  incompatible  duties 
in  blending  his  individual  interest  with  the  trusts  attaching 
to  the  position  in  which  he  was  acting,  which  disqualified 
him  to  bind  the  cesfuis  que  trust.  He  had  no  authority  to 
collect  a  depreciated  currency. — Story's  Agencv,  §  181  and 
notes,  §  215 ;  Ball  et  al  v.  West,  Oliver  ck  Co.  12  Ala.  330  ; 
Chapman,  Lyon  &  Noyes  v.  Cowles,  41  Ala.  103  ;  Aicardi  v. 
Bobbins,  41  Ala.  541  ;  Cooney  v.  Wade,  4  Hump.  444  ;  Kenny 
V.  Hazleton,  Haddock  &  Co.  6  Hemp.  62.  The  collection  of 
solvent  claims  in  Alabama  by  an  agent  in  currency  greatly 
depreciated  and  daily  depreciating,  when  the  persons  to 
whom  the  money  belonged  were  in  Texas,  and  the  blockade 
of  the  Mississippi  rendered  the  transmission  of  the  funds  to 
the  beneficiaries  thereof  impossible,  was  "reckless  and  im- 
provident," and  renders  the  agent  liable  for  the  loss  of  the 
funds. —  Gihbs  v.  Gihbs,  Phillips  N.  C.  Rep.  471-2  ;  Emerson 
V.  Mullett,  Phillips  N.  C.  Equity  R.  231.  The  purchase-money 
due  to  the  estate  of  the  appellants'  father,  being  lost  by  the 
negligence  and  fraud  of  the  appellee,  when  he  claims  the 
land,  they  may  defeat  his  suit  on  the  ground  that  his  acts, 
wrongful  in  themselves,  have  caused  the  loss  of  the  purchase- 
money.  Vide,  Long  v.  Waring,  25  Ala.  625,  which  is  a  case 
directly  in  point. 

Parsons  &  Parsons,  for  the  appellee. — The  administrators 
Vol,,  Lxvn. 
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had  the  right  to  collect  the  debts  of  the  estate  in  Confederate 
money,  and  such  collections  are  binding  on  the  estate.  The 
administrators  had  the  same  power  over  the  choses  in  action 
of  the  intestate,  as  if  they  had  been  appointed  in  this  State. 
Broughton  v.  Bradley,  34  Ala,  694,  And  they  had  the  right 
to  sue  as  administrators  without  taking  any  preliminary  step. 
Manly  v.  Turni'pseed,  37  Ala.  529 ;  BeWs  AdraW  v.  Nichols,  33 
Ala,  679.  After  the  payment  of  J.  W.  Ferguson's  debts,  his 
personal  property  would  be  distributed  by  the  Texas  court. 
Harrison  v.  Mahorner,  14  Ala.  829.  Sawyer's  note  was  per- 
sonal property,  and  in  legal  contemplation  attended  the  per- 
son of  J.  W.  Ferguson,  and  hence  was  in  Texas. — 10  Pick. 
100,  A  man  may  do  voluntarily  that  which  the  law  will  com- 
pel him  to  do. — 49  Ala,  137.  The  title  of  the  administrators 
to  the  personal  property  was  exclusive. — 9  Ala.  408 ;  16  Ala. 
494  ;  18  Ala.  9.  They  could  compel  payment  of  the  note  due 
by  Sawyer  for  the  purchase-money  of  the  land,  and  Fergu- 
son's debtors  had  the  right  to  pay  him  while  he  was  living, 
or  his  representatives,  or  their  agent,  after  his  death.  The 
administrators  had  full  power  over  the  choses  in  action  of 
the  decedent — could  compromise  or  settle  them. —  Waring  v. 
Leivis,  53  Ala.  615.  J.  W.  Ferguson,  who  removed  to  Texas 
during  the  war,  when  Confederate  currency  was  the  only 
money  in  circulation,  had  instructed  Caldwell  to  collect  all  the 
notes  left  with  him,  and  among  them  was  a  note  for  the  pur- 
chase-money of  the  land  in  controversy.  The  administrators 
renewed  Caldwell's  agency,  and  gave  him  the  same  instruc- 
tions, and  when  Caldwell  turned  the  notes  over  to  Morris,  he 
gave  him  the  same  instructions.  When  Morris  received  the 
Confederate  money  in  payment  of  Sawyer's  notes,  he  did  no 
more  than  the  administrators  would  have  done  jf  they  had 
been  present,  and  they  had  undoubted  right  to  collect  Con- 
federate money.  Indeed,  they  could  collect  the  notes  in 
nothing  else,  and  of  this  fact  the  court  takes  judicial  knowl- 
edge,—23  Ala.  33  ;  40  Ala.  391. 

BEICKELL,  C.  J. — The  legal  estate  in  the  premises  in 
controversy  resided  in  Joseph  W.  Ferguson,  the  ancestor  of 
appellants,  at  the  time  of  his  death.  It  was  not  divested  by 
the  sale  to  Sawyer,  or  the  bond  he  executed  with  condition 
to  make  titles  on  the  payment  of  the  purchase-money.  The 
sale,  coupled  with  the  bond,  created  but  an  equity,  imper- 
fect until  the  purchase-money  was  finally  paid.  The  appel- 
lee, who  by  his  purchase  and  the  conveyance  to  him,  has 
succeeded  to  Sawyer's  rights  under  his  contract  of  purchase, 
and  to  his  interest  in  the  lands,  is  also  subjected  to  his  duties 
and  liabilities.     As  Sawyer  could  not  have  claimed  that  the 
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legal  estate  residing  in  the  ancestor,  and  eo  instanti  his  death, 
descending  to  the  appellants,  should  be  divested,  until  there 
was  full  payment  of  the  purchase-money,  accoiding  to  the 
terms  of  his  contract  of  purchase,  the  appellee  can  have  no 
other  or  higher  claim.  The  question  decisive  of  the  case,  in 
any  of  its  aspects,  is  whether  there  has  been  payment  of  the 
purchase-money,  either  by  Sawyer,  or  by  the  appellee  ;  and 
that  question  can  not  be  answered  otherwise  than  in  the 
negative. 

If  we  assume  that  the  appellee  stood  iu  the  relation  of 
ageut  of  the  administrators  of  the  ancestor,  appointed  and 
residing  at  his  domicil  in  Texas,  and  that  they  could  have 
clothed  him  with  authority  to  collect  Sawyer's  note  for  the 
purchase-money  of  the  lands,  he  would  not  have  been  author- 
ized to  receive  in  payment  any  thing  else  than  money,  and, 
certainly,  not  his  own  debt.  The  law  would  have  confined 
and  limited  him  to  a  collection  of  the  purchase-money,  in 
that  which  was  a  legal  tender  for  the  payment  of  debts,  or 
that  currency  which,  passing  at  par,  was  considered  and 
treated  as  money. —  Ward  v.  Smith,  7  Wall.  447  ;  Chapman  v. 
Cowles,  41  Ala.  103  ;  Wtst  v.  Ball,  12  Ala.  340.  Whatever 
may  have  been  the  usage,  or  custom,  or  necessities  of  bus- 
iness, at  the  place  of  residence  of  Sawyer  and  the  appellee, 
though  there  may  have  been  no  other  than  a  depreciated 
currency  in  circulation,  fluctuating  in  value  with  the  fortunes 
of  war,  thereby  the  authority  of  the  appellee  was  not  en- 
larged. It  was  not  capable  of  modification,  or  chaage,  or 
adaptation,  to  meet  such  events,  whether  the  probability  is 
that  they  were  foreseen  or  unforeseen  by  the  principals.  If 
they  required  new  or  other  authority  than  that  which  the 
principals  had  conferred,  it  was  for  them  alone  to  determine, 
whether  authority  adapted  to  them  should  be  given,  or 
whether  they  would  repose  on  the  authority  which  had  been 
given,  awaiting  results  and  future  events. —  West  v.  Ball, 
supra  ;  AUey  v.  liogers,  19  Gratt.  366 ;  Evart  v.  Sanders,  25 
Gratt.  2^3.  It  is  alike  unreasonable  and  unjust  to  suppose 
that  the  principals,  residing  in  Texas,  to  whom  prompt  and 
safe  transmission  of  funds  under  the  circumstances  existing, 
when  it  is  claimed  the  purchase-money  due  from  Sawyer  was 
paid,  could  have  contemplated  or  intended  to  authorize  its 
payment  in  a  currency  of  such  uncertain  and  evanescent 
value,  as  were  Confederate  treasury-notes.  Their  value  was 
reallv  dependent  upon  the  immediate  uses  to  which  they 
could  be  applied.  And  it  may,  or  may  not,  be  true  that  if 
payment  of  them  could  have  been  made  to  the  principals, 
when  it  is  claimed  they  were  received  by  the  appellee,  that 
they  would  have  been  accepted,  and  could  have  been  advan- 

VOL.  LXVIl. 


1880.]  OF  ALABAMA.  395 

[Ferguson  et  al.  v.   Morris.] 

tageonsly  employed  for  the  benefit  of  the  estate  of  their 
intestate.  They  had  not  the  opportunity  of  accepting  and 
using  them,  and  it  is  useless  to  speculate  upon  what  they 
would  have  done,  if  it  had  been  afforded. 

We  are  not  departing  from,  nor  do  we  intend  any  modifi- 
cation of,  our  repeated  decisions,  that  if  debts  were  paid  to 
an  executor,  administrator,  or  other  trustee,  clothed  with  the 
legal  title  to  them,  in  Confederate  treasury-notes,  in  the  ab- 
sence of  fraud  or  collusion,  the  debt  is  extinguished.  The 
distinction  and  difference,  clear  and  marked,  between  that 
class  of  cases  and  the  present,  was  pointed  out  in  Waring  v. 
Leivis,  53  Ala.  632.  An  attorney,  or  agent  for  collection,  is 
in  no  sense  an  owner  of  the  debt — he  has  but  a  special 
authority,  and  all  who  deal  with  him  must,  at  their  own 
peril,  inquire  into  and  ascertain  its  nature  and  extent.  There 
can  be  no  presumption  that  it  extends  beyond  the  reduction 
of  the  debt  into  money,  or  that  which,  because  it  circulates 
at  par  as  money,  has  by  general  consent  in  the  transaction  of 
business,  the  qualities  and  uses  of  money.  An  executor,  ad- 
ministrator, or  other  trustee,  clothed  with  a  legal  title  to 
choses  in  action,  of  which  the  power  of  disposition  is  an  inci- 
dent, is  not  in  any  sense  an  agent,  nor  as  an  agent  is  he  con- 
fiued  and  limited  in  authority  and  duty.  It  is  his  duty  to 
collect  the  choses  in  action  ;  to  reduce  them  into  possession  ; 
and  he  may  do  whatever  his  judgment  may  dictate,  subject 
only  to  his  liability  to  his  cestui  que  trusts  for  his  good  faith 
and  diligence. 

But  it  was  not  competent  for  the  administrators  appointed 
in  Texas,  deriving  authority  only  from  letters  of  administra- 
tion there  granted,  by  the  mere  force  of  such  letters,  to  col- 
lect or  receive  the  purchase-money  of  the  lands  due  from 
Sawyer.  Until  they  had  caused  the  record  of  their  letters, 
duly  authenticated,  to  be  recorded  in  the  probate  court  of 
the  count}'  in  which  they  sought  to  reduce  to  possession  the 
choses  in  action  of  the  intestate,  and  given  bond  as  required 
by  the  statute,  they  were  without  authority  to  receive  pay- 
ment of  such  choses  in  action  ;  and  a  payment  to  them  would 
have  been  unavailing  against  the  claim  of  a  domestic  admin- 
istrator, or  of  creditors,  or  next  of  kin. — Code  of  1876,  §§  2637- 
40  ;  Hatchett  v.  Berney,  3fSS.  A  principal  can  not  confer 
authority  on  an  agent  to  do  that  in  his  behalf  which  he  has 
not  the  ability  to  do  for  himself,  if  personally  present  and 
acting.  Beside,  it  is  clear,  that  the  appellee  was  not  the 
agent  of  the  foreign  administrators — from  them  he  derived 
no  authority,  nor  had  they  any  voice  in  his  selection.  What- 
ever of  authority  he  exercised,  was  derived  from  the  delega- 
tion of  Caldwell,  who  had  himself  a  bare  power  or  authority, 
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incapable  of  delegation  without  the  consent  of  his  principals. 
Story  on  Agency,  §  13  ;  Johnson  v.  Cunningham,  1  Ala.  249  ; 
Couthway  v.  Bergham,  25  Ala.  393 ;  Hitchcock  v.  Mc  Gehee, 
7  Port.  556.  Without  dwelling  now  upon  other  facts  in  the 
case,  which  seem  to  indicate  that  Sawyer's  debt  was  paid 
only  by  an  extinguishment  pro  tanto  of  the  debt  due  to  him 
from  the  appellee,  and  which  it  would  not  be'  insisted  could 
operate  as  a  payment,  entitling  the  appellee  to  a  divestiture 
of  the  legal  estate  residing  in  the  appellants,  for  the  reasons 
stated,  we  must  pronounce  that  debt  unpaid,  and  that  the 
appellee's  claim  to  relief  can  not  be  supported- 

fcJo  far  as  the  appellee  paid  debts  of  the  intestate,  if  he  had 
not  other  funds  which  were,  or  ought  to  have  been,  appropri- 
ated to  that  purpose,  he  is  entitled  to  a  credit  for  them  in 
the  computation  of  the  debt  of  Sawyer,  and  has  an  equity  to 
redeem  on  paying  that  debt.  By  the  amendment  of  the  bill, 
the  equit}'  may  be  asserted,  and  we  remand  the  cause,  that 
he  may,  if  he  so  elects,  have  the  opportunity  of  amendment 

Eeversed  and  remanded. 


Lehman  et  al,  v.  Meyer  et  al. 

Bill  in  Equity  hy  Simple  Contract  Creditors  to  reach  Property 
Fraudulently  Conveyed  by  Debtors. 

1.  Error  not  noticed  unless  assigned. — Error  apparent  on  the  record,  but  not 
assigned,  is  not  noticed  unless  it  be  a  want  of  jurisdiction  over  the  subject- 
matter  in  the  primary  court,  which  compels  a  reversal,"  and  except  under  special 
circuiustauces,  without  remanding  the  case. 

2.  Same;  ichen presu7ned  to  be  waived.— All  evTors,  except  a  want  of  juris- 
diction, may  be,  and  are  presumed  to  be,  waived,  if  they  are  not  assigned,  and 
in  civil  cases,  the  court  may,  in  its  discretion,  refuse  to  notice  errors  assigned, 
but  not  insisted  on  in  argument. 

3.  Creditors  at  large;  had  no  relief  in  equity  against  debtors'  fraudulent  trans- 
fers.— Before  the  passage  of  the  statute  (Code,  ^  3886)  equity  would  not  inter- 
fere to  relieve  creditors  at  large  against  fraudulent  transfers  made  by  debtors, 
until  they  had  reduced  their  claims  to  judgment. 

4.  Judgment  creditors ;  when  relief'  granted  to  in  equity  against  debtors'  fraudu- 
lent conveyance. — Equity  would  assist  judgment  creditors  in  obtaining  satis- 
faction in  two  classes  of  cases :  1.  When  the  debtor  fraudulently  conveyed 
property  on  which  the  judgment  was  a  lieu.  2.  To  reach  property  not  sub- 
ject to  execution  at  law;  but  in  the  second  class  the  creditor  must,  before  re- 
sorting to  equity,  have  exhausted  his  legal  remedies,  while  in  the  first  class, 
he  need  not  have  done  so. 

5.  Decedent;  equity  grants  relief  to  creditors  against  fraudulent  transfers  made 
during  ///e.  — Equity  would  also  interfere  for  the  relief  of  creditors  who  had  not 
reduced  their  claims  to  judgment,  or  exhausted  legal  remedies,  where  a  debtor 
had  made  fraudulent  transfers  of  his  property  in  his  life  time,  and  the  remain- 
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ing  assets  were  insnfScient  for  the  payment  of  his  debts.  But  this  jurisdiction 
depends  on  the  power  of  the  court  to  marshal  the  assets  of  deceased  persons, 
and  was  independent  of  the  juriBdiction  to  which  the  creditors  of  a  living  man 
could  resort. 

6.  Simple  contract  creditors;  statute  extending  relief  to,  against  fraudulent 
transfers  hy  debtor  construed.— The  statute  (Code,  §  3886)  allowing  creditors 
without  alien  to  go  into  equity  to  reach  property  fraudulently  trausferre(J  by 
debtors,  is  remedial,  and  must  be  construed  in  the  light  of  the  pre-existing 
law,  and  given  effect  according  to  the  legislative  intention;  thus  reading  and 
construing  it,  simple  contract  creditors  have  the  sanie  right  under  it,  as  judg- 
ment creditors  would  have  had  before  its  enactment,  to  invoke  the  aid  of 
equity  to  reach  property  fraudulently  transferred. 

7.  Projyerty  fraudulently  conveyed  may  be  pursued  in  equity  by  creditors,  al- 
though the  creditor  has  other  property. — Although  it  may  appear  on  a  bill  filed  by 
simple  contract  creditors  to  reach  property  fraudulently  conveyed  by  the 
debtor,  that  the  latter  Las  other  property  sufficient  to  pay  the  debt,  yet  the 
creditor  may  pursue  such  property,  and  the  fraudulent  grantees  can  not  com- 
pel a  marshaling  of  the  assets,  so  as  to  relieve  the  property  not  conveyed  be- 
fore obarging  the  property  claimed  by  them. 

8.  Double  aspect ;  bills  may  be  framed  with. — Bills  in  equity  may  be  framed 
in  a  double  aspect  when  eacli  alternative  would  be  the  foundation  for  the  same 
relief  ;  but  two  inconsistent,  repugnant  claims  to  relief,  founded  on  different 
states  of  fact,  and  each,  if  true,  entitling  the  complainant  to  relief  of  a  wholly 
different  character,  cannot  be  asserted  in  the  same  bill. 

9.  Bill  seeking  to  set  aside  mortgage  asfrandnlent,  or  to  ha  ve  it  declared  a  general 
assignment,  demurrable. — A  bill  praying  that  if  a  mortgage  of  property  by  the 
debtor  be  not  found  fraudulent,  it  may  be  held  to  operate  as  a  general  assign- 
ment, enuring  to  the  benefit  of  all  the  creditors  of  the  grantor  equally,  is  de- 
marrable. 

10.  Case  orerrided. — The  case  of  Crawford  v.  Kirksey,  50  Ala.  590,  which 
asserts  the  converse  of  the  proposition  stated  above,  is  rrverruled. 

11.  Creditor's  bill ;  when  not  demurrable,  though  praying  that  mortgage  may  be 
held  fraudulent,  or  heldto  operate  as  a  general  assignment.— K  creditor's  h\\\  seek- 
ing to  declare  a  conveyance  fraudulent  and  void,  which  prays  that  if  it  should 
be  found  fraudulent,  it  may  be  held  to  operate  as  a  general  assignment,  with- 
out stating  any  facts  which  would  authorize  this  relief,  is  not  demurrable. 

12.  Distinct  matters  ;  must  not  be  conjoined  in  6iWs.— That  a  bill  should  not 
join  distinct  or  independent  matters,  or  defendants,  against  whom  the  com- 
plainant may  have  distinct  and  independent  demands,  is  a  general  rule;  but 
when  a  demurrer  should  be  sustained  on  either  of  these  grounds,  is  matter  of 
doubt,  and  it  is  impossible,  from  our  decisions,  to  state  a  rule  w^hich  will  apply 
to  the  varying  exigencies  of  particular  cases— this  must  be  determined  alone 
by  reference  to  the  averments  and  prayer  of  the  bill. 

13.  Creditor's  bills ;  defendants  to,  may  be  persons  who  hold  property  under  sev- 
eral distinct  conveyances. — In  creditors'  bills,  persons  holding  portions  of  the 
debtor's  property,  under  separate  and  distinct  conveyances,  may  be  joined  as 
defendants.  The  object  of  the  bill  is  single,  the  satisfaction  of  the  debt  out 
of  the  debtor's  property;  and  when  such  a  bill  charges  specifically  that  the  de- 
fendants entered  into  a  combination  to  defraud  complainants,  and  that  several 
transactions,  against  which  relief  is  sought,  were  but  parts  of  the  same  plan 
and  scheme,  in  which  all  the  defendants  joined,  and  under  which  the  debtor 
conveyed  his  property  by  separate  mortgages  to  different  persons,  it  is  not 
subject  to  demurrer. 

14.  Chancellor's  decree  prima  facie  correct;  error  must  be  shown. — When,  in  a 
creditor's  bill,  the  evidence  is  conflicting  as  to  fraud  in  the  conveyances 
which  are  sought  to  be  set  aside  on  that  ground,  the  decree  of  the  Chancellor 
declaring  such  conveyances  fraudulent,  is  presumed  to  be  correct,  until  the 
party  assailing  it  repels  this  presumption;  and  it  will  not  be  disturbed  when, 
as  in  this  case,  this  court  is  not  satisfied  that  his  decree  was  erroneous. 

Appeal  from  Dallas  Chancery  Court. 
Heard  before  Hon.  Charles  Turner. 
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This  was  a  bill  in  equity,  filed  December  14,  1878,  by  M. 
Meyer  and  S.  Sterne,  partners,  under  the  firm  name  of  M. 
Meyer  &  Co.,  and  several  others,  against  Solomon  Lehman 
and  S.  Kahn,  partners,  trading  under  the  name  of  Lehman 
&  Kahn,  and  Edward  Kahn  and  Alexander  Katzenberg,  trad- 
ing under  the  name  of  Ed.  Kahn  &  Co.,  and  Hardy  Hirsch- 
ler.  It  is  alleged  in  tbe  bill  that  said  Alexander  Kahn,  and 
said  Katzenberg  became  indebted  to  the  complainants  in  the 
summer  and  fall  of  1877,  in  certain  specified  sums  for  goods 
sold  and  delivered  to  them  ;  that  on  Nov.  30,  1878,  Ed.  Kahn 
&  Co.,  made  a  promissory  note  for  $3,466.77,  payable  to  S. 
Lehman  Nov.  1,  1879,  and  executed  on  the  same  day  a  mort- 
gage on  all  their  stock  of  goods  in  the  store  where  they 
carried  on  business  in  Camden,  Wilcox  county,  stipulating 
therein,  that  they  should  be  allowed  to  go  on  as  merchants 
and  sell  the  goods  in  the  usual  mercantile  way  ;  that  on  the 
same  day  Ed,  Kahn  made  a  promissory  note  for  $1,760,  pay- 
able to  Nathan  Kahn,  Nov.  1.  1879,  and  executed  a  mortgage 
on  the  same  stock  of  goods  to  secure  it,  which  mortgage 
also  contained  the  same  stipulations  as  to  selling  as  the  other 
one  ;  that  both  mortgages  were  delivered  for  registration  to 
the  judge  of  probate  of  Wilcox  county  ;  that  these  mortgages 
were  prepared  in  carrying  out  a  fraudulent  conspiracy  formed 
by  said  Lehman,  N.  Kahn,  E.  Kahn,  and  said  Katzenberg, 
to  hinder,  delay  and  defraud  complainants,  and  the  other 
creditors  of  Ed.  Kahn  &  Co. ;  that  said  Lehman  and  N. 
Kahn,  about  Nov.  1,  1876,  sent  one  Hoffman  to  Oxford,  Ala., 
with  a  stock  of  goods,  and  began,  through  him,  a  mercantile 
business  there,  but  about  July  7,  1877,  sold  said  goods  to 
Hoffman  and  Hardy  Hirschler  for  $1,300,  of  which  six  hun- 
dred dollars  was  paid  in  cash  ;  that  Hoffman  &  Hirschler 
continued  to  buy  goods  from  Lehman  &  Kahn,  and  bought 
from  no  one  else  ;  that  said  firm  of  Hoffman  &  Hirschler  did 
not,  at  any  time,  up  to  April  1,  1878,  owe  Lehman  &  Kahn 
less  than  about  $3,000  ;  that  in  August,  1877,  Lehman  & 
Kahn  instructed  Hirschler  &  Hoffman  to  remit  them  no  more 
money  until  further  instructions,  and  about  two  weeks  after- 
wards instructed  them  to  remit  all  the  money  they  had  on 
hand  to  Mrs.  Hirschler,  the  mother  of  Hardy  Hirschler,  in 
the  care  of  Lehman  &  Kahn.  Hoffman  &  Hirschler  sent  about 
$800  to  Mrs.  Hirschler.  In  the  fall  of  1877  Lehman  &  Kahn 
filed  their  petitions  in  bankruptcy,  as  the  bill  avers, 
fraudulently  omitting  from  their  schedules  of  assets,  the  in- 
debtedness of  Hoffman  &  Hirschler  to  them  ;  that  Lehman 
&  Kahn  afterwards  obtained  their  discharge,  and  in  April, 
1878,  by  agreement,  took  the  stock  of  goods  still  in  the 
hands  of  Hoffman  &  Hirschler,  in  satisfaction  of  the  amount 
Vol.  lxvii. 
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due  them  ;  that  said  stock  of  goods  was  shipped  back  to 
Selma,  and  Lehman  (Nathan  Kahu  having  sold  out  his  in- 
terest to  him),  used  it  as  a  nucleus  to  begin  business  with ; 
Hardy  Hirschler,  who  was  a  cousin  of  Lehman,  being 
thus  left  without  means,  went  to  Wilcox  county,  and  formed 
Bome  sort  of  business  connection  with  Ed.  KaLn  &  Katzen- 
berg,  and  established  a  store  near  Camden — the  purpose  of 
Ed.  Kahn  &  Co.  being  to  buy  goods  on  credit,  and  secretly 
place  them  in  the  hands  of  Hirschler  under  a  simulated  sale 
to  him,  and' thus  defraud  their  present  and  future  ci-editors  ; 
that  in  pursuance  of  this  plan  Ed.  Kahn  &  Co.  purchased  of 
complainants  goods  to  the  amounts  stated  in  the  bill,  and 
had  secretly  sent  many  of  them,  and  also  other  goods,  to 
said  Hardy  Hirschler,  who  now  held  possession  of  them 
under  a  secret  agreement  to  hinder,  delay,  and  defraud  com- 
plainants ;  that  in  further  pursuance  of  this  plan,  Ed.  Kahn 
&  Co.  prepared  the  promissory  notes  and  executed  this  mort- 
gage to  Lehman  &  Kahn,  embracing  all  the  property  subject 
to  the  payment  of  debts,  which  they  owned,  except  the  goods 
in  the  hands  of  Hirschler.  That  shortly  after  the  making 
of  the  notes  and  mortgages,  Ed.  Kahu  &  Katzenberg  pre- 
tended to  dissolve  partnership,  or  connection  with  said  Hirsch- 
ler, and  to  have  sold  to  him  their  interest  in  the  goods  in  his 
hands,  which  were  of  considerable  value  ;  that  Ed.  Kahn  & 
Katzenberg  were  insolvent  at  the  time  these  purchases  were 
made  from  complainants,  and  when  the  note  and  mortgages 
were  made  to  Lehman  &  Kahn,  who  knew  this  fact ;  that 
Kahn  &  Company  were  rapidly  selliug  off  their  goods,  and 
those  in  the  store  of  Hirschler  were  also  rapidly  disappearing. 
The  bill  prayed  that  the  mortgages  be  set  aside  and  declared 
fraudulent  and  void,  and  the  property  therein  conveyed  be 
subjected  to  the  payment  of  the  debts  due  complainants  ; 
that  a  receiver  be  appointed  to  take  charge  of  the  goods  of 
Ed.  Kahn  &  Co ,  and  those  also  in  possession  of  Hirschler ; 
that  if  the  mortgages  should  be  held  valid,  that  they  may  be 
declared  to  operate  as  a  general  assignment  enuring  to  the 
benefit  of  all  the  creditors  of  Ed.  Kahn  &  Co.  The  defend- 
ants demurred  to  the  bill  on  the  following  grounds  :  1.  That 
under  the  allegations  of  the  bill  the  complainants  have  an 
adequate  remedy  at  law.  2.  Because  the  bill  shows  that  Ed. 
Kahn  &  Co.  had  other  property  of  greater  value  than  the 
amount  of  the  debts  due  complainants.  3.  Because  the  bill 
seeks  to  have  the  mortgages  therein  described  declared 
fraudulent  and  void,  and  yet  prays  that  they  may  be  held  to 
operate  as  a  general  assignment,  4.  That  the  bill  fails  to 
show  that  Lehman  &  Kalin  had  any  interest  in  the  property 
transferred  to  Hirschler  by  Kahn  &  Co.,  or  took  any  part  in 
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the  transaction  between  Hirschler  and  Ed.  Kahn  <fe  Co.,  or 
that  Hirschler  had  any  interest  in  the  business  of  Lehman  & 
Kahn,  or  that  Hirschler  participated  in  any  design  to  hinder, 
delay,  or  defraud  complainants  or  the  creditors  of  Ed.  Kahn 
&  Co.  The  Chancellor  overruled  the  demurrer,  and  denied 
a  motion  to  dismiss  the  bill  for  want  of  equity.  He  also 
made  an  order,  after  hearing  a  motion  for  that  purpose,  on 
affidavits,  appointing  a  receiver  to  take  charge  of  the  stock 
of  goods,  and  other  assets  of  Ed.  Kahn  &  Co.,  which  were 
in  their  store  in  Camden,  Alabama,  where  they  carried  on 
business,  and  also  all  the  goods  and  other  assets  at  the  store 
near  Camden,  "  where  Ed.  Kahn,  Alexander  Katzenberg, 
and  Hardy  Hirschler,  lately  carried  on  business."  The  tes- 
timony on  the  question  of  fraud,  vel  non,  was  voluminous 
and  conflicting,  but  no  statement  of  it  need  be  given,  as  the 
conclusion  reached  by  the  Chancellor,  and  sustained  by  the 
court  on  appeal,  was  that  the  case  made  by  the  bill  had  been 
substantially  proven.  The  Chancellor  decreed  that  the  mort- 
gages described  in  the  bill  were  fraudulent  and  void,  and 
subjected  the  property  conveyed  by  them,  and  that  attempted 
to  be  transferred  to  Hirschler,  to  the  payment  of  the  debts 
due  complainants.  The  errors  assigned  are  :  1.  The  decree 
overruling  the  demurrer  to  the  bill.  2.  The  decree  denying 
the  motion  to  dismiss  for  want  of  equity.  3.  The  final  de- 
cree in  the  cause. 

Jos.  F.  Johnston,  and  E.  W.  Pettus,  for  appellants. 

Bbgoks  &  Roy,  and  White  &  White,  for  appellees. 

BRICKELL,  C.  J. — It  is  not  the  practice  to  notice  any 
errors  apparent  on  the  record  which  are  not  assigned,  unless 
it  be  a  want  of  jurisdiction  of  the  subject-matter  in  the  pri- 
mary court,  necesitating  in  any  event,  a  reversal  of  the  jadg- 
ment  or  decree,  and  which  would  not,  except  under  special 
circumstances,  if  there  was  an  absence  of  jurisdiction,  be  fol- 
lowed by  remanding  the  cause.  All  other  errors  may  be 
waived,  and  the  waiver  is  presumed,  if  there  is  an  omission 
to  assign  them. — McDaniel  v.  Mocdy,  3  Stew.  314  ;  Eoans  v. 
St.  John,  9  Port.  186.  And  in  civil  causes,  it  is  within  the 
discretion  of  the  court  whether  it  will  notice  errors  assigned, 
but  not  insisted  upon  in  argument. — 1  Brick.  Dig.  102,  §  285. 
No  one  of  the  assignments  of  error  require  that  the  court 
should  consider  whether  the  receivership  is  not  broader  than 
is  warranted  by  the  averments  of  the  bill,  drawing  into  the 
custody  of  the  court,  property  which  could  not  by  the  court 
in  this  bill  properly  be  subjected  to  the  payment  of  the  de- 
VoL.  liXvn. 
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mands  of  the  complainants,  who  stand  only  as  simple  con- 
tract creditors.  Without  approving  or  disapproving  the 
authority  conferred  upon  the  receiver,  we  pass  to  a  consider- 
ation of  the  errors  assigned.  The  first  of  these  refer  to  the 
decree  overruling  the  demurrers  to  the  bill,  and  the  motion 
to  dismiss  it  for  want  of  equity. 

As  we  have  said,  the  complainants  are  simple  contract 
creditors,  who  have  not  reduced  their  demands  to  judgments 
at  law,  and  the  object  of  the  bill  is  to  reach  personal  property 
subject  to  levy  and  sale  under  execution  at  law,  upon  allega- 
tions that  it  has  been  by  their  debtors  transferred  with  the 
intent  to  hinder,  delay,  and  defraud  them.  A  court  of  equity, 
in  the  exercise  of  its  original  jurisdiction,  would  not  intervene 
to  relieve  simple  contract  creditors,  or  creditors  at  large,  (for 
so  they  are  indifferently  termed),  until  they  reduced  their 
demands  to  judgments  at  law.  Until  then  the  creditor  had 
not  established  the  justness  of  his  demand,  and  that  he  really 
was  a  creditor,  with  a  right  to  inquire  into  the  fairness  and 
validity  of  the  dispositions  of  property  the  debtor  may  have 
made.  Unless,  as  it  was  justly  said,  he  had  a  certain  claim 
upon  the  property  of  the  debtor,  he  had  no  concern  with  his 
frauds. —  Wiggins  v.  Armstrong,  2  Johns.  Ch.  144  ;  Brinlierhqff 
V.  Broiun,  4:  Johns.  Ch.  671 ;  Beese  v.  Bradford,  13  Ala.  837  ; 
Sanders  v.  ff'atson,  14  Ala.  198.  Having  obtained  judgment 
and  execution  at  law,  there  were  two  classes  of  cases  in  which 
a  court  of  equity  would  intervene  to  assist  the  creditor  in 
obtaining  satisfaction.  The  first  was,  when  there  was  a 
fraudulent  conveyance  or  transfer  of  propert}^  upon  which 
the  judgment,  or  the  execution,  would  operate  a  lien.  Un- 
der the  statutes  formerly  existing,  the  judgment,  from  the 
day  of  its  rendition,  was  a  lien  on  lands  coextensive  with  the 
State,  and  the  execution  on  goods  and  chattels  within  the 
county  to  which  it  was  issued,  from  the  day  of  its  delivery 
to  the  sheriff.  In  this  class  of  cases,  without  waiting  until 
there  was  a  return  of  execution,  no  property  found,  the  court 
would  aid  the  creditor  by  removing  the  transfer,  or  convey- 
ance, fraudulently  or  inequitably  interposed,  obstructing  or 
embarrassing  the  fair  and  complete  execution  of  the  process 
at  law.  The  other  class  of  cases,  was,  when  the  creditor 
sought  the  assistance  of  the  court  to  reach  assets  not  subject 
to  execution  at  law.  In  this  class  of  cases,  the  court  would 
not  interfere  until  the  creditor  had  exhausted  his  legal  reme- 
dies— had  execution  returned  no  pro]perty  found,  for  until  then, 
it  could  not  be  known  the  remedy  at  law  was  inadequate. 
Kirkman  v.  Vanleer,  7  Ala.  217  ;  Dorgan  v.  Waring,  11  Ala. 
988 ;  Williams  v.  Broiun,  4  Johns.  Ch.  682 ;  McDermott  v. 
Strong,  lb.  687 ;  Beck  v.  Burdeft,  1  Paige  305.     There  was 
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another  class  of  cases  dependent  upon  the  jurisdiction  of  the 
court  over  tlie  administration  and  marshaling  of  the  estate  of 
deceased  persons,  in  which  the  court  was  accustomed  to  in- 
tervene for  the  relief  of  creditors,  though  judgments  at  law 
had  not  been  obtaii>ed  and  legal  remedies  had  not  been  ex- 
hausted,- if  a  necessity  existed ;  and  the  necessity  existed, 
when  there  was  a  deficiency  of  other  assets  for  the  payment 
of  debts.  This  class  of  cases  embraced  fraudulent  aliena- 
tions made  by  the  debtor  in  his  life,  and  depended  upon  a 
jurisdiction  of  the  court,  distinct  and  irrdependent  of  that  to 
which  the  creditor  of  a  living  man  could  resort. — Pkaris  v. 
Leachman,  20  Ala.  662  ;  Walts  v.  Gayle,  lb.  817  ;  State  Bank 
V.  Ellis,  30  Ala.  478 ;  Qiiarles  v.  Gri'qsby,  31  Ala,  172  ;  Salt- 
marsh  V.  Smith,  32  Ala.  404  :  Todd  v.  'Neal,  49  Ala.  266  ;  Half- 
man  V.  Ellison,  5 1  Ala.  543. 

In  the  two  classes  of  cases  to  which  we  have  just  referred ^ 
the  law  was  regarded  as  defective  ;  and  there  have  been  sev- 
eral statutes  enacted  with  a  view  to  cure  the  mischief.  The 
one  now  material,  and  upon  whi<;h  the  jurisdiction  of  the 
court  must  depend,  reads  as  follows :  "A  creditor  without  a 
lien  may  file  a  bill  in  Chancery  to  subject  to  the  payment  of 
his  debt  any  property  which  has  been  fraudulently  trans- 
ferred, or  attempted  to  be  fraudulently  conveyed,  by  his 
debtor."— Code  of  1876,  §  3886.  The  statute  is  remedial— its 
manifest  purpose  is  to  enlarge  the  jurisdiction  of  the  court  of 
chancery,  and  to  afford  creditors  a  remedy  for  the  redress  of 
injuries  to  them,  which  they  had  not  under  existing  laws. 
Without  entering  upon,  or  invoking,  that  vagne,  undefined, 
and  indefinable  doctrine  of  construing  remedial  statutes 
largely  and  beneficially,  it  is  enough  to  say,  that  the  con- 
struction it  must  receive  must  give  it  effect,  according  to  the 
legislative  intention.  The  legislative  intention  must  be  col- 
lected from  its  words,  and  these  words  must  be  read  in  the 
light  of,  and  in  connection  with,  the  pre-existing  laws.  Read- 
ing and  construing  them  in  the  light  of,  and  in  connection 
with,  pre-existing  law,  we  can  not  doubt  that  the  intention  of 
the  legislature  was  to  draw  simple  contract  creditors,  or  cred- 
itors at  large,  creditors  who  had  not  reduced  their  demands 
to  judgments  at  law,  within  the  jurisdiction  courts  of  equity 
originally  exercised  for  the  assistance  and  relief  of  judgment 
creditors  only.  In  other  words,  when  the  debtor  by  a  fraud- 
ulent transfer  or  conveyance  had  offended  the  rights  of  all 
creditors,  whether  judgment  creditors,  or  creditors  at  large, 
that  all  should  have  in  equity  the  same  right  to  invoke  its 
removal.  It  may  be  supposed  the  term  creditor  without  a  lien, 
employed  in  the  statute,  is  rather  indefinite,-  and  was  in- 
tended as  an  expression  that  the  creditor  at  large  should 
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resort  to  equity  only  when,  if  he  had  a  lien,  he  could  invoke 
the  aid  of  the  court  for  its  enforcement.  But  the  real  mean- 
ing of  the  statute  is,  that  a  simple  contract  creditor,  or  a 
creditor  at  large,  not  having  a  lien  by  operation  of  law,  shall 
have  an  equal  right  with  a  creditor  having  such  lien,  through 
the  aid  of  a  court  of  equity,  to  reach  property  subject  to  the 
payment  of  debts,  which  has  been  fraudulently  transferred. 
Evans  v.  Welch,  63  Ala.  250.  Property  subject  to  levy  and 
sale,  upon  which  a  judgment,  or  execution  at  law,  would 
operate  a  lien,  may  be  reached.  So  may  property  not  sub- 
ject to  execution  at  law,  on  which  the  lien  of  the  judgment  or 
execution  would  not  operate,  and  which  the  judgment  cred- 
itor could  not  reach  until  there  was  an  exhaustion  of  legal 
remedies.  The  real  purpose  of  the  statute  is  to  dispense 
with,  and  to  abrogate  wholly,  the  pre-existing  law,  which  re- 
quired that  there  should  be  a  judgment  at  law,  or  if  a  judg- 
ment and  the  assets  transferred  fraudulently,  were  not  sub- 
ject to  execution,  that  there  should  be  an  exhaustion  of  legal 
remedies,  before  the  court  would  intervene  to  avoid  fraud- 
ulent transfers  and  cdnveyances.  That  rule  is  blotted  out, 
and  any  creditor  may  now,  and  has  an  equity  of  right  to, 
invoke  the  assistance  of  the  court  to  avoid  such  transfers  or 
conveyances.  The  present  bill,  consequently,  in  its  several 
parts,  or  rather  so  far  as  it  seeks  to  avoid  the  mortgages,  and 
the  transfer  to  Hirschler,  whether  that  transfer  was  in  writ- 
ing, or  rests  merely  in  parol,  contains  equity.  These  mort- 
gages and  the  transfer  are  averred,  with  a  statement  of 
numerous  facts  and  circumstances,  in  support  of  the  aver- 
ment, to  have  been  but  parts  of  a  general  plan  and  scheme  of 
the  debtors  to  hinder,  delay,  and  defraud  their  creditors. 

It  may  appear  from  the  iDill  that  the  debtors  had  property 
other  than  tliat  transferred  or  conveyed  by  the  mortgages  of 
value  sufficient,  to  pay  the  debts  of  the  complainants.  If 
that  be  so,  it  is  not  a  reason  for  arresting  them  in  the  pur- 
suit of  property  the  debtors  have  transferred  or  conveyed 
with  intent  to  defraud  them.  Nor  have  the  fraudulent  trans- 
ferrees  or  grantees  any  equity  to  compel  a  marshaling  of  the 
assets,  and  the  exhaustion  of  such  as  were  not  transferred  or 
conveyed  before  charging  the  property  claimed  by  them. 

Bills  in  equity  may  be  framed  in  the  alternative,  or  as  it  is 
usually  expressed,  with  a  double  aspect.  But  by  this  it  is 
not  intended  that  a  complainant  can  introduce  into  the  bill, 
too  inconsistent,  repugnant  claims  to  relief  founded  on  differ- 
ent states  of  fact,  and  each,  if  true,  entitling  him  to  relief  of 
a  wholly  different  character.  Each  alternative  must  be  the 
foundation  for  precisely  the  same  relief. — 3Iicou  v.  Ashurst, 
55  Ala.  607  ;  Skidds  v,  Barrow,  17  How.  U.  S.  130  ;  Rives  v. 
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Walthall,  38  Ala.  329 ;  1  Dan.  Ch.  Pr.  385.  A  complainant 
cannot  assert  a  will  to  be  invalid,  claim  that  the  court,  iu 
cases  of  which  the  court  has  jurisdiction,  shall  declare  it  void, 
or,  if  that  be  not  true,  that  there  may  be  under  a  decree  of 
the  court  partition  of  lauds  devised  to  him  and  others  jointly. 
3fcCosker  v.  Brady,  1  Barb.  Ch.  329.  It  is,  too,  an  estab- 
lished doctrine  of  a  court  of  equity,  that  when  a  party  sets  up 
a  case  of  actual  fraud,  making  that  the  primary  ground  of 
relief,  he  cannot  entitle  himself  to  a  decree  by  proof  of  facts 
which,  independent  of  fraud,  may  create  a  case  in  which  re- 
lief would  be  granted. — 1  Dan.  Ch.  Pr.  328.  If,  by  the  state- 
ments of  the  bill,  it  was  shown  that  the  mortgages  and  trans- 
fers covered  substantially  all  of  the  property  of  the  debtor, 
and  that  the  transfer  to  Hirschler  was  a  security  for  a  debt, 
and  not  an  absolute  sale,  and  afl&rmed  the  validity  of  these 
transactions,  followed  by  the  alternative  prayer,  that  if  they 
were  not  found  fraudulent,  they  should  be  declared  to  oper- 
ate as  a  general  assignment  enuring  to  the  equal  benefit  of 
all  creditors,  the  bill  would  be  subject  to  demurrer.  It  would 
present  independent,  inconsistent,  repugnant  titles  to  relief  } 
and  if  it  were  confessed,  it  would  be  mere  matter  of  specula- 
tion and  conjecture  with  the  court,  as  to  which  of  the  titles 
should  be  made  the  foundation  of  relief.  We  are  aware  that 
in  Craivford  v.  Kirhsey,  50  Ala.  590,  it  was  held  that  a  cred- 
itor's bill  could  be  filed  in  the  alternative — in.  one  aspect  as- 
sailing conveyances  as  fraudulent,  and  in  another,  asserting 
their  validity,  and  that  they  constituted  a  general  assignment 
enuring  to  the  equal  benefit  of  all  creditors.  We  feel  con- 
strained to  depart  from,  and  to  overrule  that  case  upon  this 
point.  But  this  bill,  though  there  is  a  special  prayer  that 
the  mortgages,  if  not  found  fraudulent,  may  be  declared  to 
operate  a  general  assignment  (and  the  prayer  is  confined  to 
the  mortgage  alone,  not  extending  to  the  transfer  to  Hirsch- 
ler), does  not  aver  facts  which  would  authorize  that  relief. 
The  prayer  is,  therefore,  merely  impertinent,  could  not  be 
made  the  basis  of  relief,  and  does  not  render  the  bill  demur- 
rable.— Rives  V.  WaUliall,  supra. 

The  rule  is  general,  that  a  bill  should  not  join  distinct  and 
independent  matters,  or  defendants  against  whom  the  com- 
plainant may  have  distinct  and  unconnected  demands.  When 
a  bill  will  be  subject  to  demurrer  on  either  of  these  grounds, 
is  a  question  of  unmixed  doubt  and  difficulty,  on  authority. 
It  seems  most  generally  to  have  been  decided  upon  consid- 
erations of  convenience,  in  view  of  the  facts  of  the  particular 
case,  rather  than  in  obedience  to  any  fixed,  invariable  rule. 
1  Dan.  Ch.  Pr.  335  et  seq.,  and  notes.  From  our  own  de- 
cisions, it  is  simply  impossible  to  collect  a  general  rule  which 
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could  be  made  applicable  to  the  varying  circumstances  of 
particular  cases.  In  some  cases  the  court  seem  to  have  in- 
sisted rigidly  upon  a  rule  that  would  exclude  tlie  union  in 
one  bill  of  matters  not  having  a  direct,  immediate  connec- 
tion, in  all  of  which  the  defendants  had  not  a  common  in- 
terest. In  others,  they  seem  to  have  considered  only  what 
was  just  and  convenient  in  the  particular  case,  while  avoid- 
ing a  multiplicity  of  suits,  also  avoiding  compelling  defend- 
ants into  litigation  of  matters  in  which  they  had  no  interest, 
embarrassing  them  in  defense  of  the  matters  in  which  they 
are  interested.— 1  Brick.  Dig.  619,  §§  1158-1200.  Whether  a 
bill  is  in  this  respect  demurrable,  or  subject  to  objection  by 
plea,  or  answer,  must  be  determined  by  reference  alone  to  its 
averments  and  prayer, — Hoisted  v.  Sheppard,  23  Ala.  558 ; 
Hardin  v.  Sivoope,  47  Ala.  273. 

The  bill  before  us,  with  specific  averments,  charges  the  de- 
fendants with  a  confederation  to  defraud  the  creditors  of  E. 
Kahn  &  Co.,  and  that  the  several  transactions  against  which 
relief  is  sought,  were  but  parts  of  the  plan  and  scheme  in 
which  all  joined.  Its  purpose  is  to  obtain  satisfaction  of  the 
debts  of  the  complainants  from  the  property  the  debtors  had 
by  separate  mortgages  conveyed  to  Lehman,  and  to  Nathan 
Kahn,  and  by  separate  transfer  to  Hirschler.  In  bills  of  this 
kind  by  creditors,  it  is  common  practice,  sanctioned  for  a 
long  time  by  the  courts,  to  join  as  defendants  persons  hold- 
ing different  portions  of  the  debtor's  property  under  separate 
and  distinct  conveyances.  The  object  apd  purpose  of  the 
suit  is  single,  the  satisfaction  of  the  demands  of  the  creditors 
from  the  property  of  the  debtor,  and  all  that  can  be  said  is, 
that  different  persons  have,  or  claim  to  have,  separate  in- 
terests in  distinct  or  independent  questions  connected  with, 
or  springing  out  of  that  common  purpose. — Brinkerhqff  v. 
Broion,  4  Johns.  Ch.  671 ;  Boyd  v.  Hoyt,  5  Paige,  78 ;  1  Dan. 
Ch.  Pr.  339,  note  1.  We  are  not  of  the  opinion  the  Chan- 
cellor was  in  error  in  overruling  the  demurrers,  or  the  motion 
to  dismiss  the  bill  for  want  of  equity. 

Whether  there  is  error  in  the  final  decree  rendered  by  the 
Chancellor  granting  relief  to  the  complainants,  depends 
wholly  upon  the  evidence,  whether  the  frauds  averred  were 
proved.  The  evidence,  in  some  respects  conflicting,  as  is  to 
be  expected  in  all  cases  of  this  character,  it  is  apparent  from 
the  opinion  of  the  Chancellor,  was  very  carefully,  thought- 
fully, and  deliberately  examined,  and  considered.  The  con- 
clusion reached  by  him  must  be  here  accepted  as  prima  facie 
correct ;  and  whoever  assails  it  must  be  prepared  to  repel 
the  presumption  of  correctness  attaching  to  it  alike  as  to 
matters  of  law,  and  of  fact.     We  are  not  satisfied  that  his 
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conclusions  are  erroneous,  and  unless  we   are  satisfied  of 
error,  they  must  stand. — Rather  v.  Young,  56  Ala.  94, 
The  result  is,  the  decree  must  be  ajfirmed. 


Lee  V,  Lee. 

BiU  in  Equity  for  Settlement  of  Giiardian^s  Account. 

1.  Whnt  not  a  solvent  condition  of  a  banking  inslilution ;  notice  1o  directors  ; 
loan.—kw  insurance  company  engaged  in  a  general  banking  and  insurance 
business,  having  a  capital  of  $100,000,  of  which  570,000  is  loaned  out  on  mort- 
gages of  real  estate  of  the  same  (but  no  greater)  nominal  value,  cannot  be  con- 
sidered in  a  healthy  or  prosperous  condition  ;  and  its  directors  being  charge- 
able with  a  knowledge  of  its  condition,  when  they  are  sought  to  be  charged 
with  the  loss  of  trust  funds  borrowed  from  a  guardian,  on  whose  bond  they 
are  sureties,  cannot  claim  to  have  acted  in  ignorance. 

2.  Charadtr  of  (juurdian  ;  abuse  of  trust.— In  the  grfint  of  letters  of  guard- 
ianship for  an  infant,  the  interest  of  the  ward,  the  safety  of  his  funds,  and 
the  character  of  the  guardian  for  integrity  and  sound  judgment,  are  the  con- 
siderations that  should  influence  the  court ;  and  it  is  an  abuse  of  the  trust  to 
appoint  a  person  of  known  insolvency,  who  is  instigated  to  apply  for  letters  by 
the  ofiBcers  of  the  insurance  company,  they  becoming  sureties  on  his  bond, 
and  he  lending  the  infant's  funds  to  the  company  without  security. 

3.  Same  ;  setllemeni,  expense. — When  a  guardiaa  resigns  and  makes  a  settle- 
ment of  his  accounts,  the  expense  of  the  proceeding  falls  on  the  ward  ;  and 
the  statutes  do  not  contemplate  the  appointment  of  a  person  who  has  agreed 
with  one  of  his  sureties,  in  advance  of  his  appointment,  to  resign  and  settle 
his  accounts  at  the  expiration  of  one  year,  in  order  that  the  surety  may  be 
discharged;  this  is  an  abuse  of  trust. 

4.  Same  ;  re-appointment.  — When  a  guardian  settles  his  accounts,  and  resigns, 
at  the  same  time  applying  for  a  re-appointment  as  his  own  successor  with  dif- 
ferent sureties  on  his  bond,  this  should  excite  the  vigilance  of  the  court,  aud 
the  appointment  should  be  refused  without  u  sufficient  explanation  of  the 
unusual  circumstances. 

5.  Sureties;  liability. — The  guardian  having  loaned  the  trust  foods  of  bis 
wards  to  an  insurance  company,  whose  directors  bad  become  sureties  on  his 
official  bond,  on  his  agreement  to  lend  the  funds  to  their  company,  no  security 
being  given  or  required  for  the  loan,  it  is  immaterial  whether  this  was  a  stip- 
ulation of  the  original  agreement ;  nor  can  the  directors,  in  avoidance  of 
their  personal  liability  as  sureties,  shelter  themselves  behind  a  formal  compli- 
ance with  the  requisitions  of  the  statute  (Code,  §  2773),  because  two  persons 

■  of  known  insolvency  signed  their  names  as  sureties  for  the  loan. 

6.  Guardian  and  ward;  sureties  on  bond. — A  guardian  cannot,  during  the 
minority  of  his  ward,  file  his  accounts  for  final  settlement,  make  a  settlement 
with  a  guardian  ad  litem,  and  resign  ;  such  settlement  being  unauthorized,  it 
neither  discharges  the  sureties  on  his  bond,  nor  binds  the  ward. 

7.  Same. — On  such  settlement  and  resignation,  the  guardian  being  imme- 
diately re-appointed,  and  giving  bond  with  the  same  sureties  (except  one,  who 
sought  thereby  to  be  discharged),  the  exhibition  and  tender  to  him  of  the 
money  which  he  had  loaned  the  insurance  company,  and  which  he  had  prom- 
ised in  advance  not  to  accept,  does  not  amount  to  a  payment  in  fact,  nor  aflfect 
the  rights  and  liabilities  of  the  parties. 

8.  Doctrine  of  retainer ;  bond,  elec'ion,  ward. — In  such  a  case  the  doctrine  of 
retainer  and  presumed  extinguishment,  growing  out  of  the  dual  relation  of 
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debtor  and  creditor  existing  in  the  same  person  does  not  ftpply;  the  sureties 
oil  the  ftrst  bond  fire  not  diech'^rged,  but  the  ward  may,  at  his  election,  pro- 
ceed against  the  sureties  on  either  bond. 

9.  Sureties;  bill,  amendment. — The  bill  being  filed  against  the  sureties  on 
both  bonds,  and  alleging  that  all  participated  in  the  proceedings  connected 
with  the  resignation  and  re-appoiutment  of  the  guardian,  for  the  purpose  of 
procuring  the  release  {md  discharge  of  the  single  surety  on  the  first  bond  who 
did  not  sign  the  second  bond,  and  at  the  same  time  enabling  the  insurance 
company  to  retain  the  money,  it  was  held  on  the  former  appeal  (Lee  v.  Lee,  55 
Ala.  590),  that  the  bill  was  not  multifurious.  But  the  evidence  failing  to  sus- 
tain the  allegations  of  the  bill  as  to  the  participation  of  the  released  surety  in 
the  covinous  combination  and  conspiracy  established  against  the  others,  the 
complainants  are  entitled  to  no  relief  against  him  ;  but  being  entitled  to  sub- 
stantial relief,  they  should  be  allowed  an  opportunity  to  amend  their  bill.fJ'irTl 

10.  Breach  of  official  duty ;  trustees  in'  invitum. — When  a  guardian  lends  out 
the  money  of  his  ward  without  security,  he  is  guilty  of  a  breach  of  official 
duty,  and  the  borrower,  if  cognizant  of  this  breach  of  duty,  becomes  a  trus- 
tee of  the  money  in  iuvitum;  and  the  ward  maj',  at  his  election,  hold  them 
accountable  as  joint  and  several  trustees. 

11  Partial  payment  ;  collateral. — In  such  a  case  a  partial  payment  made  by 
the  borrower,  operates  as  a  partial  payment  made  by  the  guardian  ;  and  a 
mortgage,  or  other  collateral  security,  given  by  the  borrower  to  the  guardinn 
and  enforced  by  the  ward,  operates  only  as  a  partial  payment,  and  does  not 
amount  to  a  ratification  of  the  guardian's  unlawful  act. 

Appeal  from  Perry  Chancery  Court. 

Heard  before  Hon.  Anthony  Dillard. 

The  bill  in  this'  case  was  filed  on  22d  December,  1875,  by 
John  Lee,  Edgar  Lee  and  Mary  Lee,  the  latter  two  being 
infants  and  suing  by  their  next  friend,  the  said  John  Lee, 
against  their  guardian,  John  H.  Lee,  and  the  several  sureties 
on  his  official  bonds  as  such  guardian,  to-wit :  F.  A.  Bates, 
W.  B.  Modawell,  J.  H.  Speed,  J.  W.  Crenshaw,  A.  B.  Lane, 
W.  M.  Brooks,  W.  C.  Wyatt,  Harriet  Johnston,  W.  E.  Brown, 
A.  M.  Foulkes,  Carlos  Reese,  J.  B.  Cocke,  and  Amzi  God- 
den  ;  and  was  brought  for  the  purpose  of  compelling  a  set- 
tlement of  the  guardian's  accounts,  and  the  payment  into 
court  of  the  money  found  due  the  complainants  on  a  state- 
ment of  the  guardianship  accounts.  The  complainants,  to- 
gether with  David  Lee,  an  infant  of  tender  years,  who  died 
on  the  13th  of  November,  1872,  were  the  only  children  and 
heirs  at.  law  of  John  Lee,  late  of  Perry  county,  who  there  died 
intestate,  during  the  year  1870,  being  possessed  of  a  large 
estate,  real  and  personal ;  and  letters  of  administration  on 
his  estate  were  duly  granted  soon  after  his  death,  ^o  Porter 
King.  On  the  27tli  February,  1872,  letters  of  guardianship 
on  the  estate  of  said  four  children  were  granted  by  the  Pro- 
bate Court  of  Perry  county  to  John  H.  Lee,  one  of  the  de- 
fendants ;  and  he  thereupon  gave  bond  as  such  guardian,  in 
the  sum  of  one  hundred  thousand  dollars,  with  the  defend- 
ants, F.  A.  Bates,  W.  B.  Modawell,  J.  W.  Crenshaw,  J.  W. 
Speed,  A.  B.  Lane,  W.  C.  Wyatt,  and  W.  M.  Brooks,  as  his 
sureties.  On  the  5th  March,  1872,  he  received  from  the  admin- 
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istrator  of  John  Lee's  estate,  the  sum  of  seven  thousand  and 
eight  dollars  in  gold,  and  tweuty-three  thousand  seven  hun- 
dred and  ninety-two  dollars  in  currency,  belonging  to  the  es- 
tates of  his  said  wards,  and  on  the  25th  January,  1873,  he 
returned  an  inventory  to  the  court,  under  oath,  acknowledg- 
ing his  receipt  of  these  moneys  on  that  day.  On  the  28th  of 
January,  1873,  he  filed  with  the  court  his  accounts  and 
vouchers  for  a  final  settlement  of  his  guardianship,  showing 
the  following  balances  in  his  hands  due  his  wards  :  To  John 
Lee,  eighteen  hundred  and  forty-four  86-100  dollars  in  gold, 
and  four  thousand  nine  hundred  and  fifty-eight  09-100  dol- 
lars in  currency  ;  to  David  Lee,  then  deceased,  eighteen  hun- 
dred and  forty-four  86-100  dollars  in  gold,  and  five  thousand 
four  hundred  andT  nineteen  35-100  dollars  in  currency  ;  to 
Mary  Lee,  the  same  amount  in  gold,  and  four  thousand  two 
hundred  and  eighty-seven  48-100  dollars  in  currency.  The 
court  thereupon  appointed  the  5th  day  of  March,  1873,  fol- 
lowing as  the  time  for  the  settlement ;  and  ordered  three 
weeks  notice  of  it  to  be  given.  On  the  5th  of  March,  1873,  the 
court  appointed  T.  A.  Givhan  as  guardian  ad  litem  of  the 
infants,  and  he  accepted  the  appointment  in  writing,  certi- 
fying on  the  accounts,  as  filed,  that  he  had  examined  them  and 
found  them  correct,  and  consented  that  they  be  allowed  as 
stated  ;  and  the  court  thereupon  allowed  the  accounts  as 
stated,  and  rendered  decrees  against  the  guardian,  in  favor  of 
each  of  the  complainants  for  the  amounts  thus  shown  to  be 
due  each  of  them  respectively,  including  the  amount  found 
due  the  estate  of  David  Lee.  The  decree  further  recites  that 
the  guardian  has  resigned,  accepts  his  resignation,  and 
orders  that  he  be  discharged  from  the  further  performance  of 
his  duties  as  such  guardian.  On  the  same  day  the  said  John 
H.  Lee  again  applied  for  letters  of  gaai-dianship  on  com- 
plainant's estates,  and  letters  were  again  granted  to  him  ; 
and  he  thereupon  gave  another  bond,  which  was  accepted  by 
the  court  in  the  sum  of  sixty  thousand  dollars,  with  F.  A. 
Bates,  W.  0.  Wyatt,  W.  K  Brown,  A.  B.  Lane,  W.  M.  Brooks, 
W.  B.  Modawell,  J.  H.  Speed,  A.  M.  Fowlkes,  Carlos  Reese, 
J.  B.  Coke,  Amzi  Godden,  and  Mrs.  Harriet  Lee,  (the  mother 
of  complainants,  who  afterwards  married  again,  and  was 
made  party  defendant  to  the  bill  by  the  name  of  Harriet 
Johnson),  as  his  sureties.  On  the  9th  day  of  April,  1873,  the 
guardian  filed  in  said  court  as  an  inventory  of  his  ward's  es- 
tates, a  statement  under  oath  that  he  had  collected  from  the 
Perry  Insurance  and  Trust  Company  the  sum  of  seven  thou- 
sand three  hundred  and  seventy  44-100  dollars  in  gold,  and 
the  further  sum  of  twenty  thousand  two  hundred  and  seven- 
teen 17-100  dollars  in  currency,  being  the  aggregate  amount 
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of  said  decrees  rendered  against  him  on  the  5th  of  March,  as 
above  stated,  and  had  again  loaned  the  same  to  said  com- 
pany for  twelve  months,  at  eight  per  cent,  interest,  with  W. 
B.  Modawell  and  W.  R.  Brown  as  sureties  for  the  loan  ;  and 
he  asked  that  satisfaction  of  the  decrees  might  be  entered. 
The  bill  alleges  that  John  H.  Lee  was  insolvent  at  the 
time  of  his  first  appointment  as  guardian,  and  so  continued 
up  to  the  time  of  the  filing  of  the  bill,  and  was  known  by  his 
sureties  to  be  insolvent  when  they  signed  his  bond ;  that  it 
was  understood  between  him  and  them,  at  and  before  the  ex- 
ecution of  the  bond,  that  he  would  lend  the  money  belong- 
ing to  his  wards  to  the  said  Perry  Insurance  and  Trust  Com- 
pany, of  which  said  W.  E.  Brown  was  then  the  president, 
and  F.  A.  Bates,  J.  W.  Crenshaw  and  W.  M.  Brooks, 
directors  ;  that  on  the  5th  of  March,  1872,  pursuant  to  this 
agreement,  he  loaned  all  the  moneys  which  he  had  received 
to  said  insurance  company,  without  taking  or  requiring  any 
security  for  the  loan ;  that  said  company  was  at  that  time 
greatly  embarrassed,  and  in  doubtful  circumstances,  and  its 
condition  was  well  known  to  its  directors  ;  that  on  the  28th  of 
January,  1873,  the  said  company  was  in  failing  circumstances 
and  unable  to  pay  its  debts,  and  had  not  repaid  any  of  the 
money  borrowed  from  said  guardian  ;  that  said  J.  W.  Cren- 
shaw, knowing  these  facts,  threatened  to  make  application  to 
the  Probate  Court  to  be  released  from  liability  on  said  guard- 
ian's bond;  that  thereupon  it  was  planned  between  said 
Crenshaw,  Brown,  Bates,  and  other  officers  of  said  company, 
that  he  should  settle  his  accounts,  resign  his  guardianship, 
make  application  to  be  re-appointed,  give  a  new  bond,  and 
acknowledge  satisfaction  of  any  decree  that  might  be  ren- 
dered against  him  ;  that  this  plan  was  contrived  for  the  pur- 
pose of  releasing  said  Crenshaw  from  liability  on  said  guard- 
ian's bond,  without  the  payment  of  any  money,  and  without 
calling  upon  the  said  Insurance  company  for  any  money,  and 
it  was  carried  into  effect  and  consummated  as  shown  by  the 
proceedings  in  the  Probate  Court ;  that  said  guardian  made 
application  for  his  re-appointment  for  the  purpose  of  carry- 
ing out  this  agreement,  and  did  not  collect  any  money  from 
said  insurance  company  as  he  reported  to  the  Probate  Court 
he  had  done  on  the  9th  of  April,  1873  ;  that  W.  B.  Modawell 
and  W.  E.  Brown,  whom  he  had  reported  he  had  taken  as 
sureties  for  the  new  loan,  were  at  that  time  insolvent;  that 
the  said  insurance  company  had  become  insolvent,  had 
ceased  to  do  business,  and  its  assets  had  been  placed  in  the 
hands  of  a  receiver;  that  the  guardian  had  thereby  become 
unable  to  furnish  the  infant  complainants  with  means  of  sub- 
sistence and  education,  and  their  property  was  in  danger  of 


410  SUPEEME  COURT  [Dec.  Term, 

[Lee  V.  Lee.] 

being  entirely  lost ;  and  they  insisted  that  all  the  sureties  on 
the  two  bonds  were  liable  to  them  for  the  moneys  which 
their  guardian  had  received.  The  bill  prayed  that  an  account 
might  be  stated,  to  ascertain  the  amount  due  to  the  com- 
plainants respectively  from  the  said  guardian ;  that  he  and 
his  sureties  might  be  required  to  pay  to  the  adult  complain- 
ant, John  Lee,  the  amount  ascertained  to  be  due  him ;  that 
the  amounts  ascertained  to  be  due  to  the  infant  complduants 
respectively  might  be  paid  over  to  a  receiver,  or  some  suita- 
ble person  to  be  appointed  by  the  court,  and  applied  for 
their  support  and  maintenance,  and  for  other  and  further 
relief. 

The  defendants  filed  separate  answers  to  this  bill,  admit- 
ting substantially  the  execution  of  the  bond,  and  that  at  the 
time  of  its  execution  it  was  understood  that  the  moneys  be- 
longing to  the  complainants  should  be  loaned  to  the  Perry 
Insurance  and  Trust  Company.  They  alleged  that  Porter 
King,  the  administrator  of  the  estate  of  the  father  of  com- 
plainants, had  kept  the  moneys  belonging  to  said  estate  on 
deposit  with  the  Perry  Insurance  and  Trust  Company,  and 
that  when  a  final  settlement  of  Lee's  estate  was  made.  King 
had  given  John  H.  Lee,  the  guardian,  an  order  on  said  com- 
pany for  the  amount  of  the  distributive  shares  of  the  com- 
plainants and  their  deceased  brother,  David  Lee ;  that  the 
amount  of  these  shares  was  as  the  bill  alleged  ;  that  by 
agreement  between  the  guardian,  Lee,  and  the  Perry  In- 
surance and  Trust  Company,  the  order  of  King,  the  admin- 
istrator, was  taken  up  by  the  said  company,  and  the  money 
retained  by  it  as  a  loan  ;  that  Lee,  the  guardian,  did  not  in 
fact  take  the  money  from  the  company  and  re-deliver  it  as  a 
loan,  but  that  it  was  left  in  the  possession  of  the  company; 
that  owing  to  the  entire  confidence  of  the  guardian  and  his 
sureties  in  the  solvency  of  the  company,  the  question  of 
taking- security  for  this  loan  was  never  thought  of.  The 
answers  deny  that  at  the  time  of  such  loan  the  Perry  In- 
surance and  Trust  Company  was  largely  in  debt,  and  embar- 
rassed with  law-suits,  or  that  all  of  its  capital  stock  had  been 
lent  out  to  persons  who  were  largely  insolvent,  or  in  doubtful 
and  failing  circumstances.  The  answers  admit  the  final  set- 
tlement of  Lee,  the  guardian,  and  his  resignation,  but  deny 
that  at  this  time  the  Perry  Insurance  and  Trust  Company 
was  in  failing  circumstances,  but  aver  that  it  was  perfectly 
solvent  and  enjoyed  the  trust  and  confidence  of  the  com- 
munity at  large.  The  defendant,  Crenshaw,  denied  that  he 
ever  threatened  to  apply  to  the  Probate  Court  to  be  relieved 
from  the  guardian's  bond,  and  while  admitting  that  he 
wished  to  be  discharged  from  said  bond,  this  wish  was  in  no 
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manner  attributable  to  any  distrust  of  the  solvency  of  said 
Perry  Insurance  and  Trust  Company.  The  answers  all  deny 
any  such  plan  as  that  charged  in  the  bill,  concocted  between 
Lee,  the  guardian,  and  any  of  the  other  defendants,  that  said 
Lee  should  settle  his  guardianship  and  apply  to  the  court  to 
be  again  appointed  guardian  of  complainants,  and  give  a  new 
bond  and  acknowledge  satisfaction  of  the  balance  found  to 
be  due  on  such  settlement,  for  the  purpose  and  with  the  in- 
tent of  releasing  Crenshaw  from  liability  on  said  bond.  The 
answers  further  show  that  after  the  re-appointment  of  Lee  as 
guardian  of  complainants,  he  came  to  a  settlement  with  the 
Perry  Insuranq^  and  Trust  Company  in  regard  to  the  moneys 
of  his  ward,  loaned  to  said  company,  and  after  ascertaining 
the  balance  due  him  as  such  guardian,  he  agreed  that  the 
company  might  retain  the  money  as  a  loan  for  twelve  months, 
and  the  company  executed  its  promissory  note  therefor. 
That  Lee,  in  the  inventory  he  filed  in  court  under  oath, 
showed  his  disposition  of  such  moneys  ;  that  upon  the  appli- 
cation of  the  guardian  the  Probate  Court  approved  of  his 
said  report  and  ordered  the  same  recorded  ;  that  Joho  H. 
Lee  did  not  seek  a  re-appointment  as  guardian  of  complain- 
ants by  reason  of  any  such  scheme  or  plan  as  that  set  out  in 
the  bill,  but  was  induced  to  do  so  by  the  entreaties  of  Mrs. 
Harriet  Lee  (now  Johnston),  the  mother  of  complainants; 
that  John  H.  Lee  is  not  indebted  to  the  complainants  in  the 
sums  mentioned  in  the  bill,  or  in  any  part  thereof.  It  was 
further  alleged  that  the  father  of  complainants  had  great 
faith  in  the  Perry  Insurance  and  Trust  Company ;  that  he 
was  a  Director  of  the  same,  and  was  in  the  habit  of  lending 
his  money  to  that  institution  ;  that  his  administrator.  Porter 
King,  fully  concurred  in  these  views,  and  deposited  the 
moneys  of  Lee's  estate  with  said  company  as  long  as  he  was 
such  administrator,  and  also  his  own  individual  moneys. 
The  defendant,  Crenshaw,  alleged  in  his  answer,  that  while 
very  loath  to  go  on  the  guardianship  bond  of  John  Lee,  it 
being  contrary  to  his  rule  to  do  so,  he  nevertheless  consented 
to  become,  and  did  become,  one  of  the  sureties  on  such  bond, 
upon  the  representation  of  said  guardian  that  he  would  lend 
the  moneys  of  his  wards,  the  complainants,  to  the  Perry  In- 
surance and  Trust  Company,  in  which  respondent,  Crenshaw, 
had  great  faith,  as  being  sound  financially.  Crenshaw  also 
alleges  that  if  the  money  belonging  to  the  complainants  had 
been  lost  by  their  guardian  by  reason  of  his  lending  the  same 
to  said  Insurance  and  Trust  Company,  it  had  been  lost  since 
the  resignation  of  said  guardian,  after  his  re-appointment  and 
after  Crenshaw  had  been  released  from  all  liability  on  his 
said  bond.     The  answers  of  the  defendants  further  aver  that 
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the  allegation  in  the  bill  that  by  reason  of  said  moneys  being 
lent  to  the  Perry  Insurance  and  Trust  Company  it  was  in 
great  danger  of  being  lost,  was  untrue,  but  that,  on  the  con- 
trary, every  dollar  of  said  moneys  could  be  collected.  All 
the  respondents  admit  that  it  was  one  of  the  conditions  of 
their  becoming  such  guardian's  sureties,  that  the  moneys  of 
the  wards  should  be  loaned  to  the  Perry  Insurance  and  Trust 
Company.  John  H.  Lee,  the  guardian,  also  makes  this  ad- 
mission. They  all  deny  that  they  knew  of  John  H.  Lee's  in- 
solvency at  the  time  they  signed  his  bond  as  guardian,  and 
John  H.  Lee  denies  that  he  then  knew  himself  to  be  insol- 
vent. Said  Lee  admits  that  he  was  largely  indebted  at  that 
time,  but  avers  that  this  indebtedness  arose  from  the  pur- 
chase of  property  to  which  he  then  believed  he  had  obtained 
good  titles.  He  admits,  however,  that  owing  to  after  discov- 
ered defects  in  his  title  to  said  property,  and  various  secu- 
rity debts,  he  was  at  said  time,  and  is  now,  insolvent.  Lee 
and  Crenshaw  both  allege  that  the  agreement  of  the  latter 
to  go  on  Lee's  bond  was  for  one  year  only,  and  that  it  was 
for  this  reason,  and  this  reason  only,  that  the  resignation  and 
re-appointment  was  had.  John  H.  Lee  further  alleges,  that 
though  having  full  trust  and  confidence  in  the  solvency  of 
the  Perry  Insurance  and  Trust  Company,  he  did  in  1875  in- 
form that  company  that  he  must  have  some  additional  secu- 
rity for  his  wards'  money,  and  accordingly  said  company 
transferred  to  him  a  deed  of  trust  upon  two  plantations  con- 
taining about  twenty-seven  hundred  and  eighty  acres,  more 
or  less,  of  land  situated  in  Perry  county. 

Mrs.  Harriet  Johnston  filed  her  answer  to  the  bill,  admit- 
ting substantially  the  averments  thereof,  and  also  a  cross- 
bill against  John  H.  Lee,  and  the  sureties  on  his  guardian- 
ship bond,  praying,  in  substance,  the  same  relief  as  that  asked 
for  in  original  bill. 

Demurrers  were  interposed  to  the  bill,  but  as  these  were 
considered  and  disposed  of  by  this  court  in  the  case  of  Lee 
V.  Lee,  55  Ala.  590,  it  is  unnecessary  to  state  them  here. 

The  testimony  in  the  case  shows  that  the  guardian,  John 
H.  Lee,  was  insolvent ;  that  the  Perry  Insurance  and  Trust 
Company  held  a  mortgage  upon  his  entire  property  ;  that  the 
law  day  fixed  in  said  mortgage  had  passed  ;  that  the  stock- 
holders and  officers  of  said  company  proposed  and  suggested 
to  said  John  H.  Lee,  that  he  should  become  the  guardian  of 
complainants;  that  they  agreed  and  promised  to  make  his 
bond  as  such  guardian,  provided  he  would  allow  the  funds  of 
his  wards  to  remain  in  the  hands  of  the  said  company  ;  that 
said  guardian  consented  to  this  condition,  and  that  said  bond 
was  made  for  the  purpose  of  enabling  the  Perry  Insurance 
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and  Trust  Company  to  retain  and  use  the  funds  of  the  com- 
plainants.    The  testimony  of  John  H.  Lee,  W.  R.  Brown,  F. 
A.  Bates  and  John  W.  Crenshaw,  establish  these  facts.     It 
is  further  shown  by  the  evidence  that  the  sureties  of  John 
H.  Lee  on  his  first  bond  were  stockholders  and  officers  in  said 
company  ;  that  these  sureties  sought  out  John  H.  Lee,  and 
proposed  and  suggested  to  him  that  he  should  become  the 
guardian  of  the  complainants ;  that  they  agreed  and  prom- 
ised that  they  would  make  his  bond  for  him  upon  condition 
that  he  would  suffer  the  money  of  his  wards  to  be  retained 
by  the  Perry  Insurance  and  Trust  Company;  that  the  bond 
was  made  upon  this  agreement  and  understanding ;  that  the 
sureties  on  such  bond  were  induced  to  procure  John  H.  Lee 
to  be  appointed  guardian,  and  to  make  his  bond  for  hira 
solely  to  promote  the  interest  of  the  Perry  Insurance  and 
Trust  Compan}^  and  especially  to  obtain  the  moneys  of  com- 
plainants by  a  loan— said  moneys  being  then  in  the  posses- 
sion of  said  company  as  a  special  and  temporary  deposit ; 
that  said  Lee  did  loan  the  funds  of  his  wards  as  agreed  upon, 
without   good    and   sufficient  security.     W.  R.  Brown,  the 
president  of  the  company,  in  his  answer  to  the  direct  inter- 
rogatory, testified  as  follows  :     "  Perceiving  the  injury  that 
might  result  to  the  company     ...     .1,  for  one,  thought 
best  to  get  some  person  to  be  appointed  guardian  of  the 
children,  and  certain  stockholders  and  directors  of  the  com- 
pany consented  to  furnish  the  requisite  security  for  John  H. 
Lee,  if  he  would  become  the  guardian  and  lend  the  money  to 
the  company  for  one  year."     It  was  further  shown  by  the 
said  Brown's  testimony  that  the  money  was  loaned  under  a 
previous  agreement  between  John  H.  Lee  and  his  sureties, 
that  he  would  lend  said  money  to  said  company.     The  whole 
testimony  shows  that  this  understanding  was  well  known  be- 
fore the  first  bond  was  executed,  and  by  the  sureties  signing 
the  same.     It  clearly  appears  that  the  sureties  on  the  first 
bond  of  the  guardian,  Lee,  were  all  stockholders,  and  some  of 
them,  directors  of  said  Insurance  and  Trust  Company,  had 
originated  and  carried  into  effect  the  appointment  of  John  H. 
Lee  as  guardian  of  complainants.     It  also  appears  that  no 
outside  security  was  asked  or  offered,  and  that  the  securities 
of  the  guardian  did  not  wish  any  indemnity  from  the  said 
company.     It  was  was  further  shown  by  the  evidence  that 
the  Perry  Insurance  Company,  with  a  capital  of  only  about 
one  hundred  thousand  dollars,  had  at  the  time  of  Lee,  the 
guardian's  loan  to  it,  loaned  out  about  seventy  thousand  dol- 
lars on  mortgages  of  real  estate  of  no  greater  nominal  value. 
It  was  also  shown  that  John  H.  Lee,  or  some  one  for  him, 
procured  from  the  Probate  Judge  of  Perry  county,  several 
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days  before  Lee's  final  settlement,  a  blank  bond  in  order  that 
he  might  procure  sureties  to  the  same  for  his  re-appointment. 
The  final  settlement,  the  resignation,  and  re-appointment  of 
Lee,  are  shown  to  have  been  accomplished  on  the  same  day, 
and  the  second  bond  was  also  given  on  the  same  day.  These 
and  the  other  material  facts  are  stated  in  the  opinion.  The 
court  decreed  that  the  complainants,  and  the  cross-complain- 
ant, were  entitled  to  the  relief  prayed  for  ;  that  the  final  set- 
tlement, resignation,  and  re-appointment  of  John  H.  Lee, 
the  guardian  of  complainants,  was  absolutely  null  and  void 
for  want  of  jurisdiction  in  the  Probate  Court  acting  upon  the 
same ;  that  there  never  had  been  any  payment  by  the  Perry 
Insurance  and  Trust  Company,  to  John  H.  Lee,  of  the 
moneys  belonging  to  complainants  ;  that  there  was  no  secu- 
rity such  as  by  law  required,  given  by  the  Perry  Insurance 
Company  for  the  loan  of  such  money ;  that  such  loan  was  a 
devastavit  committed  by  the  guardian,  Lee,  and  that  the  sure- 
ties on  his  first  bond  were  bound  to  make  good  to  the  com- 
plainants any  loss  resulting  from  such  unauthorized  loan  by 
the  guardian,  Lee,  to  the  Perry  Insurance  and  Trust  Com- 
pany. It  was  further  decreed  that  John  H.  Lee  should  set- 
tle his  guardianship  in  the  Chancery  Court,  and  said  Lee 
was  decreed  to  file  his  accounts  and  vouchers  for  a  final  set- 
tlement before  the  register,  who  was  directed,  in  stating  such 
account,  to  act  conformably  to  the  terms  of  the  decree  as 
above  set  forth.  The  decree  of  the  Chancellor  upon  the  law 
and  facts,  are  here  assigned  as  error. 

W.  M.  Brooks,  and  Jno.  F.  Vary,  for  appellants. 

James  W.  Lapsley,  and  Pettus,  Dawson  &  Tillmo,  for 
appellees. 

STONE,  J, — The  capital  stock  of  the  Perry  Insurance  and 
Trust  Company  was  one  hundred  thousand  dollars,  one-half 
of  which,  $50,000,  was  paid  in.  For  the  remaining  fifty  per 
cent,  the  notes  of  the  stockholders  were  taken.  The  business 
of  the  corporation  was  taking  fire  risks,  and  a  general  bank- 
ing and  exchange  business.  The  company  commenced  busi^ 
ness,  and  in  about  three  years  had  substantially  paid  up  the 
residue  of  the  stock,  $50,000,  in  dividends  declared.  So  that, 
in  fact,  only  $50,000  of  the  capital  stock  was  paid  in.  In 
what  we  are  stating,  we. are  governed  bv  what  we  understand 
to  be  the  testimony  of  the  officers  in  charge  of  the  corpora- 
tion. The  principal  business  of  the  company  was  banking. 
We  feel  authorized  to  find  from  the  testimony  that  by,  or 
soon  after  the  year  1869,  three  or  four  years  after  the  com- 
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pany  had  commenced  business,  the  bank  had  out  near  or 
quite  sixty  thousand  dollars  of  its  money,  in  the  hands  of 
three  or  four  persons.  Twenty-five  thousand  dollars  of  this 
sum  was  out  on  a  loan  to  John  U.  Lee,  on  mortgage  of  two 
plantations  and  their  stock  and  equipments,  which  the  wit- 
nesses testify  were^  worth  twenty-five  thousand  dollars.  None 
of  them  place  the  value  above  that  sum.  Another  loan  of 
sixteen  thousand  dollars  was  secured  by  mortgage  on  a  plant- 
ation, testified  to  be  worth  eight  thousand  dollars.  A  third 
loan  or  investment  of  a  sum  between  sixteen  and  twenty 
thousand  dollars,  was  also  resting  on  the  security  of  a  planta- 
tion, not  claimed  to  have  been  worth  more  than  twenty-five 
thousand  dollars.  Now,  it  is  common  knowledge  that  lands 
put  up  at  a  forced,  cash  sale,  rarely,  if  ever,  bring  their  value. 
They  do  not  generally  sell  for  half  their  estimated  value. 
That  these  lands  were  not  convertible  into  money  at  the  face 
value  of  the  debts  they  were  pledged  to  secure,  is  shown  in  the 
fact  that  in  1872,  and  even  later,  they  had  not  been  converted 
into  money.  Even  when  the  company  made  an  assignment 
and  failed  in  1875,  one  of  these  loans  of  twenty-five  thousand 
dollars  remained  unsettled.  A  second  claim  of  nearly  or 
quite  equal  amount  had  not  been  realized  upon  in  1873,  and 
the  securities  therefor  were  sold  to  Woodruff  for  about  one- 
half  they  called  for.  The  testimony  does  not  inform  us  of 
the  subsequent  history  or  fate  of  the  loan  of  sixteen  thou- 
sand dollars.  Add  to  these  complications  the  fact  that  the 
company  had  a  banking  house  worth  ten  thousand  dollars, 
and  we  have  a  grand  total  of  seventy  per  cent,  of  the 
capital  stock  invested  in  suspended,  non-convertible  securi- 
ties and  assets.  However  much  the  directory  may  have  be- 
lieved the  corporation  solvent  and  sound — and  we  cannot 
doubt  they  did — yet,  viewed  as  a  bank,  we  cannot  think  it 
was  in  a  healthy  and  prosperous  condition  in  March,  1872. 
And  persons  familiar  with  its  condition  and  operations,  as 
directors  attending  its  meetings  should  have  kept  them- 
selves, should  have  known  that  too  much  of  its  cash  capital 
was  invested  in  non-convertible  securities.  We  are  aware 
that  men  are  ordinarily  unduly  hopeful.  Bank  directors  are 
but  men,  and  have  common  human  infirmities.  To  this,  in 
part,  we  ascribe  the  confidence  the  officers  and  directors  had 
in  their  corporation  in  1872,  and  in  1873.  We  do  not  think 
the  bank  was  in  a  prosperous  condition  during  either  of  those 
years.  Mr.  Crenshaw  was  one  of  the  original  stockholders, 
became  a  director  in  1868,  and  continued  such  until  the  cor- 
poration failed  in  1875.  He  is  not  shown  to  have  been  un- 
familiar 5^ith  the  operations  of  the  bank,  and  knowing  the 
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facts,  he  must,  if  necessary,  be  charged  with  knowledge  that 
the  banking  operations  had  been  imprudently  conducted. 

There  are  circumstances  connected  with  Mr.  Lee's  appoint- 
ment and  continuance  as  guardian,  which  we  feel  it  our  duty 
to  refer  to.  The  infant  children  of  John  Lee,  deceased,  were 
about  to  have  distributed  to  them  thirty  thousand  dollars  in 
money.  John  H.  Lee,  cousin  of  decedent,  though  shown  to 
be  an  honest,  upright  man,  was  insolvent,  and  his  insolvency 
was  known  to  the  directors  and  owners  of  the  Perry  In- 
surance and  Trust  Company.  His  chief  indebtedness  was  to 
that  corporation.  It  is  not  shown  that  he  desired  or  asked 
to  be  appointed  guardian,  or  that  the  oldest  child,  who  must 
have  been  over  fourteen  years  old,  or  the  mother  of  the  chil- 
dren, originated  the  thought  of  his  becoming  guardian.  The 
thing  was  first  suggested  by  persons  in  the  interest  of  the 
Perry  Insurance  and  Trust  Company  ;  and  when  Mr.  Lee  ex- 
pressed an  inability  to  make  the  bond,  he  was  informed  the 
company  would  make  it  for  him.  It  is  manifest  from  the 
whole  proceedings  that  one  of  the  conditions  on  which  the 
company  made  the  bond  was,  that  he  should  lend  the  money 
to  the  company.  If  such  had  not  been  the  understanding, 
he  could  not  have  made  the  bond  he  did  ;  and  we  have  no 
doubt  if  he  had  withdrawn  the  money  from  the  bank,  after 
either  of  his  appointments,  the  sureties  would  at  once  have 
ceased  to  be  longer  bound  for  him,  and  he  would  have  ceased 
to  be  guardian.  Now,  whether  this  loan  was  to  be  made 
with  or  without  security,  these  were  not  proper  considera- 
tions to  enter  into  the  selection  or  appointment  of  a  guardian. 
A  guardian  for  an  infant  should  be  selected  for  his  good 
character,  sound  judgment,  prudence,  and  adaptedness  to  the 
trust.  He  must  safely  keep  the  funds,  and,  at  the  same 
time,  make  them  productive.  The  safety  of  the  funds,  and 
the  interest  of  his  ward,  should  be  the  sole  guiding  principle 
in  the  administration  of  his  trust.  In  these  functions  he 
should  be  free  and  uu trammeled.  If  he  be  under  obligations, 
previously  assumed,  to  make  a  particular,  disposition  of  the 
funds ;  in  other  words,  if  he  be  not  entirel}'^  free  to  place  the 
loan  where  it  will  be  safest,  most  productive,  and  most  read- 
ily reduced  again  to  possession,  then  the  personal  disinter- 
estedness of  the  trust  is  impaired,  and  his  fiduciary  relation 
is  liable  to  become  warped  by  his  personal  interest,  or  social 
obligation,  if  not  by  a  more  controlling  exigency.  However 
the  pre-arrangement  may  have  been  regarded  in  the  present 
case,  the  tendency  of  such  bargains  is  antagonistic  to  the 
policy  of  our  statutes,  and  must  divide  and  weaken  the  severe 
loyalty  the  guardian  owes  his  ward.  He  should  always  keep 
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himself  free  to  deal  with   a  proposed  borrower  at   arm's 
length. 

Another  subject  for  criticism.  In  the  effort  to  relieve  Mr. 
Crenshaw  of  all  participation  in  the  second  appointment, 
the  execution  of  the  second  bond,  and  the  renewal  of  the 
loan  to  the  Perry  Insurance  and  Trust  Company,  it  has  been 
sedulously  sought  to  show  that  one  of  the  conditions  on 
which  he,  Crenshaw,  consented  to  become,  and  did  become,  a 
bondsman  in  the  first  appointment,  was,  that  he,  Crenshaw, 
should  remain  bound  only  one  year,  and  at  the  end  of  that 
time,  Lee  should  settle  his  guardianship,  account  for  the 
funds,  and  then  release  Crenshaw.  Now,  the  resignation  of 
a  guardian,  the  making  of  a  final  settlement,  and  taking  out 
new  letters,  each  entails  expense,  rendered  necessary  only  by 
the  resignation,  and  that  expense  falls  on  the  estate  of  the 
ward.  True,  under  a  statute  of  1871,  a  guardian  may  resign 
his  trust. — Code  of  1876,  §  2768.  It  was  never  contemplated, 
however,  by  the  legislature,  that  a  guardian  should  be  ap- 
pointed with  a  foregone  determination  to  resign  at  the  end  of 
a  year,  and  during  the  minority  of  the  ward. 

We  have  commented  on  these  peculiarities,  if  not  irregu- 
larities, attending  these  guardianships,  with  no  intention  of 
making  them  the  basis  of  our  decree.  Our  purpose  has  been 
to  call  attention  to  them,  to  characterize  them  as  abuses, 
and,  if  possible,  of  preventing  this  peculiarly  delicate  and 
responsible  relation  of  guardian  from  being  perverted  to  the 
purposes  of  merchandise.  We  trust  no  probate  judge  would 
make  the  appointment  of  a  guardian,  if  he  knew  that  one  of 
the  conditions  on  which  he  could  make  his  bond  was,  that 
he  should  commit  the  custody  and  administration  of  the 
ward's  estate  to  another,  either  natural  or  artificial,  person  ; 
or,  if  he  knew  the  trust  was  to  be  retained  for  only  a  short 
period,  less  than  the  term  of  the  ward's  minority.  We  take 
a  step  farther.  If  an  administrator  or  guardian  resign,  and, 
at  the  same  time,  apply  for  re-appointment  as  his  own  suc- 
cessor, and  offer  a  new  bond  with  sureties  changed,  this 
should  awaken  inquiry  in  the  breast  of  the  probate  judge  ; 
and,  prima  facie,  he  should  refuse  to  make  the  second  ap- 
pointment. We  do  not  design  these  remarks  to  apply 
specially  to  this  case,  more  than  to  any  other  similarly  cir- 
cumstanced. 

A  great  deal  of  testimony  has  been  taken  to  prove  that, 
when  Lee  was  first  appointed  guardian,  there  was  no  prior 
agreement  that  the  money  of  the  wards  should  be  lent  to  the 
Perry  Insurance  and  Trust  Company,  withoul  security.  As 
matter  of  fact,  we  think  there  is  a  failure  to  prove  such  pre- 
arrangement.    It  is  not  denied,  however,  that  it  was  previ- 
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ously  agreed  that  the  money  should  be  lent  to  the  corpora- 
tion ;  and  we  think  we  may  safely  affirm  that  without  such 
agreement,  Lee  could  not  have  procured  the  sureties  he  did, 
and  could  not  have  made  an  acceptable  bond.  There  is,  on 
the  other  hand,  no  testimony  that,  in  the  previous  negotia- 
tions, any  thing  was  said  about  securities,  and  it  is  very 
certain  that  when  the  loan  came  to  be  made,  none  were  re- 
quired. True,  two  names  were  indorsed  on  the  written  con- 
tract, but  the  proof  is,  that  these  indorsers  signed  their  names 
without  request  from  any  one,  and  both  were  confessedly  in- 
solvent when  they  so  indorsed.  We  can  not  regard  thes« 
indorsements  as  a  compliance  with  the  statute,  or  as  furnish- 
ing any  security  whatever.— Code  of  1876,  §  2773.  The 
guardian  did  lend  the  money  without  security,  and  this  ren- 
dered him  and  his  sureties  liable  therefor,  no  matter  how  sol- 
vent the  insurance  and  trust  company  may  have  been  at  that 
time.  He  violated  a  positive  statutorv  duty,  and  this  fastened 
the  liability.— Zee  v.  Lee,  55  Ala.  590 ^  598. 

Having  shown  that  the  guardian,  by  lending  the  money 
without  security,  fastened  a  liability  on  himself  and  sureties, 
the  question  is,  have  the  sureties  on  the  first  bond  who  were 
not  on  the  second,  been  discharged  ?  The  loan  was  made 
March  5th,  1872,  and  the  liability  then  attached.  Has  it 
been  cancelled  ? 

In  January,  1873,  Lee,  the  guardian,  filed  his  account  cur- 
rent and  vouchers  for  a  final  settlement  of  his  guardianship, 
pursuant  to  the  agreement  he  made  with  Crenshaw.  Proper 
order  was  made,  notice  by  advertisement  given,  and  on  the 
5th  day  of  March  the  accounts  were  audited,  the  balances 
ascertained,  and  decrees  were  rendered  against  him  for  th-e 
several  sums  ascertained  to  be  due  his  wards  respectively. 
No  objection  is  urged  to  the  formal  regularity  of  these  pro- 
ceedings. In  point  of  fact,  Lee  was  guardian  when  he  filed 
his  account  current,  and  continued  so  until  the  day  of  set- 
tlement, March  5th,  1873,  when  be  resigned.  He  took  all  the 
steps  necessary  to  a  settlement,  if  he  did  not  make  the  set- 
tlement itself,  before  he  resigned.  The  record  does  not  in- 
form us  whether  the  settlement  or  resignation  was  first  in 
point  of  time ;  but  does  inform  us  that  both  took  place 
March  5th,  1873.  A  guardian  ad  litem  had  been  appointed  to 
represent  the  minors  in  the  settlement,  and  the  decrees  were 
rendered  in  his  favor  for  the  use  of  the  several  minors.  There 
is  no  statute  authorizing  a  guardian  to  settle  his  accounts 
finally,  while  he  remains  in  office.  He  can  settle  when  the 
ward  comes  of  age,  or,  if  a  female,  when  she  marries,  or  when 
his  authority  as  guardian  ceases  by  removal,  &c. — Code  of 
187G,  §  2772.     There  are  other  provisions  for  coercive  settle- 
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ments,  but  they  do  not  apply  to  this  case. — Code,  §§  2791-2. 
The  settlement  being  set  on  foot  and  made  when  the  Probate 
Court  had  no  authority  or  jurisdiction  in  the  premises,  it 
stands  for  nothing,  and  may  be  collaterally  assailed,  or 
treated  as  a  nullity. — Lewis  v.  Allred,  57  Ala.  628.  Until  the 
term  of  the  guardianship  had  ceased  by  the  majority  of  the 
ward,  or,  by  a  cessation  of  the  guardian's  authority,  the  Pro- 
bate Court  had  no  jurisdiction  to  take  any  steps  looking  to 
a  final  settlement.  This  case  must  be  treated,  then,  as  if  no 
attempt  had  been  made  to  settle  in  March,  1873. 

It  is  contended  for  Crenshaw,  that  he  is  entirely  discharged 
from  liability  :  First.  Because^  after  Lee  had  resigned  his 
first  guardianship,  had  been  re-appointed,  and  had  qualified 
under  that  appointment,  the  Perry  Insurance  and  Trust 
Company  actually  paid  to  him  the  money  it  had  borrowed 
from  him,  that  he  then  re-lent  the  money  to  the  company, 
and  reported  to  the  Probate  Court  that  he  had  collected  the 
several  decrees  rendered  against  him  in  the  former  guardian- 
ship. We  can  not  agree  to  the  proposition  that  what  took 
place  on  the  5th  March,  1873,  amounted  to  a  payment  in 
fact.  True,  the  money  was  shown  to  Mr.  Lee,  and  we  have 
no  doubt  it  was  the  correct  amount.  He  was  also  informed 
that  there  was  his  money,  and  he  was  requested  to  count  it. 
This,  however,  was  but  an  empty  form.  He  had  previously 
agreed  not  to  take  the  money  from  the  company,  and  on  the 
strength  of  that  agreement,  the  officers  and  stockholders  of 
the  coporation  had  made  his  second  bond  for  him.  If  he 
had  taken  the  money,  he  would  have  violated  his  agreement, 
and  wo  have  no  doubt  his  sureties  would  have  refused  to  be 
longer  bound  for  him.  The  law  regards  the  substance  of 
things,  not  their  semblance.     There  was  no  payment  in  fact. 

It  is  contended,  in  the  second  place,  that  inasmuch  as  Mr. 
Lee,  by  his  second  appointment,  became  his  own  successor — 
thus  centering  in  himself  the  authority  to  demand,  and  the 
duty  to  pay — the  law,  from  the  necessity  of  the  case,  presumes 
a  payment  of  the  claim  to  the  creditor  estate.  This,  because 
the  law  furnishes  him  no  coercive  measures  for  collecting  the 
demand,  and  because  it  was  his  duty  under  the  second  ap- 
pointment, to  possess  himself  of  the  assets  of  his  ward.  We 
need  not,  and  do  not,  in  this  case,  decide  what  would  be  the 
rule,  if  Lee  had  made  a  valid  settlement  of  the  guardian- 
•  ship,  and  the  decree  of  the  court  thereon,  had  fixed  and  de- 
termined authoritatively,  the  extent  of  liability  of  the  first 
to  the  second  guardianship.  That  is  not  this  case.  We 
have  shown  above  that  the  attempt  to  make  a  settlement  was 
a  nullity,  because  the  statutory  jurisdiction  did  not  attach. 
The  case  then  stands  in  law,  as  if  the  amount  due  from  the 
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first  to  the  second  guardianship  was  unascertained.  In  such 
cases,  we  hold  that  the  wards  are  clothed  with  an  election,  to 
charge  the  sureties  on  the  first  bond,  for  the  unauthorized 
loan  of  the  money  by  the  guardian,  without  security  ;  or, 
they  may  proceed  against  the  sureties  on  the  second  bond, 
for  the  failure  of  their  principal  to  obtain  a  proper  decree  of 
the  court,  and  transfer  the  assets  to  the  second  guardianship. 
The  case  is  directly  within  the  principle  declared  in  Jfhit- 
loorth  V.  Oliver,  39  Ala.  283.  See  Morroiu  v.  Peyton,  8  Leigh. 
54 ;  Aylett  v.  King,  11  Leigh.  486 ;  Flinn  v.  Carter,  59  Ala. 
364. 

There  was  a  demurrer  in  the  court  below  for  multifarious- 
ness. The  multifariousness  charged  was,  that  the  bill  makes 
both  sets  of  the  sureties  defendants,  and  seeks  a  joint  recov- 
ery against  them  for  the  funds  improperly  lent  to  the  in- 
surance and  banking  copnpany,  under  the  circumstances  dis- 
closed above.  The  Chancellor  sustained  the  demurrer  for 
multifariousness,  and  the  complainants  appealed  to  this 
court. — Lee  v.  Lee,  55  Ala.  590.  We  reversed  the  ruling  of 
the  Chancellor,  holding  that  on  the  face  of  the  bill  it  was  not 
multifarious.  Among  the  averments  of  the  bill,  which  we 
decided  was  not  multifarious  on'  its  face,  we  copy  as  follows: 
"That  before  and  on  the  28th  day  of  January,  1873,  [the  time 
when  the  accounts  current  were  filed  to  make  final  settlement 
of  the  first  guardianship],  the  Perry  Insurance  and  Trust 
Company  was  in  failing  circumstances,  and  unable  to  pay  its 
debts,  which  was  then  well  knoAvn  to  said  J.  W.  Crenshaw," 
and  the  other  sureties  on  Lee's  first  guardian  bond  ;  "that 
said  J.  "W.  Crenshaw,  well  knowing  the  failing  condition  of 
said  Perry  Insurance  and  Trust  Company,  and  that  it  was 
unable  to  pay  its  debts,  and  well  knowing  that  said  company 
was  indebted  to  John  H.  Lee  as  guardian,  as  aforesaid,  on 
account  of  the  money  so  loaned,  in  a  sum  of  more  than  twen- 
ty-seven thousand  dollars,  and  well  knowing  that  said  John 
H.  Lee  was  insolvent,  threatened  to  inake  application  to  the 
Probate  Court  to  be  released  from  the  bond  of  said  John  H. 
Lee  as  guardian,  as  aforesaid  :  thereupon,  it  was  planned  be- 
tween said  J.  W.  Crenshaw  and  said  W.  R.  Brown,  then 
president  of  said  Perry  Insurance  and  Trust  Company,  said 
Francis  A.  Bates,  and  the  other  officers  of  said  company,  and 
said  John  H.  Lee.  that  said  John  H.  Lee  should  settle  his 
said  guardianship  in  the  Probate  Court,  and  resign  his  said 
guardianship,  and  then  apply  to  be  re-appointed  guardian  of 
your  orators  and  oratrix,  and  give  a  new  bond,  and  acknowl- 
edge satisfaction  of  the  balances  which  should  be  found 
against  him  on  such  settlement ;  that  this  arrangement  was 
contrived  and  planned,  for  the  purpose  and  with  the  intent 
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to  release  the  said  J.  W.  Crenshaw  from  liability  on  the  said 
guardian  bond,  as  the  surety  of  said  John  H.  Lee,  without 
the  payment  of  any  money."  The  bill  then  avers  that  all 
these  plans  were  carried  out  with  the  concurrence  of  said  J. 
W.  Crenshaw,  W.  R.  Brown,  and  F.  A.  Bates,  and  other  offi- 
cers of  said  company,  and  that  it  was  done  "for  the  purpose 
and  with  the  intent  on  the  part  of  said  John  H.  Lee,  J.  W. 
Crenshaw,  W.  R.  Brown,  and  other  officers  of  said  company, 
to  carry  out  the  plan  so  contrived  to  release  said  J.  W.  Cren- 
shaw from  his  said  liability,  without  the  payment  of  any 
money  ;  and  then  prevent  any  call  being  made  on  the  Perry 
Insurance  and  Trust  Company  for  the  payment  of  the  money 
so  borrowed  from  John  H.  Lee,  as  aforesaid."  Treating 
these  averments  as  true,  as  it  was  our  duty  to  do  on  demur- 
rer, they  make  a  very  clear  and  strong  case  of  covinous  com- 
bination and  conspiracy  to  defraud  the  complainants.  The 
only  name  found  on  the  first  bond  that  is  not  on  the  second, 
is  that  of  J.  W.  Crenshaw.  Hence,  he  alone  is  interested  in 
having  the  first  set  of  sureties  discharged.  It  will  be  seen  in 
the  averments  copied,  that  he  is  charged  with  full  knowledge, 
and  with  active  participation  in  all  that  was  unlawfully 
planned  and  executed  to  the  prejudice  of  complainants.  The 
charges  made,  if  true,  fix  on  him  a  liability,  common  with  the 
other  bondsmen.  On  these  grounds,  and  these  alone,  was 
the  bill  in  this  cause  relieved  of  the  charge  of  multifarious- 
ness.— Lee  V.  Lee,  55  Ala.  590.  The  case  is  now  before  us  on 
the  testimony.  We  have  shown  above  that  in  March,  1872, 
and  in  March,  1873,  the  Perry  Insurance  and  Trust  Com- 
pany, as  a  banking  institution,  was  not  in  a  prosperous  con- 
dition. It  is  not  shown  it  was  insolvent,  or  that  Crenshaw 
knew  or  believed  it  was  in  failing  circumstances.  On  the 
contrary,  the  testimony  shows  that  he,  the  other  directors, 
and  the  stockholders,  believed  the  corporation  to  be  solvent 
and  sound  at  each  of  those  dates.  There  is  not  only  no  testi- 
mony connecting  Crenshaw  with  the  design,  plan  and  combi- 
nation charged,  to  have  Lee  re-appointed,  to  have  him  exe- 
cute a  new  bond,  and  thus  release  Crenshaw,  without  requir- 
ing the  company  to  pay  the  money,  but  the  testimony  is 
uniform,  strong,  and  convincing,  that  he,  Crenshaw,  had 
nothing  to  do  with  procuring  the  second  appointment,  the 
execution  of  the  second  bond,  or  the  continuance  of  the  loan 
to  the  company.  The  testimony  is,  that  he  did  not  even 
know  there  was  a  plan  or  wish  to  have  Lee  re- appointed. 
He  desired  to  be  released  from  the  bond,  expected  Lee's 
guardianship  to  ceiise,  and  expected  the  money  to  be  paid. 
The  testimony  is,  that  the  company  had  set  apart  the  money 
with  which  to  make  the  payment,  and,  at  one  time,  expected 
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to  pay  it.  There  was  a  purpose  subsequently  formed  to  have 
Lee  re-appointed,  and  thus  retain  the  money  in  the  bank, 
but  there  was  no  proof  connecting  Crenshaw  with  this  newly 
formed  purpose,  or  showing  he  had  knowledge  of  it.  The 
combination  and  conspiracy  charged  upon  Crenshaw,  with 
others,  which,  on  demurrer,  relieved  the  bill  of  the  imputation 
of  multifariousness,  is  thus  shown  to  have  failed  in  the  proof. 
In  the  only  aspect  in  which  the  unities  of  the  bill  can  be 
maintained,  the  complainants  must  fail  for  want  of  proof. 
The  testimony  fails  to  show  a  common  liability  resting  on 
Crenshaw  and  the  new  sureties  on  the  second  bond.  We 
have  shown  above  that  each  set  of  sureties  is  liable,  but  there 
is  no  .common  liability.  It  presents  a  case  for  election  by 
the  wards,  against  which  set  of  sureties  they  will  proceed. 
This  objection  arises  on  the  evidence,  which  fails  to  sustain 
one  phase  of  the  bill,  still  it  shows  complainants  are  entitled 
to  substantial  relief,  and  they  are  entitled  to  an  opportunity 
to  amend. — Code  of  1876,  §  3790;  Smith  v.  Coleman,  59 
Ala.  260. 

The  bill  in  the  present  case  was  filed  December  22d,  1875. 
In  1876  John  H.  Lee,  by  mortgage,  conveyed  to  the  Perry 
Insurance  and  Trust  Company,  two  plantations,  to  secure  the 
payment  of  a  debt  he  owed  the  company  for  money  advanced 
for  him,  amounting  to  twenty-five  thousand  dollars.  This 
debt  remained  uncollected,  and  in  March,  1875,  when  the  af- 
fairs of  the  corporation  were  becoming  desperate,  this  mort^ 
gage  and  the  debt  it  secured  were  transferred  and  assigned 
by  the  company  to  John  H.  Lee,  guardian,  as  collateral  secu- 
rity of  the  said  loan,  so  made  by  Lee,  guardian,  to  the  com- 
pany. It  was  stipulated  in  the  assignment  that  the  mort- 
gage should  not  be  purchased  until  after  three  years  from 
the  assignment.  In  July,  1878,  the  present  complainants, 
wards  of  said  John  H.  Lee,  filed  their  bill  to  foreclose  this 
mortgage,  claiming  the  proceeds  to  be  realized,  in  part  pay- 
ment of  the  said  sum  due  them  from  their  guardian.  The 
defendants  in  this  suit  plead  this,  and  rely  on  it  as  a  ratifica- 
tion of  the  illegal  and  unauthorized  loan  made  by  the  guard- 
ian, and  as  a  bar  to  any  further  complaint  by  the  wards 
that  their  moneys  had  been  lent  withont  security.  When 
Lee,  the  guardian,  lent  the  money  of  his  wards  to  the  Perry 
Insurance  and  Trust  Company  without  security,  he  commit- 
ted a  devastavit — a  breach  of  his  statutory,  oflScial  duty. 
3Iay  V.  Duke,  61  Ala.  53.  The  Perry  Insurance  and  Trust 
Company,  when  they  then  borrowed  the  money,  knew  it  was 
the  property  of  his  wards,  and  must  be  charged  with  knowl- 
edge that  in  the  loan  the  guardian  violated  his  statutory 
duty.     The  company  aided  him  in  this  breach  of  duty,  an4 
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became  rerjipients  of  the  money  by  and  through  that  breach 
of  duty.  This  constituted  them  trustees  of  the  funds  in  in- 
vitum,  with  all  the  duties  and  disabiUties  of  the  rightful  trus- 
tee and  guardian,  Lee,  resting  upon  them,  but,  without  the 
powers  and  rights  of  the  latter.  Thus  making  themselves 
trustees  in  invitum,  it  is  in  the  power  of  the  beneficiaries  to 
charge  this  trust  upon  the  company,  and  make  it  an  original 
debtor  to  them,  in  common  with  their  lawful  guardian  and 
rightful  trustee.  The  company  and  Lee  are  joint  and  several 
trustees  of  this  fund,  and  liable  to  account  as  such  to  the 
beneficiaries,  if  the  latter  elect  to  so  treat  them. — 2  Story 
Eq.  Ju.  §  1257 ;  Perry  on  Trusts,  §§  832,  835,  836,  840,  841, 
810,  814 ;  Preston  v.  McMillan,  58  Ala.  84  ;  Graft  v.  Carth- 
man,  16  Amer.  Dec.  741  ;  Coleman  v.  Cocke,  18  Ala.  757  ; 
Powell  V.  Jones,  1  Ired  Eq.  337. 

It  being  thus  shown  that  the  Perry  Insurance  and  Trust 
Company  had  made  complainants  claim  its  original  debt,  in 
common  with  Lee,  the  guardian,  it  follows  that  any  partial 
payment  made,  or  security  given  by  it,  is  no  more  a  bar  to 
further  suit  against  it,  or  against  Lee  and  his  sureties,  than  if 
Lee  himself  had  made  partial  payment,  or  given  collateral 
security. 

But  aside  from  the  principle  stated  above,  we  do  not  think 
there  is  anything  in  the  alleged  ratification  that  can  preju- 
dice the  present  complainants.  Suing  as  they  do,  they  are 
no  more  estopped  than  they  would  be,  if  Lee,  their  guardian, 
having  collected  a  part  of  the  money  from  the  company,  the 
wards  accepted  it  from  him,  with  a  knowledge  of  the  source 
*rom  which  it  came  ;  or,  than  Lee  himself  would  be,  if  suing 
the  insurance  and  banking  company  for  the  money.  The 
suit  to  forclose  the  mortgage  does  not  exonerate  Lee  from 
liability  for  his  devastavit  and  default,  and  his  sureties  are  as 
much  bound  therefor  as  he  himself  is. — 2  Story  Eq.  Ju. 
§  1092  ;  Harris  v.  Harrison,  78  N.  C.  202  ;  Poivell  v.  Jones,  su- 
pra ;  Alexander  v.  Dohy,  Rice  Eq.  {S.    C.)  23. 

The  Chancellor  granted  relief  on  the  cross  bill.  The  view 
we  take  of  the  case  would  seem  to  leave  no  ground  for  that 
bill  to  rest  on.  We  will  simply  reverse  his  decree  on  the 
cross-bill,  and  leave  it  for  disposition  in  the  court  below,  after 
the  pleadings  shall  have  been  amended. 

The  decree  of  the  Chancellor  is  reversed,  and  the  cause 
remanded. 

[Note  by  the  Reporter. — At  a  subsequent  day  of  the  term 
the  appellants  applied  for  a  re-hearing,  upon  which  the  court 
rendered  the  following  opinion.] 
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STONE,  J. — It  has  been  again  pressed  upon  us  with  great 
zeal  and  earnestness,  that  the  wards,  complainants  in  this 
suit,  by  claiming  the  benefit  and  security  of  the  mortgage  of 
Lee,  their  guardian,  to  the  Insurance  and  Trust  Company, 
which  was  subsequently  transferred  by  the  latter  back  to 
Lee  as  security,  of  the  loan  to  the  company,  must  be  re- 
garded as  having  thereby  ratified  and  adopted  as  legal,  the 
loan  made  to  the  company.  In  other  words,  the  principle  is 
invoked,  that  if  A,  without  authority,  convert  the  money  or 
property  of  B,  into  other  property,  and  B,  with  knowledge, 
assert  his  ownership  of  the  property  into  which  his  own 
ejffects  had  been  converted,  this  is  a  ratification  of  A's  unau- 
thorized act,  and  equally  absolves  A  from  liability  for  the 
conversion,  and  the  person  to  whom  he  had  delivered  B's 
effects  from  liability  to  account  therefor.  The  principle  is, 
that  ratification,  with  full  knowledge,  is  the  equivalent  of  prior 
authority.  In  holding,  as  we  did  in  the  principal  opinion, 
that  the  Insurance  and  Trust  Company  had  made  itself  a 
trustee  in  invitum,  and  thereby  became  a  principal  debtor,  we 
thought,  and  still  think  we  showed  the  inquiry  propounded 
above  was,  and  is  immaterial.  Being  a  principal  debtor,  par- 
tial payment  or  partial  security  absolves  no  one,  except  pro 
tanto,  any  more  than  partial  payment  or  security  given  by  a 
joint  obligor,  will  absolve  his  co-obligor. 

But  that  principle  has  no  application  to  this  case.  This  is 
not  the  case  of  a  conversion  of  trust  funds  by  the  trustee  into 
something  else,  leaving  the  beneficiary  the  right  and  privi- 
lege of  claiming  the  thing  converted,  or  the  thing  into  which 
it  is  converted. 

The  law,  in  such  case,  justly  says  he  may  claim  either,  but 
shall  not  have  both.  In  the  present  case  the  breach  of  trust 
was  committed  in  March,  1872,  by  lending  the  money  to  the 
insurance  company  without  security.  The  money  was  notf 
converted  into  anything,  which  the  beneficiaries  did  or  could 
claim.  Three  years  afterwards,  the  Insurance  and  Trust  Com- 
pany turned  the  mortgage  security  over  to  Lee  the  guardian, 
as  collateral  security  to  the  debt  the  corporation  owed  to  him 
as  guardian.  In  equity,  every  one  interested  in  the  collection 
of  the  debt  the  insurance  company  owed,  had  the  right  to 
claim  that  the  proceeds  of  that  collateral  security  should  be 
applied  towards  the  liquidation  of  the  original  liability.  The 
beneficiaries — wards — the  sureties  of  Lee,  the  guardian,  and 
the  Perry  Insurance  and  Trust  Company,  each  and  all  had 
the  right  to  have  the  collateral  made  available  for  their  com- 
mon benefit.     See  Thmnes  v.  Herbert,  61  Ala.  340. 

Nor  is  there  anything  in  the  argument,  that  by  asserting 
claim  to  the  collateral  security,  the  complainants  (wards)  weak- 


1880.]  OF  ALABAMA.  425 

[Ala.  Gold  Life  Ins.  Co.  v.  Anderson.] 

ened  or  impaired  any  right  Crenshaw,  as  surety  of  Lee,  could 
assert.  His  right,  as  surety  was,  to  stand  on  the  terms  of  the 
contract  his  principal,  John  H.  Lee,  had,  by  his  bond,  made 
with  the  complainants.  It  was  his  equitable  right  to  have 
every  security  Lee,  his  principal,  had  acquired,  utilized  in  his 
own  exoneration.  The  complainants,  the  wards,  had  the  same 
right,  and  their  suit  to  foreclose  was  but  an  assertion  of  that 
right.  If  they,  by  their  own  act,  or,  possibly  by  their  negli- 
gence, had  deprived  Crenshaw  of  the  benefit  of  that  fund,  a 
contention  by  him  that  they  had  thereby  discharged  him, 
would  be  much  better  supported  by  reason  and  authority 
than  the  position  he  now  takes.  If  he  suffered  the  Lees, 
complainants,  to  acquire  the  mortgage  property  at  a  sum  be- 
low its  value,  that  was  his  own  error  or  fault. 
The  application  for  a  re-hearing  must  be  denied. 


Alabama  Gold  Life  Insurance  Com- 
pany V,  Anderson. 

Bill  in  Equity  to   Creditor  to  he  Subrogated  to  the  Bights  of 
Surety  Holding  Mortgage  from  Principal  Debtor. 

1.  Security  created  by  surety;  when  enures  to  credi/or.  — A  security  or  trust 
created  by  the  principal  debtor  for  the  benefit  of  his  surety,  and  not  limited 
in  terms  to  the  mere  personal  protection  of  the  latter,  is  a  security  or  trust 
for  the  payment  of  the  debt,  and  enures  to  the  benefit  of  the  common  creditor. 

2.  ikime ;  same.— Bat,  to  have  this  effect,  the  trust  or  security  must  confer 
on  the  surety  a  clear  right  to  appropriate  it  to  the  payment  of  the  common 
debt,  and  the  right  to  retain  it  until  the  debt  be  paid. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

On  January  7,  1875,  F.  L.  McCain  recovered  a  judgment 
in  the  Circuit  Court  of  the  United  States,  at  Mobile,  against 
the  Southern  Life  Insurance  Co.  of  Memphis,  for  the  sum  of 
$6,535.56,  which  judgment  shortly  thereafter  became  the 
property  of  the  Alabama  Gold  Life  Insurance  Company.  The 
Southern  Life  Insurance  Company  desiring  to  appeal  to  the 
Supreme  Court  of  the  United  States,  applied  to  T.  H.  Daugh- 
drill  to  sign  the  appeal  bond  for  it.  Daughdrill  agreed  to 
sign  the  appeal  bond,  and  did  so,  making  the  following  agree- 
ment, viz  :  "  The  said  Daughdrill,  on  his  part,  agrees  to  be- 
come surety  for  the  said  Southern  Life  Insurance  Company 
in  such  amount  as  it  may  be  required  or  expected  to  give,  to 
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remove,  by  writ  of  error,  to  the  Supreme  Court  of  the  United 
States  a  certain  judgment  for  the  sum  of  six  thousand  five 
hundred  and  thirty-five  56-100  dollars,  recently  recovered 
(besides  costs)  in  the  Circuit  Court  of  the  United  States  for 
the  fifth  judicial  circuit,  and  southern  district  of  Alabama, 
in  favor  of  Francis  L.  McCain,  against  the  said  Southern 
Life  Insurance  Company,  and  also  to  take  out  a  policy  of  in- 
surance on  his  own  life,  or  on  the  life  of  his  wife,  if  he  be  un- 
insurable, in  the  office  of  the  said  Southern  Life  Insurance 
Company,  and  also  to  furnish  within  two  months  from  this 
date  to  the  said  Southern  Life  Insurance  Company  the  ap- 
plication of  responsible  persons  for  insurance  on  the  lives  of 
healthy  persons  to  the  extent  of  ten  thousand  dollars,  if  prac- 
ticable ;  and  further,  the  said  Daughdrill  agrees  to  use  his 
influence  in  promoting  the  business  of  the  said  Southern  Life 
Insurance  Company  ;  and  the  said  Southern  Life  Insurance 
Company,  on  its  part,  agrees  to  loan  to  the  said  Daughdrill, 
within  forty  days  from  this  date,  the  sum  of  five  thousand 
dollars  for  the  period  of  one  year,  at  eight  per  cent,  interest 
per  annum,  provided  the  payment  of  the  same  is  secured  by 
satisfactory  mortgage  on  real  estate  in  the  city  of  Mobile, 
which  is  worth  twice  the  amount  of  the  loan,  the  title  to 
which  is  satisfactory  to  the  said  Southern  Life  Insurance 
Company,  its  officers  or  agents,  entirely  free  from  all  other 
incumbrances.  It  is  further  agreed,  that  in  case  the  said  suit 
should  not  be  decided  by  the  said  Supreme  Court  before  the 
expiration  of  the  year  for  which  said  loan  is  made,  then  the 
said  Southern  Life  Insurance  Company  will  continue  the  said 
loan  upon  the  same  security  until  said  suit  is  decided  by  said 
Supreme  Court,  and  at  the  same  rate  of  interest. 

It  is  understood  and  agreed  that  the  interest  on  said  loan 
is  to  be  paid  in  advance,  annually  or  semi-annually,  as  said 
company  may  prefer ;  and  it  is  also  agreed  the  policy  of  in- 
surance hereinbefore  referred  to,  to  be  taken  out  by  the  said 
Daughdrill  on  the  life  of  himself,  or  of  his  wife,  is  to  be  held 
by  said  Southern  Life  Insurance  Company,  or  for  its  benefit, 
as  an  additional  security  (besides  the  mortgage)  for  the  re- 
payment of  the  proposed  loan,  until  the  final  payment  of  such 
loan.  The  said  Daughdrill  further  agrees  to  pay  all  taxes  of 
whatever  description,  already  due  or  that  may  become  due, 
on  the  property  to  be  mortgaged  as  above  provided,  and  to 
pay  all  premiums  that  may  become  due  on  the  policy  of  in- 
surance to  be  issued  on  his  own  life,  or  the  life  of  his  wife,  as 
above  agreed,  during  the  continuance  of  the  loan  above 
agreed  upon.  In  case  of  failure  to  pay  said  taxes  or  said 
premiums,  the  aforesaid  Southern  Life  Insurance  Company 
be  authorized  to  foreclose  the  mortgage  on  the  said  property." 
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Daughdrill  obtained  the  money  mentioned  in  the  agreement, 
and  the  mortgage  therefor  was  executed  and  delivered  by 
him  on  February  25th,  1875.  On  February  Hth,  1875,  a 
policy  on  the  life  of  Mrs.  Daughdrill  was  taken  out  in 
the  Southern  Life  Insurance  Company,  by  Daughdrill.  The 
judgment  was  affirmed  in  the  Supreme  Court  of  the  United 
States,  and  an  execution  issued  thereon,  was  returned  '^  no 
property  found,"  as  to  all  the  obligors  on  the  bond.  Pending 
the  appeal,  on  January  31, 1876,  the  Southern  Life  Insurance 
Company  was  adjudicated  a  bankrupt.  In  August,  1878, 
Daughdrill  was  adjudicated  a  voluntary  bankrupt.  Daugh- 
drill being  indebted  to  James  Bond,  as  administrator  of  Poe, 
deceased,  and  to  Anderson  &  Bond,  made  a  deed  to  W.  S. 
Anderson,  as  trustee,  to  secure  the  payment  of  these  debts 
on  the  main  body  of  lands  described  in  the  mortgage  deed 
from  Daughdrill  to  the  Southern  Life  Insurance  Company. 
The  Southern  Life  Insurance  Company  filed  its  bill  alleging 
the  facts  above  recited,  and  shortly  after  its  bankruptcy  the 
assignees,  under  a  decree  of  the  District  Court  of  the  United 
States,  at  Memphis,  Tennessee,  sold  the  note  and  mortgage 
to  the  Alabama  Gold  Life  Insui'ance  Company,  and  the  title 
was  made  it  through  the  president  of  the  Southern  Life  In- 
surance Company.  The  bill  was  then  amended  by  setting 
forth  the  facts  of  the  sale  and  purchase,  and  making  the 
agreement,  the  mortgage  and  the  mortgage  notes,  exhibits  to 
the  bill,  aud  prayed  a  foreclosure  and  sale  to  satisfy  the  said 
notes.  Mrs.  Daughdrill,  on  whose  life  the  company  had 
issued  a  policy  for  $5,000,  died  in  January,  1876.  The  Chan- 
cellor decreed  that  the  debts  secured  b}'^  the  deed  to  Ander- 
son, trustee  for  Bond,  as  administrator,  and  to  Anderson  & 
Bond,  were  superior  in  equity  to  the  judgment,  and  decreed 
that  the  complainant  was  entitled  only  to  the  excess  of  the 
mortgage  debt  over  the  death  claim,  which  operated  as  a 
payment  of  the  mortgage  to  that  amount.  This  ruling  is  as- 
signed as  error. 

Overall  &  Bestor,  for  appellant.— When  Daughdrill 
signed  the  bond  he  became  a  surety  for  the  principal  debtor, 
the  Southern  Life  Insurance  Company,  and  we  invoke  the 
principle  that  securities  received  by  the  surety  from  the  prin- 
cipal debtor,  either  for  the  payment  of  the  common  debt,  or 
for  the  indemnity  of  the  surety  against  loss  because  of  his 
liability,  are  regarded  as  created  for  the  protection  of  the 
debt,  and  equity  will  compel  the  execution  of  the  trust. 
Daughdrill  stipulated  for  at  least  partial  indemnity.  He  re- 
ceived the  company's  money  in  connection  with  his  becom- 
ing surety.     Under  the  agreement  he  could  keep  the  money 
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as  long  as  his  liability  on  the  bond  existed,  if  he  did  not  vio- 
late any  other  stipulation  in  the  agreement.  The  general 
rule  is,  that  where  a  surety  or  person  standing  in  the  situa- 
tion of  a  surety  for  the  payment  of  a  debt,  receives  a  security 
for  his  indemnity,  and  to  discharge  such  indebtedness,  the 
principal  creditor  is  in  equity  entitled  to  the  full  benefit  of 
that  security,  and  it  makes  no  diflference  that  such  principal 
creditor  did  not  act  upon  the  credit  of  such  security  in  the 
first  instance,  or  even  know  of  its  existence.  The  authorities 
place  the  principle  upon  the  ground,  that  as  the  security  is  a 
trust  for  the  better  securing  the  debt,  it  attaches  to  it,  and 
hence  it  is  that  it  may  be  made  available  by  the  creditor, 
although  unknown  to  him. — Brandt  on  Guaranty  &  Surety- 
ship, 380,  §  282  ;  8  Ala.  866. 

BRICKELL,  C.  J.— The  general  principle  on  which  appel- 
lant relies  in  support  of  the  remedy  it  seeks  to  enforce,  is 
well  known  and  familiar  to  courts  of  equity,  and  has  been  in 
this  court  allowed  its  largest  operation.  The  principle  is, 
that  if  a  principal  debtor  creates  a  security,  or  trust,  for  the 
indemnity  of  his  surety,  not  in  terms  limited  to  the  mere 
personal  protection  of  the  surety,  it  is  a  security  or  trust  for 
the  payment  of  the  debt  enuring  to  the  benefit  of  the  com- 
mon creditor.  To  bring  a  case  within  the  operation  of  the 
principle,  there  mus^,  of  course,  be  a  trust,  or  security  cre- 
ated, conferring  on  the  surety  the  clear  right  to  appropriate 
it  to  the  payment  of  the  common  debt,  and  the  right  to  re- 
tain it  until  the  debt  is  paid.  The  agreement  between 
Daughdrill,  the  surety,  and  the  Southern  Life  Insurance 
Company,  the  principal  debtor,  cannot  be  construed  as  cre- 
ating a  trust  or  security  for  the  payment  of  the  common 
debt,  or  for  the  mere  personal  protection  of  Daughdrill  as 
surety.  Beading  that  agreement  by  its  terms  alone,  or  in 
the  light  of  the  attending  circumstances,  by  the  loan  of 
money  to  Daughdrill,  and  the  contemporaneous  mortgage 
to  secure  its  payment,  no  other  than  the  simple  relation  of 
debtor  and  creditor  was  created,  or  contemplated.  True,  in 
the  agreement  it  is  recited,  as  one  of  the  inducements  to  the 
company  to  make  the  loan,  that  Daughdrill  had  agreed  to 
become  surety  on  the  writ  of  error  bond.  This  is,  however, 
in  connection  with  the  recital  of  other  inducements — the 
taking  from  the  company  a  policy  of  insurance  on  his  own 
life,  or  that  of  his  wife  ;  the  procuring,  within  two  months, 
insurance  on  the  lives  of  healthy  persons,  to  the  extent  of 
ten  thousand  dollars,  if  practicable,  and  the  use  of  his  in- 
fluence in  promoting  the  business  of  the  company.  The 
writ  of  error  bond,  and  the  agreement,  were  executed  cotem- 
Voii.  liXvn. 
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poraneously.  The  loan  was  made  subsequently,  after  Daugh- 
drill's  liability  as  surety  had  been  incurred.  Now,  if  Daugh- 
drill  had  declined  taking  the  policy  of  insurance  on  his  own 
life,  or  that  of  his  wife  ;  or  had  declined  to  furnish  the  in- 
surance promised  on  the  lives  of  healthy  persons,  it  being 
practicable  ;  or  had  declined  to  exercise  his  influence  in  pro- 
moting the  business  of  the  company,  without  any  want  of 
good  faith,  without  a  violation  of  confidence  reposed,  the 
company  could  have  declined  making  the  promised  loan. 
Or,  if  the  titles  to  the  real  estate,*which  was  to  be  mortgaged 
as  security  for  the  loan,  were  not  satisfactory,  or  the  real 
estate  was  not  worth  twice  the  amount  of  the  loan,  the  com- 
pany, keeping  within  the  agreement,  could  have  refused  to 
make  the  loan,  though  Daughdrill's  liability  as  its  surety  was 
existing,  and  from  it  he  was  without  remedy  to  demand  re- 
lief. The  company,  doubtless,  was  influenced  in  making  the 
loan,  by  the  fact  that  Daughdrill  had  become  its  surety  on 
the  writ  of  error  bond.  It  may  have  been  more  inclined  for 
that  reason  to  accommodate  him  with  a  loan,  than  it  would 
have  been  if  that  relation  had  not  existed.  The  mere  induce- 
ments to  parties  to  contract,  cannot  varj'  the  relations  the 
contract  creates,  nor  can  they  stamp  upon  the  contract  a  na- 
ture and  character  inconsistent  with  its  terms,  and  the  obli- 
gations arising  from  them. 

The  company  was  very  carefully  keeping  in  view  their  re- 
lation and  rights  as  creditors,  and  stipulating  for  security  in 
that  relation.  It  was  not  indemnity  to  Daughdrill  for  the 
liability  he  had  incurred  as  surety,  or  security  for  the  debt 
if  the  judgment  was  affirmed,  or  the  creation  of  a  fund  for 
its  payment,  which  was  contemplated,  or  which  was  deemed 
necessary.  There  is  a  stipulation  for  the  continuance  of  the 
loan  beyond  the  period  of  one  year,  until  the  decision  of  the 
cause  in  which  the  writ  of  error  had  been  taken,  but  that  is 
dependent  on  conditions.  The  continuance  was  not  a  mat- 
ter of  right  in  Daughdrill,  unless  he  kept  down  the  interest, 
paid  the  premiums  on  the  policy  of  insurance  he  had  prom- 
ised to  take,  and  kept  down  the  taxes  on  the  mortgaged 
property. 

The  test  whether  a  trust  or  security  was  created  for  the 
payment  of  the  debt,  is,  whether  Daughdrill  could  have 
claimed  to  retain  the  loan  merely  because  of  his  liability  as 
surety.  Before  paying  the  common  debt,  he  had  no  remedy 
against  the  principal,  and  no  right  to  withhold  pavment  of 
the  debt  due  from  him. —St  and  if er  v.  White,  9  Ala.  527.  The 
agreement  would  not  have  furnished  cause  for  resisting  the 
exercise  of  the  power  of  sale  contained  in  the  mortgage,  nor 
would  it  have  afforded  defense  to  a  bill  for  foreclosure.     The 
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common  debt  being  unpaid,  was  not  of  present  inquiry,  but 
of  prospective  and  contingent  inquiry  only ;  and  this  could 
not  have  afforded  him  an  equity  to  retain  his  own  debt,  until 
it  Was  removed.  There  is  no  feature  of  the  case,  as  it  is 
presented — no  view  of  the  rights  and  remedies  of  Daughdrill, 
which  would  authorize  the  conversion  ot'  the  relation  of  the 
parties  from  that  which  the  agreement  so  clearly  imports,  of 
debtor  and  creditor,  into  that  of  trustee  and  cestui  qiie  trust,  and 
that  is  the  relation  which  must  exist,  or  the  claim  of  the  ap- 
pellant cannot  be  supported.  It  was  not  that  relation,  with 
its  rights  and  duties,  the  parties  contemplated  :  Daughdrill 
was  the  debtor  of  the  Southern  Life  Insurance  Company, 
for  money  loaned.  The  company  became  his  debtor,  when, 
by  the  death  of  his  wife,  the  insurance  policy  became  pay- 
able. By  the  terms  of  the  policy,  the  debt  to  Daughdrill 
was  to  be  applied  to  the  payment  of  his  debt  to  the  company. 
Whether  the  application  was  made  or  not  is  immaterial ;  for, 
in  a  court  of  equity,  it  will  be  regarded  as  made — that  being 
considered  as  done,  which  ought  to  have  been  done.  We 
find  no  error  in  the  record,  and  the  decree  is  affirmed. 


The  City  of  Selma  et  al.  v.  The  Selina 
Press  and  Warehouse  Co. 

Bill  in  Equity  to  Enjoin  the  Collection  of  Municipal  Tax  and 
Vacate  Levy  and  Assesment. 

1 .  Municipal  corporation  ;  wheyi  cannot  levy  taxes.— A.  municipality  which  has 
power  "to  levy  taxes  on  real  and  personal  property  auction  sales,  and  sales  of 
merchandise,  and  capital  employed  in  business  therein,  and  street  tax  on  all 
male  inhabitants  of  the  age  of  twenty-one  years,"  is  prohibited  both  by  the 
absence  of  legislative  authority,  and  by  the  enumeration  of  certain  powers,  of 
which  this  is  not  one,  from  levying  a  tax  on  the  gross  receipts  of  ware- 
houses. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  W.  C.  Ward,  Esq.,  as  special  Chancellor. 

This  was  a  bill  in  equity,  filed  on  January  22d,  1878,  by 
the  Selma  Press  and  Warehouse  Company,  against  the  City 
of  Selma  and  A.  J.  Goodwin,  its  tax  collector,  and  sought  to 
restrain  the  collection  of  a  tax  on  the  gross  receipts  of  its 
business  as  a  warehouse  company,  and  to  vacate  and  annul 
a  levy  which  had  been  made  on  property  belonging  to  it. 
The  bill  alleged  that  the  complainant,  a  corporation  located 
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in  the  city  of  Selma,  was  engaged  in  the  business  of  storing 
cotton  and  other  merchandise,  and  in  compressing  cotton  for 
shipment ;  that  by  an  ordinance  of  July  10,  1875,  the  city  of 
Selma  attempted  to  levy  a  tax  on  the  gross  receipts  of  all 
warehouses ;  that  complainant  listed  all  of  its  property  for 
taxation  except  its  gross  receipts,  which,  by  advice  of  counsel, 
it  refused  to  do  ;  that  the  city  tax  assessor  for  several  years 
assessed  this  tax  against  the  complainant,  which  it  refused  to 
pay,  although  it  has  paid  all  other  taxes  ase.essed  against  it 
by  the  city  ;  that  the  tax  will  be  again  assessed  against  it,  and 
that  the  real  estate  of  the  complainant  had  been  levied  on, 
and  was  about  to  be  sold  to  pay  this  tax  ;  that  this  tax  is  not 
authorized  by  the  charter  of  the  city  of  Selma.  It  was  agreed 
that  the  cause  should  be  tried  on  the  averments  of  the  bill, 
which  were,  admitted  to  be  true,  the  respondents  denying 
that  the  city  had  no  authority  to  impose  the  tax.  The  grant 
of  power  to  the  city  to  levy  taxes  is  given  in  the  opinion  of 
the  court.  The  special  Chancellor  rendered  an  opinion  de- 
ciding that  the  city  had  no  power  to  impose  the  tax,  and  his 
decree  vacating  the  assessment  and  levy  of  the  tax,  and  per- 
petually enjoining  its  collection,  is  assigned  as  error. 

Thomas  W.  Claek,  for  appellant. — The  power  of  taxation 
is  conferred  on  the  city  in  the  most  general  terms. 

"The  mayor  and  council  shall  have  power  to  levy  taxes  on 
real  and  personal  property,  auction  sales,  and  capital  em- 
ployed in  business  within  said  city,  and  sales  of  merchan- 
dise."— Acts  of  Ala.  1874-5,  p.  38.  Auction  sales  are  men- 
tioned because  the  auctioneer  rarely,  if  ever,  pretends  to 
own  the  property  he  sells,  and  to  attempt  to  collect  from  the 
individual  owners  would  be  impossible  and  cause  an  im- 
mense amount  of  trouble.  Merchandise  sales  are  also  men- 
tioned, because  the  merchant  turns  his  capital  over  several 
times  a  year.  Under  the  head  of  personal  property,  when 
the  merchant  came  to  list  he  would  put  down  merchandise  so 
much,  meaning  not  more  than  the  stock  actually  on  hand, 
"capital  employed  in  business."  It  is  very  frequently  men 
are  operating  on  borrowed  capital,  or  persons  have  their  res- 
idences at  some  other  place,  but  have  capital  invested  in 
business  in  the  city. — U.  S.  Digest,  Yol.  X,  Per.  Prop.  2. 
And  for  these  reasons,  this  enumeration  was  incorporated  in 
the  charter,  and  not  from  any  intention  to  exclude  all  other 
subjects  of  taxation. 

Beooks  &  Roy,  for  appellee. 

STONE,  J. — The  assignments  of  error,  and  the  arguments 
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of  counsel,  raise  but  a  single  question  :  whether  the  city  char- 
ter authorizes  the  levy  of  the  tax  the  city  attempted  to  im- 
Eose?  In  Baldioin  v.  City  Council,  53  Ala.  457,  this  court 
eld  that  "the  Legislature  may  confer  on  the  municipalities 
it  creates,  such  measure  of  power  to  levy  and  collect  taxes  as 
it  may  deem  expedient,  not  greater  or  other  than  it  pos- 
sesses." It  was  added,  "  that  this  power  is  capable  only  of 
clear  and  unequivocal  delegation.  When  express  power  to 
levy  and  collect  particular  taxes  is  conferred,  the  power  to 
levy  and  collect  other  taxes  is  excluded.  Or,  if  particular 
subjects  of  taxation  are  enumerated,  the  corporation  has  not 
capacity  to  enlarge  them."— See,  also,  2  Dil.  on  Mun.  Corp. 
3d  ed.  §§784  (623),  785  (624). 

The  city  government  of  Selma  has  power  "to  levy  taxes  on 
real  and  personal  property,  auction  sales  and  sales  of  mer- 
chandise, and  capital  employed  in  business  in  said  city,  and 
street  tax  on  all  male  inhabitants  of  the  city,  of  the  age  of 
twenty-one  years  and  upwards."  The  tax  complained  of  in 
this  case  was  levied  on  the  gross  receipts  of  warehouses. 
This  is  not  within  any  of  the  enumerated  powers  in  the  city 
charter,  and  its  exercise  is  alike  interdicted  by  the  absence 
of  legislative  authority,  and  by  the  enumeration  of  certain 
powers,  of  which  this  is  not  one.  The  opinion  of  the  special 
Chancellor  is  an  able  and  well  considered  argument,  fully 
sustained  by  his  citations.  We  could  not  strengthen  it  by 
any  thing  we  might  add. 
Affirmed. 


Allen,  Adni'r,  v.  Elliott  et  al.,  Adm'rs. 

Action  on  Promissory  Note  ;  Plea,  Statute  of  Limitations  and  of 

Non-daim. 

1.  Non-claim,  statute  of;  mere  knowledge  of  claim  does  not  prevent  operation  of. 
There  must  be  au  actual  presentation  of  the  claim,  or  some  act  of  the  creditor 
which  is  equivalent  thereto,  to  prevent  the  operation  of  the  statute  of  non- 
claim  ;  mere  knowledge  of  the  existence  of  the  claim  on  the  part  of  the  execa- 
tor,  or  administrator,  no  matter  how  full,  will  not  have  that  eflfect. 

2.  Same;  by  whom  claim  must  be  presented  to  avoid  operation  of. — The  claim 
must  be  presented  by  some  one  having  au  interest  in  it,  and  a  legal  right  to  . 
enforce  its  payment,  which  must  be  evinced  by  some  word  or  act  which  indi- 
cates an  intention  to  look  to  the  estate  of  the  deceased  debtor  for  its  payment. 

3.  Presentation ;  evidence  as  to  which  one  of  two  estates  the  cUiim  is  presented 
against  admissible. — Where  both  the  makers  of  the  note  were  dead,  and  the 
same  person  was  the  administrator  of  the  estates  of  each  of  them,  he  should 
be  permitted  to  testify  in  a  suit  against  him  as  administrator  of  one  of  the 
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estates  that  no  presentation  was  made  to  him  of  the  claim  as  against  that  estate, 
and  the  endorsements  of  presentation  on  the  note  a^e  relevant  evidence  on 
that  issae. 

4.  Statute  of  limitations;  how  time  between  death  and  grant  of  letters  computed  in 
calculating  bar  of. — In  calculating  time  between  the  death  of  a  person  and  the 
grant  of  letters  on  his  estate,  the  day  of  his  death  must  be  included,  and  the 
day  on  which  the  letters  are  granted  must  be  excluded  in  computing  the  time 
necessary  to  bar  an  action  against  the  administrator. 

5.  Statute  of  limitations ;  note  barred  by  in  this  case,  — Where  a  note  was  made 
April  18,  1861,  the  statute  of  limitations  beginning  to  run  on  September  21, 
1865,  and  continuing  to  run  until  the  death  of  the  maker,  which  occurred  Feb- 
ruary 24,  1866,  whereupon  it  was  suspended  until  April  30th,  1866,  when  let- 
ters of  administration  were  granted,  and  for  six  montns  thereafter,  and  action 
was  brought  on  the  note  against  the  administrator  of  the  estate  of  the  maker 
on  May  27,  1872,  such  action  was  barred  by  the  statute  of  limitations  of  six 
years,  by  one  day. 

6.  Sunday;  when  statutes  of  limitations  expires  on  that  day,  action  to  be  brought 
on  Saturday  preceding. — When  an  action  would  be  barred  by  the  statute  of  limi- 
tations on  Sunday,  that  day  must  be  excluded  from  the  count,  and  the  action 
brought  on  the  Saturday  preceding,  to  save  the  bar. 

Appeal  from  Shelby  Circuit  Court. 

Heard  before  Hon.  J.  E.  Cobb. 

This  was  an  action  brought  on  the  27th  of  May,  1872,  by 
J.  L.  Elliott  and  G.  W.  Bilberry,  as  administrators  of  the 
estate  of  Bennett  Davis,  deceased,  against  B.  P.  Allen,  as  ad- 
ministrator of  the  estate  of  R.  J.  Allen,  deceased.  The  suit 
was  founded  on  the  following  note,  viz:  "April  18,  1861. 
$900.  One  day  after  date  we  promise  to  pay  to  the  order  of 
Bennett  Davis,  nine  hundred  dollars,  for  value  received.  E. 
N.  Allen,  R  J.  Allen."  The  defendants  pleaded,  "in  short 
by  consent" — 1.  The  general  issue ;  2,  the  statute  of  limita- 
tions of  six  years  ;  3,  the  statute  of  non-claim.  On  the  trial 
the  plaintiffs  read  this  note  in  evidence,  and  offered  in  evi- 
dence the  following  written  statement,  found  on  the  back  of 
the  note,  viz  :  "Presented  this  24th  December,  1861.  R.  J. 
Allen,  Adm'r  of  the  estate  of  R.  N.  Allen.  Presented  June 
22,  1867.  B.  P.  Allen,  Adm'r  de  bonis  non  of  the  estate  of  R. 
N.  Allen,  deceased."  The  defendant  objected  to  the  last  in- 
dorsement, because  it  did  not  show  any  act  or  declaration  of 
defendant  tending  to  show  that  the  note  had  been  presented 
to  him  as  administrator  of  the  estate  of  R.  J.  Allen,  deceased; 
but  the  court  overruled  the  objection,  and  allowed  the  evi- 
dence to  go  to  the  jury,  and  the  defendant  excepted.  The 
plaintiffs  proved  that  R.  J.  Allen,  defendant's  intestate,  died 
on  February  24,  1866,  and  that  letters  of  administration  on 
bis  estate  were  granted  to  the  defendant  on  April  30,  1866, 
and  that  the  26th  day  of  May,  1872,  was  Sunday.  The  de- 
fendant testified  that  the  note  sued  on  was  presented  to  him 
by  a  son  of  Bennett  Davis.  He  was  then  asked  if,  at  the 
time  the  note  was  presented  to  him,  Davis  did  not  say  that 
it  was  presented  against  R.  N.  Allen's  estate,  and  not  against 
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the  estate  of  R.  J.  Allen,  The  plaintiffs  objected  fo  this 
question,  and  the  court  having  sustained  the  objection,  and 
refused  to  allow  the  witness  to  make  the  statement,  the  de- 
fendant duly  excepted.  The  court  charged  the  jury  as  Al- 
lows :  "The  only  question  for  yon  to  consider  is.  whether  or 
not  this  action  is  barred  by  the  statute  of  limitations  of  six 
years.  If  six  years  elapsed  after  making  certain  exclusions 
of  time,  to  which  your  attention  will  be  called,  between  the 
day  when  the  statute  began  to  jun  and  the  day  on  which  the 
suit  was  brought,  the  action  is  barred.  The  statute  ran  from 
the  21st  day  of  September,  1865,  down  to  the  day  when  suit 
was  brought,  subject  to  certain  exclusions  of  time  that  will 
be  mentioned.  In  estimating  whether  or  not  the  said  six 
years  had  elapsed,  you  must  count  from  the  21st  day  of  Septem- 
ber, 1865,  to  the  27th  day  of  May,  1872,  theday  suit  tuas  brought; 
and  in  making  this  count,  you  must  exclude  the  first  day  and  in- 
clude the  last,  or  include  the  first  day  and  exclude  the  last ;  and 
yon  must  also  exclude  from  the  count  the  time  between  the 
death  of  the  intestate  and  the  day  of  the  grant  of  letters  of 
administration  to  defendant ;  and,  in  this  part  of  the  count, 
you  must  not  estimate  as  part  of  the  time  within  ichich  the  stat- 
ute runs,  the  24th  day  of  Fdtruary,  1866,  the  agreed  day  of  the 
death  of  defendant's  intestate,  but  must  estimate  the  30th  day  of 
April,  1866,  the  day,  tvhen  it  is  ag-reed,  letter's  were  granted  :  and 
in  addition  to  said  exclusion  of  time,  you  must  further  ex- 
clude from  the  count  of  time  within  which  the  statute  runs, 
the  six  months  that  elapsed  just  after  the  appointment  of  de- . 
fendant  as  administrator  of  the  estate  of  R.  J.  Allen  ;  and  in 
the  exclusion  of  time,  you  must  not  estimate  the  30th  day  of 
April,  1866,  the  day  on  which  letters  were  granted,  as  part 
of  the  time  within  which  the  statute  was  running,  but  must 
estimate  the  day  on  which  said  six  months  expired ;  and  if, 
after  having  made  said  exclusions  of  time,  six  years  had 
elapsed  from  the  21st  day  of  September,  1865,  to  the  day 
when  the  suit  was  brought,  you  must  find  for  the  plaintiff; 
and  if  said  six  years  expired  on  Sunday,  you  must  exclude  that 
day  frorn  the  count,  and  the  plaintiffs  could  have  brought  this  suit . 
on  the  folloiving  day,  Monday.  The  defendant  excepted  to  this 
charge,  and  excepted  separately  to  those  clauses,  or  portions 
of  them,  which  are  italicized  above,  and  requested  the  court, 
in  writing,  to  charge  the  jury,  "that  if  they  believed  the  evi- 
dence, they  must  find  for  the  defendant."  This  charge  the 
court  refused  to  give,  and  the  defendant  excepted.  The 
rulings  of  the  court  on  the  evidence,  the  charge  given,  and 
that  refused,  are  the  errors  assigned. 

Taul  Bradford,  and  D.  T.  Castleberry,  for  appellant. 

Vol.  Lxvn. 
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There  was  no  evidence  that  the  note  sued  on  was  ever  pre- 
sented to  the  defendant  as  administrator  of  the  estate  of  R. 
J.  Allen,  deceased.  The  endorsement  on  the  note  was  the 
only  evidence  offered  by  the  plaintiffs,  and  this  shows  that 
the  note  was  presented  to  B.  P.  Allen  as  administrator  of  R. 
N.  Allen's  estate.  The  note  was  made  by  R.  N.  and  R.  J. 
Allen,  and  this  endorsement  should  have  been  excluded. 
The  defendant  should  have  been  allowed  to  prove  that  the 
note  was  presented  to  him  as  a  claim  against  the  estate  of 
R.  N.  Allen,  but  was  presented  with  a  clear  disclaimer  of  any 
demand  against  the  estate  of  R.  J,  Allen.  The  court  erred 
in  charging  the  jury  that  if  the  statute  of  limitations  expired 
on  Sunday,  plaintiffs  could  sue  on  the  Monday  following. 
Suits  on  notes  must  be  brought  "within  six  years  after  the 
cause  of  action  accrues." — Code,  §  3226  ;  Oioen  v.  Slater,  26 
Ala.  547  ;  29  Ala.  651 ;  15  Mass.  193,  The  statute  is  imper- 
ative, and  makes  no  exception  where  the  six  years  expires  on 
Sunday.  Where  a  note  would  otherwise  fall  due  on  Sunday, 
it  becomes  due  on  the  Saturday  before. — Code,  §  2097  ;  Saun- 
ders &  Harrison  v.  Ochiltrep,  5  Port.  73  ;  12  Mass.  89.  On 
the  same  principle  the  statute  of  limitations  would  expire  on 
Saturday,  under  the  facts  in  this  case.  The  appellees  invoke 
the  deductions  made  by  the  statute,  but  they  can  claim 
nothing  but  the  time  the  statute  requires  to  be  deducted. 
The  court  erred  in  instructing  the  jury  to  "exclCide  the  first 
and  include  the  last  day,"  in  computing  the  time  "between" 
the  death  of  the  intestate  and  the  grant  of  letters,  as  well  as 
in  excluding  the  first  day  and  including  the  last  day  in  com- 
puting the  six  months  in  which  the  defendant  could  not  be 
sued,  after  the  grant  of  letters.  By  the  language  of  the  stat- 
ute, you  exclude  from  the  count  only  the  days  between  the  day 
of  death  and  the  grant  of  letters.  Only  six  months  can  be 
excluded,  and  not  six  months  and  one  day. 

Wilson  &  Wilson,  for  appellees. — The  action  was  brought 
on  the  last  day  of  the  six  years,  excluding  the  time  excluded 
by  law  between  the  death  of  appellant's  intestate  and  the 
issuance  of  letters  of  administration,  and  the  six  months  in 
which  he  could  not  be  sued  after  their  issuance,  and  without 
the  exclusion  of  the  first  day  and  Sunday.  The  statute  had 
not  effected  a  bar  when  the  suit  was  brought. — Owen  v.. Slater, 
26  Ala.  547.  Excluding  the  two  days  just  mentioned,  which 
the  law  excludes,  the  suit  was  begun  three  days  before  the 
statute  of  limitations  had  effected  a  bar. — Code,  §  11,  The 
presentation  was  proper,  for  appellant  was  sued  as  adminis- 
trator of  R.  J.  Allen's  estate,  and  it  was  necessary  for  him  to 
show  that  he  was  administrator  de  bonis  non  of  R.  N.  Allen's 
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estate  before  that  evidence  could  have  been  admitted.  The 
note  had  been  presented  to  the  administrator  of  R.  N.  Allen's 
estate  long  before  its  presentation  to  appellant. 

SOMERVILLE,  J.— It  has  been  repeatedly  decided  by 
this  court,  that  mere  knowledge  of  the  existence  of  a  claim, 
on  the  part  of  an  executor  or  administrator,  no  matter  how 
full  and  complete  it  may  be,  will  not  prevent  the  operation  of 
the  statute  of  non-daim.  To  produce  this  effect,  tbe  statute 
is  mandatory  in  the  requirement  of  an  actual  presentation, 
or  of  some  act  done  by  the  creditor  or  claimant  which  is 
equivalent  thereto  ;  otherwise  the  claim  is  forever  barred  and 
extinguished. — Jones  v.  Light/oot,  10  Ala.  17 ;  Br.  Bank  De- 
catur y.  Haiokins,  12  Ala.  755  ;  Code  (1876)  §§  2597,  2599. 

It  is  indispensable  not  only  that  the  claim  should  be 
brought  to  the  attention  and  knowledge  of  the  executor  or 
administrator,  but  this  must  be  done  by  one  having  an  in- 
terest in  it  and  a  legal  right  to  enforce  its  payment,  and  it 
must  be  evinced  by  some  act  or  word  which  indicates  an  in- 
tention to  look  to  the  estate  of  the  deceased  debtor  for  its  payment, 
McDoioell,  Adm'r,  v.  Jones,  Adm'r,  58  Ala.  25,  35  ;  FoUard  v. 
Secor,  28  Ala.  484. 

The  appellant  should  have  been  permitted  to  testify  that 
the  claim  sued  on  was  never  presented  to  him  as  administra- 
tor of  the  estate  of  R.  J.  Allen,  but  only  as  a  claim  against 
the  estate  of  R.  N.  Allen.  The  endorsements  on  the  note 
were  competent  evidence,  and  relevant  as  bearing  on  this 
issue. 

The  note  sued  on  was  barred  by  the  statute  of  limitations 
of  six  years.— (Code,  1876,  §  3226).  The  running  of  the 
statute  did  not  commence,  by  reason  of  its  suspension,  until 
September  21, 1865,  under  the  provisions  of  Ordinance  No. 
5,  of  the  Convention  of  1865.— (Kev.  Code,  1867,  p.  53.) 

The  six  months  during  which  the  administrator  was  exempt 
from  suit,  after  the  grant  of  letters  of  administration,  is  not  to 
be  taken  as  any  part  of  the  time  limited  for  the  commence- 
ment of  the  action,  and  must  be  excluded. — (Code,  §  3245.) 
It  is  also  provided  in  section  3244  of  the  Code,  that  "the  tim£ 
betiveen  the  death  of  a  person  and  the  grant  of  letters  testa- 
mentary, or  of  administration,  (not  exceeding  six  months)," 
is  not  to  be  counted  in  the  estimate.  This  latter  section,  we 
think,  is  to  be  construed  by  including  the  day  of  the  dece- 
dent's death  and  excluding  the  day  on  which  letters  were 
granted,  in  analogy  to  the  construction  given  by  this  court 
to  the  above  ordinance  of  September  21,  1865^  which  ex- 
cluded from  such  estimate  "the  time  elapsing  betiveen  the  11th 
day  of  January,  1861,  and  the  passage  of  the  ordinance." 

Vol.  Lxyn. 
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Bernstein  v.  Humes,  60  Ala.  582,  598  ;  Gamer  v.  Johnson,  22 
Ala.  49 i  ;  Oiven  v.  Slatter,  26  Ala.  547. 

From  September  21,  1865,  to  May  27,  1872,  the  day  when 
the  suit  was  instituted,  was  six  years,  eight  months  and  six 
days.  The  deductions  authorized  to  be  made  under  the 
above  statutes  are,  six  years,  eight  months  and  five  days. 

The  action  was  then  barred  by  one  day,  unless  the  propo- 
sition urged  by  appellee  be  tenable,  that,  in  as  much  as  the 
26th  day  of  May,  1872,  was  Sunday,  the  plaintiff  had  until 
Monday,  the  27th,  within  which  to  bring  suit.  Section  11  of 
the  Code  ^1876)  is  invoked  to  sustain  this  view.  It  reads  as 
follows :  "The  time  within  which  an  act  is  provided  by  law 
to  be  done  must  be  computed  by  excluding  the  first  day  and 
including  the  last ;  if  the  last  is  Sunday,  it  must  also  he  ex- 
cluded" 

The  statute,  we  think,  was  intended  merely  as  a  re-affirma- 
tion of  the  common  law  rule,  that,  while  Sundays  are  gener- 
ally to  be  computed  in  the  time  allowed  for  the  performance 
of  an  act,  if  the  last  day  happens  to  be  Sunday,  it  is  excluded, 
and  the  act  must  be  performed  on  the  day  previous  (Satur- 
day.)— 2  Bouv.  Law  Diet.,  title  "Sunday,"  §  4 ;  Sanders  v. 
Ochiltree,  5  Port.  73. 

The  suit  should  have  been  brought  on  the  25th  day  of  May, 
1872.  The  court  erred  in  its  charges  given  as  to  the  bar  of 
the  statute  of  limitations,  and  also  in  refusing  to  give  the 
charge  requested  by  the  appellant,  who  was  defendant  below. 

Reversed  and  remanded. 


Lovins  et  al.  v.  Humphries. 

Motion  for  Summary  Judgment  against  Sheriff^  for  Failing  to 
pay  over  Money  Collected  on  Elections. 

1.  Sheriff;  lohen  entry  of  modon  against,  not  notice  to. — The  entry,  on  the  mo- 
tion docket,  of  a  motion  against  a  sheriflf,  whose  term  of  oflBce  has  expired, 
for  failing  to  pay  over  money  collected  on  execution,  does  not  operate  as  notice 
of  the  motion. 

2.  Sumrruiry  judgment ;  when  motion  for,  discontinued. — When  no  notice  is 
given  of  a  motion  for  summary  judgment,  and  no  action  is  taken  on  it,  at  the 
term  at  which  it  was  entered,  such  motion  is  discontinued. 

3.  Same ;  allegations  and  proof  must  correspond,  on  motion  for. — When  an  exe- 
oution  is  described  in  a  motion  against  the  sheriff,  for  failure  to  pay  over 
money  collected  on  it,  as  issued  in  favor  of  one  person,  and  the  evidence  in- 
troduced relates  to  an  execution  in  favojr  of  a  different  person,  the  va^iaace  iq 
fatal. 
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4.  Same  ;  notice  and  motion /(V,  joint  proceeding. — When  a  notice  is  given  to, 
and  a  motion  made  against,  a  sberiff,  for  failing  to  pay  over  money  collected 
on  an  execution  issued  in  favor  of  several  persons,  the  notice  and  motion 
form  a  joint  proceeding,  and  it  is  error  to  render  judgment  on  the  motion  in 
favor  of  one  of  the  plaintiffs  in  execotion. 

5.  Same ;  lohen  motion  for,  made  by  iransferree  muni  prove  interest  of  trans- 
ferror.— Where  a  motion  was  made  by  the  trausferree  of  a  judgment  against 
the  sheriff,  for  failing  to  pay  over  money  collected  on  the  execution  issued 
upon  it,  and  the  tranfer  didnotmention  the  judgment,  but  assigned  the  trans- 
ferror's interest  in  an  estate  which  was  not  showrn  to  have  any  connection  with 
the  judgment,  evidence  that  the  judgment  was  embraced  in  the  transfer,  and 
of  its  connection  with  the  estate,  was  essential  to  support  the  movant's  right 
to  the  money  collected. 

6.  Jiidgment ;  is  not  such  a  contrad  as  that  iransferree  may  sue  in  his  won 
name. — A  judgment  is  not  such  a  contract  as  comes  vvithin  the  influence  of  the 
statute,  (Code,  §  2099),  authorizing  indorsees  to  sue  on  written  contracts  for 
the  payment  of  money  in  their  own  names,  and  the  transterree  of  a  judgment 
cannot  sue  on  it  in  his  own  name. 

7.  Sime;  wlien  assignee  of,  cannot  m/iintuin  action  on. — When  one  of  several 
plaintiffs  in  execution  assigns  his  interest  in  the  judgment,  the  assignee  can 
not  maintain  a  separate  action  against  the  sheriff  lor  failing  to  pay  over  money 
collected  on  the  execution,  unless  it  was  based  on  his  express  promise  to  pay 
to  the  translerree  that  part  of  the  money  to  which  the  transferror  would  be 
entitled. 

Appeal  from  Etowah  Circuit  Court. 

Tried  before  Hon.  W.  L.  Whitlock. 

There  was  a  motion  entered  on  November  3,  1879,  in  the 
Circuit  Court  of  Etowah  county,  by  Amanda  Humphries,  S. 
L.  Glass,  Mary  P.,  S.  L.,  A.  J.,  and  Wm.  G.  Heald,  against 
W.  H.  Lovins  and  the  sureties  on  his  official  bond,  as  late 
sheriff  of  Etowah  county,  for  a  summary  judgment,  for  fail- 
ing to  pay  over  the  sum  of  nine  hundred  dollars  alleged  to 
have  baen  collected  by  him  on  an  execution,  issued  in  favor 
of  the  movants  against  E.  I.  Holcombe.  The  record  does  not 
show  that  any  notice  of  this  motion  was  given  to  the  defend- 
ants, or  that  any  action  of  the  court  was  had  on  it  at  the 
term  of  the  court,  when  it  was  entered.  There  appears,  how- 
ever, in  the  record  a  motion  against  the  same  defendants, 
made  by  John  T,,  and  Amanda  Humphries,  in  which  they 
sought  to  recover  a  judgment  for  $153.60  against  the  defend- 
ants for  a  failure  to  pay  over  that  sum  of  money,  collected  on 
an  execution  alleged  to  have  been  issued  in  favor  of  the  mo- 
vants against  E.  T.  Holcombe.  Of  this  last  motion  notice 
was  given  the  defendants,  who  demurred  on  the  ground — 
1.  That  it  was  not  alleged  that  Lovins  was  sheriff  at  the  time 
the  motion  was  commenced ;  2.  That  the  motion  was  too 
indefinite  and  uncertain  as  to  the  plaintiffs.  The  court 
overruled  the  demurrer.  The  defendants  pleaded,  in  sub- 
stance, that  the  plaintiffs  in  execution  had  received  the  money 
due  them,  except  W.  G.  Heald,  who  had  died  before  the  ren- 
dition of  the  judgment,  and  on  whose  estate  there  had  been 
no  administration ;  and  that  they  did  not  owe  the  amount 
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claimed,  and  "  were  not  guilty  of  the  defaults  charged  against 
said  W.  H.  Lovins."  On  the  trial,  which  was  had  before  the 
court  without  a  jury,  the  movants,  after  introducing  in  evi- 
dence the  bond  of  the  sheriff,  introduced  an  original  execu- 
tion in  favor  of  W.  G.  Heald  et.al.  against  L.  T.  Holcombe 
for  nine  hundred  dollars,  on  which  Was  indorsed  a  receipt  in 
full,  payment  by  the  defendant.  Lovios.  The  movants  also 
read  in  evidence  portions  of  the  "  execution  docket,"  show- 
ing the  receipt  by  Amanda  Humphries,  Mary  A.  Glass,  S.L., 
A.  P.,V  and  H.  P.  Heald,  of  five-sixths  of  said  judgment 
against  Holcombe.  The  deposition  of  Amanda  Humphries 
was  read  in  evidence  on  behalf  of  the  movants,  from  which 
she  testified  that  her  brother,  W.  G.  Heald,  who  died  in  1874 
or  1875,  had  an  interest  in  the  estate  of  Harmon  Heald  which 
be  transferred  to  her  for  1350  or  $400,  but  this  transfer  was 
lost,  and  although  she  had  made  diligent  search  for  it  through 
all  the  papers  in  her  house,  it  could  not  be  found.  This  evi- 
dence was  objected  to  by  the  defendants,  but  the  court  over- 
ruled the  objection,  and  defendants  excepted.  A  witness  tes- 
tified that  he  wrote  and  witnessed  the  transfer  made  by  W.  G. 
Heald  to  Amanda  Humphries  of  all  his  interest  in  the  estate 
of  Harmon  Heald.  The  defendants  objected  to  this  evidence 
as  illegal  and  irrelevant,  and  because  the  written  transfer  was 
not  produced  or  accounted  for,  but  the  court  overruled  the 
objection,  and  defendants  excepted.  The  court  rendered  a 
judgment  in  favor  of  the  movants  for  $247.79.  The  errors  as- 
signed are,  the  rulings  on  the  evidence,  overruling  the  de- 
murrer to  the  motion,  and  the  rendition  of  the  judgment 
against  the  defendants. 

Aiken  &  Martin,  for  appellants. — The  execution  which  was 
read  in  evidence  was  in  favor  of  W.  G.  Heald  et  al.  v.  Hol- 
combe, while  the  notice  alleged  that  the  execution  was  in 
favor  of  Amanda  and  John  T.  Humphries.  This  is  a  fatal" 
variance. — Spence.  v.  Ruttings,  11  Ala.  557.  The  court  erred 
in  overruling  the  demurrer. — Brazeal  v.  Smith,  5  Ala.  206. 
The  judgment  must  be  rendered  in  favor  of  the  plaintiff  in 
the  execution,  and  cannot  be  rendered  in  the  name  of  a  trans- 
ferreeof  the  judgment.  Amanda  Humphries  could  not  pros- 
ecute this  motion  alone  and  recover  judgment  for  the  full 
amount  collected  on  the  execution,  for  the  law  presumes  that 
all  the  parties  were  equally  interested  in  the  judgment. — Er- 
tvin  V.  Rutherford,  1  Yerg.  169.  The  pleas  in  the  case  were 
sufficient. — Shiite  dt  HcckeM  v.  McRae,  9  Ala.  931.  The  mo- 
tion was  discontinued. — Armstrong  v.  Robertson  (&  Barnwell, 
2  Ala.  164. 
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J.  L.  Cunningham,  for  appellee. — (No  brief  has  come  into 
the  hands  of  the  Reporter.) 

BRICKELL,  C.  J. — The  motion  entered  against  the  appel- 
lant at  the  Fall  term,  1879,  of  the  Circuit  Court,  must  be  re- 
garded as  having  been  abandoned  and  discontinued.  No 
notice  of  it  was  given,  nor  was  any  action  whatever,  so  far  as 
it  appears  from  the  record,  taken  at  that  term.  The  term  of 
office  of  the  sheriff  having  expired,  the  entry  of  the  motion 
on  the  motion  docket  did  not  operate  as  notice. — Code  of 
1876,  §  3353  ;  Armstrong  v.  Robertson,  2  Ala.  164 

The  second  motion  was  founded  on  the  default  of  the  sher- 
iff in  failing  to  pay  over  money  collected  on  an  execution 
issuing  iu  favor  of  John  T.  Humphries  and  Amanda  Humph- 
ries, against  E.  I.  Holcombe.  The  evidence  offered  tended 
to  show  the  money  was  collected  on  an  execution  issuing  in 
favor  of  W.  G.  Heald  et  al.  v.  Holcombe.  The  variance  was 
fatal ;  and  it  was  manifest  error  in  the  Circuit  Court,  to  ren- 
der judgment  for  the  failure  of  the  sheriff  to  pay  over  money 
collected  on  an  execution  different  from  the  one  described  in 
the  notice  and  motion. 

The  motion  and  notice  formed  a  joint  proceeding,  in  which 
the  plaintiffs  must  have  recovered  jointly,  not  severally. 
There  was  also  error  in  the  rendition  of  judgment  in  favor 
of  the  appellee,  solely  and  severally. 

The  loss  of  the  transfer  or  assignment  of  the  interest  of 
William  G.  Heald  in  the  estate  of  Harmon  Heald,  to  Amanda 
Humphries,  was  shown,  and  secondary  evidence  of  its  con- 
tents was  admissible.  There  was  an  absence  of  evidence  that 
the  judgment  against  Holcombe  was  embraced  in  the  trans- 
fer, or  that  it  had  any  connection  whatever  with  the  estate 
of  Harmon  Heald.  Such  evidence  was  essential  to  support 
the  right  of  the  transferree  to  the  money  it  appears  the  sher- 
iff had  collected  on  an  execution  in  which  the  transferror  was 
one  of  the  plaintiffs. 

Contracts  in  writing  for  the  payment  of  money  or  other 
things,  or  the  performance  of  any  act  or  duty,  are  assignable 
by  indorsement  so  as  to  authorize  an  action  thereon  in  the 
name  of  each  successive  indorsee. — Code  of  1876,  §  2099. 
In  its  most  enlarged  sense,  a  judgment  may  be  regarded  as  a 
contract  for  the  payment  of  money,  yet  that  is  not  its  ordi- 
nary signification. — Keith  v.  Estell,  9  Port.  669  ;  Smith  v.  Har- 
rison, 33  Ala.  706.  That  a  judgment  is  not  within  the  influ- 
ence of  the  statute  to  which  we  have  referred,  and  that  an 
assignment  of  it  will  not  authorize  the  assignee  to  sue  in  his 
own  name,  was  settled  in  Bunnell  v.  Mag^e,  9  Ala.  433,  If 
the  assignment  or  transfer  made  by  William  G.  Heald  em- 
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braced  the  judgment  against  Heald,  the  transferree  could  not 
in  her  own  name  maintain  a  summary  proceeding  against  the 
sheriff  for  failing  to  pay  over  money  collected  on  an  execu- 
tion issuing  on  the  judgment. 

The  transfer  was  made  by  one  of  several  plaintiffs  in  exe- 
cution. It  passed,  doubtless,  the  right  of  the  transferror  to 
that  part  of  the  money  collected  to  which  he  was  entitled  in 
severalty.  In  no  event  could  it  have  passed  the  right  to  the 
assignee  to  maintain  a  separate  action  against  the  sheriff,  un- 
less it  was  founded  on  an  express  promise  to  pay  her  the 
part  of  the  money  collected,  to  which  the  transferror  was  en- 
titled. Neither  by  assignment  or  otherwise,  could  the  sher- 
iff be  subjected  to  separate  actions  by  the  parties  having 
interests  in  a  joint  judgment. 

It  is  not  necessary  to  notice  other  errors  in  the  record ;  we 
have  pointed  out  such  as  will  probably  prove  fatal  to  this 
proceeding. 

Reversed  and  remanded. 


Casey  et  al.  v,  Morgan  et  al. 

Statutory  Real  Action. 

1.  Adverse  possession  ;  when  pure'  aser  of  lands  at  executor's  sale  does  not  hold. 
When,  at  a  sale  of  lands  made  by  an  executor  under  orders  of  the  Probate 
Court,  a  conveyance  is  made  to  the  purchaser,  without  a  report  or  coufirma- 
tion  of  the  sale,  without  a  report  that  tho  purchase-money  had  been  paid,  and 
without  an  order  of  the  court  to  make  titles,  such  a  conveyance  will  be 
ignored,  and  the  purchaser  does  not  hold  adversely,  so  that  his  possession  will 
ripen  into  a  title  by  the  expiration  of  ten  years. 

2.  Heirs ;  no  defense  to  suit  at  law  by  administrators  to  recover  lands  that 
heirs  have  received  purchase-money. — It  is  not  a  defense  to  an  action  at  law, 
brought  by  administra.,or8  to  recover  the  lands  of  the  estate,  that  the  heirs 
wt3i<i  present  at  a  sale  of  the  lands  made  under  the  orders  of  the  Probate 
Court,  and  had  received  their  shares  of  the  purchase-money,  no  deed  having 
been  made  to  the  purchaser. 

Appeal  from  Cleburne  Circnit  Court. 

Heard  before  Hon.  John  Henderson. 

On  December  20,  1875,  John  T.  Casey  and  Z.  T.  Acker, 
as  administrators  of  the  estate  of  Thomas  White,  deceased, 
brought  this  action  against  Thomas  Morgan  and  Looney 
Sanford,  to  recover  a  tract  of  land  in  Cherokee  county,  Ala- 
bama. The  defendants  pleaded — 1.  ^e  unqnes  administra- 
tor;  2.  Not  guilty  ;  3.'  Statute  of  limitations  of  ten  years  ;  4. 
That  the  laud  was  sold  by  the  executor  of  T.  White's  will, 
and  the  heirs  had  received  their  distributive  share  of  the 
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proceeds  of  sale,  and  had  receipted  therefor.  A  demurrer, 
which  was  interposed  to  the  fourth  plea  was  sustained.  On 
the  trial,  the  plaintiffs  proved  that  Thomas  White  resided  on 
the  laud  sued  for,  and  claimed  it  as  his  own  for  seven  or 
eight  years  prior  to  his  death,  which  occurred  in  1843  ;  that 
after  his  death  his  widow  and  his  family  occupied  the  land 
until  1863 ;  that  they  were  appointed  administrators  de  boais 
non  cum  testamento  annexo  of  Thomas  White  in  1875  ;  that  in 
February,  1866,  Wm.  White,  one  of  the  former  executors 
who  sold  the  land  in  controversy,  petitioned  the  Probate 
Court,  as  such  executor,  to  set  aside  a  settlement  of  the  es- 
tate made  at  a  former  term  of  said  court,  thus  showing  that  said 
White  then  recognized  his  trust  as  such  executor.  The  de- 
fendants introduced  the  record  of  the  probate  of  Thos. 
White's  will,  and  the  record  of  an  order  made  by  the  Pro- 
bate Court  on  May  25,  1863,  allowing  W.  C.  White,  as  the 
executor  of  the  will  of  Thos.  White,  to  sell  the  lands  sued  for 
on  a  credit  of  twelve  months,  with  interest  from  date,  and 
requiring  a  return  to  the  court.  On  September  8,  said  White 
filed  what  purports  to  be  a  return  of  the  sale  of  real  and  per- 
sonal property  sold  by  him  as  executor,  in  which  is  the  state- 
ment as  to  the  sale  of  the  land,  which  is  set  out  in  the  opin- 
ion of  the  court.  Defendants  introduced  H.  Sanford  as  a 
witness,  who  testified  that  Geo.  White  and  W.  C.  White, 
executors  of  Thomas  White's  will,  sold  the  land  sued  for  in 
September,  1863,  to  A.  O.  Stewart  under  the  said  order ;  that 
a  deed,  which  witness  wrote,  was  made  by  said  executors  to 
said  land,  and  that  a  day  or  two  afterwards,  said  Stewart 
made  a  deed  to  W.  C.  White,  conveying  the  same  lands  to 
him.  There  was  no  change  in  the  possession  of  the  lauds. 
Stewart  rented  them  to  a  son  of  W.  C.  White,  and  did  not 
take  possession  of  the  land  up  to  the  time  when  it  was  sold 
in  bankruptcy,  as  the  property  of  said  W.  P.  White  ;  that 
many  of  the  heirs  were  present  when  the  lands  were  sold, 
and  bought  personal  property  at  the  same  sale,  and  did  not 
set  up  claim  to  the  lands  ;  that  White  admitted  that  Stewart 
bought  the  land  for  him,  and  that  the  purchase  was  for  his 
benefit.  The  court  charged  the  jury  :  "  If  the  jury  believe 
the  said  W.  C.  White,  and  those  claiming  under  him,  had 
been  in  the  adverse  possession  of  said  lands  under  said  sale 
continuously  for  ten  years  prior  to  the  commencement  of  this 
suit,  plaintiffs  cannot  recover ;  that  plaintiffs  are  barred  by 
the  statute  of  ten  years ;  that  during  the  war,  and  up  to  the 
21st  da^  day  of  September,  1865,  we  had  no  statute  of  lim- 
itations, and  at  that  time  the  statute  was  in  force,  and  that 
the  statute  of  limitations  began  to  run,  if  it  run  at  all,  on  the 
21st  day  of  September,  1865;  that  the  right  of  the  heirs  of 

Vol.  lxvii. 


1880.]  OF  ALABAMA.  443 

[Casey  et  al.  v.  Morgan  et  al  1 

Thomas  White,  deceased,  to  sue  for  said  lands  accrued  at  the 
sale  of  said  lauds  by  said  executors  in  September,  1863.  To 
which  charge,  and  each  part  and  parcel  thereof,  plaintiffs" ex- 
cepted." The  plaintiffs  requested  -the  court  to  charge  the 
jury  as  follows  :  3.  "  If  the  jury  believe  from  the  evidence 
that  William  White  procured  Mr.  Stewart  to  bid  off  said 
land  for  him,  and  that  White  executed  a  deed  to  said  land, 
and  Stewart  immediately,  on  the  same  day,  or  the  day  after- 
wards, executed  a  deed  to  said  laud  to  White,  that  Stewart 
never  went  into  possession  of  said  lands,  and  that  White 
continued  to  rent  out  said  land,  and  this  is  all  the  evidence 
going  to  show  notorious  hostile  possession,  and  adverse  to 
the  heirs,  then  the  jury  must  find  for  the  plaintiffs."  4.  "  If 
the  jury  believe  from  the  evidence  that  Wm.  White  sold  said 
lauds  as  the  executor  of  the  estate  of  Thomas  White,  and 
procured  Mr.  Stewart  to  buy  in  said  lands  for  him,  and  White 
executed  a  deed  to  said  land  to  Stewart,  and  on  the  day  of  sale, 
or  the  day  afterwards,  Stewart  executed  a  deed  to  said  land 
to  White,  and  that  Stewart  never  went  into  possession  of  said 
land,  and  the  only  evidence  of  a  notorious,  adverse,  and  hos- 
tile possession  by  White,,  against  the  estate,  and  the  heirs 
of  the  estate,  is  the  fact  that  White,  although  he  never  went 
into  possession  of  said  land,  but  rented  it  out,  and  the  fact 
that  he  reported  to  the  Probate  Court  that  Stewart  was 
the  purchaser,  then  this  is  not  enough  to  constitute  a  notori- 
ous, hostile,  and  adverse  possession  in  White,  unless  the  evi- 
dence further  shows  that  the  estate,  or  heirs  thereof,  knew 
such  possession  to  be  the  intention  of  White,  or  that  he  com- 
municated his  hostile  holding  to  the  estate  or  heirs  thereof." 

5.  "  That  White  being  an  executor  of  the  estate,  could  not 
by  mere  possession  of  the  lands,  having  obtained  it  as  the 
evidence  shows  he  did,  constitute  in  himself  an  adverse  and 
hostile  possession  of  the  land,  unless  the  proof  shows  he  com- 
municated to  the  heirs  that  he  intended  such  possession  to 
be  hostile  to  them  and  the  estate,  or  the  estate  or  heirs  de- 
rived a  knowledge  of  such  hostile  and  adverse  possession  and 
intention  of  White  from  some  other  facts  shown  in  evidence." 

6.  *'  The  burden  of  proof  to  show  an  adverse  possession  in 
this  case  is  upon  the  defendants,  and  if  the  evidence  in  this 
case  fails  to  satisfy  the  jury  that  there  was  such  an  adverse 
possession,  then  the  verdict  must  be  for  the  plaintiffs."  These 
charges  the  court  refused  to  give,  and  plaintiffs  excepted. 
There  was  a  verdict  for  defendants,  and  plaintiffs  bring  the 
case  to  this  court,  and  assign  the  charge  of  the  court,  and  its 
refusal  to  give  the  charges  asked,  as  error. 

M.  J.  TuRNLEY,  and  Denson  &  Disque,  for  appellants. — The 
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title  to  the  land  was  never  divested  out  of  the  heirs  of  White, 
for  the  sale  was  not  confirmed,  and  there  was  no  conveyance 
ordered  by  the  court. — Doe  v.  Hardy,  52  Ala.  291  ;  McGul- 
lough  V.  Chapman,  28  Ala.  125.  There  was  no  evidence  that 
the  purchase-money  of  the  land  had  been  paid.  White  was 
acting  as  administrator  in  1866,  and  the  ten  years  had  not 
elapsed  from  that  time  until  this  suit  was  brought,  and  it  is 
manifest  he  could  not,  while  acting  as  executor,  set  up  an  ad- 
verse holding  in  himself  against  the  estate.  AH  the  charges 
should  have  been  given.  The  court  has  the  right  to  tell  the 
jury  what  facts  do  or  do  not  constitute  adverse  possession, 
and  the  jury  determine  whether  the  facts  exist ;  and  the  bur- 
den of  proving  adverse  possession  was  on  the  defendants. 
Adverse  possession  will  not  be  presumed,  but  must  be  made 
out  by  clear  and  positive  proof. — Herbert  v.  Hanrick,  16  Ala. 
581 ;  Jackson  v.  Berner,  48  Ala.  203.  The  statute  of  limita- 
tions could  not  run  until  some  one  was  appointed  adminis- 
trator, and  no  one  was  appointed  until  February,  1868. 
Hqffer  v.  Steele,  18  Ala.  828  ;  Dawson  v.  Lay,  24  Ala.  184 ; 
Wyatt  V.  Ramho,  29  Ala.  510.  The  general  charge  invaded 
the  province  of  the  jury  in  not  permitting  them  to  say  when 
the  statute  of  limitations  commenced  to  run,  and  it  was  for 
the  jury  to  say  when  the  adverse  possession  commenced. 

McCoNNELL  &  Savage,  for  appellee.     (No  brief  on  file.) 

STONE,  J. — All  the  parties  to  this  suit  must  be  held 
estopped  from  disputing  Thomas  White's  ownership  and  title 
of  the  lands  in  controversy  at  the  time  of  his  death  in  1843, 
Under  the  terms  of  his  will,  his  widow  had  a  life  estate  in  the 
lands,  which  she  enjoyed.  She  died  in  1863.  The  will  con- 
fers power  on  the  executors  to  sell  the  land,  after  the 
termination  of  the  life  estate,  for  division  among  the  testa- 
tor's children,  heirs  at  law.  The  executors  appear  not  to 
have  acted  under  this  testamentary  power,  but  they  obtained 
from  the  Probate  Court  an  order  to  sell  the  land  on  twelve 
months  credit,  and  sold  under  this  order,  in  the  year  1863. 
Stewart  became  the  purchaser  at  the  price  of  $4,050,  as  is 
shown  by  a  return  made  to  the  Probate  Court  by  the  execu- 
tors, setting  forth  a  sale  of  both  personal  and  real  property 
belouging  to  the  estate.  This  return  is  not  a  report  of  the 
sale  of  the  real  estate,  for  it  fails  to  set  forth  what  security, 
or  whether  any,  was  exacted  or  taken  from  the  purchaser. 
Its  entire  language  relating  to  the  land  is,  "  1  tract  of  land, 

320  acres,  Sw.  \  Sec.  16  and  Se.  \  Sec.  17,  T.  12,  R. ,  to 

A.  O.  Stewart,  $4,050."     No  action  was  had  by  the  court  on 
this  return,  except  that  it  was  sworn  to  before  the  judge  of 
Vol,  ucvn. 
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probate.  No  report  of  sale  was  ever  made,  no  report  of  pay- 
ment of  the  purchase-money,  and  of  course  there  was  not, 
and  could  not  be  any  confirmation  of  the  sale,  or  order  to 
make  title  to  the  purchaser.  There  is  oral  proof,  but  not 
objected  to,  that  on  the  day  of  sale — September  7,  1863 — the 
executors  conveyed  the  land  by  deed  to  Stewart,  and  that 
on  that  or  the  next  day  Stewart  re-conveyed  the  lands  to  W. 
C.  White,  one  of  the  executors.  W.  C.  White  was  in  posses- 
sion before,  and  at  the  time  of  the  sale,  and  he  continued  in 
possession  until  he  became  a  bankrupt.  The  lands  were  sold 
by  his  assignee  in  bankruptcy,  and  the  present  defendants 
claim  as  purchasers  under  that  sale. 

The  present  suit  is  by  administrators  de  bonis  non  of  Thomas 
White,  with  the  will  annexed,  and  was  commenced  December 
20th,  1875.  The  defense  relied  on  is  the  statute  of  limita- 
tions of  ten  years.  Ten  years  had  not  elapsed,  after  the  sale 
and  conveyance  by  the  assignee  in  bankruptcy.  Hence,  to 
complete  the  bar,  defendants  must  date  their  adversary  hold- 
ing from  the  sale  and  conveyance  to  Stewart.  The  sale  was 
made  in  1863,  while  the  statute  of  limitations  was  sdspended. 
It  did  not  commence  running  until  September  21st,  1865. 
From  that  time  till  this  suit  was  brought  was  ten  years  and 
three  months.  The  question,  then,  is,  was  Stewart's  or 
White's  possession  adverse,  so  as  to  ripen  into  a  title  in  ten 
years  ?  The  conveyances,  first  to  Stewart,  and  then  back  to 
White,  being  made  without  report  and  confirmation  of 
sale — without  report  that  the  purchase-money  was  paid,  and 
without  an  order  of  court  to  make  title,  must  be  treated  as  if 
no  such  conveyances  had  been  made. — Doe  v.  Hardy,  52  Ala. 
291 ;  McCullough  v.  Chapman,  38  Ala.  325.  Stewart,  then, 
and  White  after  him,  stood  on  no  firmer  ground  than  if  they 
had  been  executory  purchasers,  without  any  claim  that  a 
conveyance  had  been  made  to  either  of  them.  They  were 
not  adverse  holders-  in  that  sense,  which  will  ripen  into  a 
title  in  ten  years. — McQueen  v.  Ivey,  36  Ala.  308;  Collins  v. 
Johnson,  37  Ala.  304  ;  Tayloe  v.  Bugger,  66  Ala.  444.  Several 
rulings  of  the  Circuit  Court  are  in  conflict  with  these 
views. 

It  is  urged  by  appellees  that  most,  or  all  of  the  heirs  of 
Thomas  White,  deceased,  were  present  when  the  lands  were 
sold  to  Stewart,  and  bought  property  at  the  sale  ;  and  they 
have  received  and  enjoyed  their  part  of  the  purchase-money 
of  the  land.  Whether  that  defense  could  be  successfully 
made  in  any  court  against  a  suit  by  administrators,  would 
depend  on  the  inquiry  whether  the  lands  were  wanted  for 
the  purposes  of  administration  proper.  But  such  defense 
cannot  avail  in  a  suit  at  law  for  lands.    It  can  only  be  in- 
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voked  in  equity. — McPherson  v.    Walters,  16  Ala.  714  ;  EUiott 
V.  Br.  Bank,  20  Ala.  345.- 

For  the  errors  poioted  out  above,  the  judgment  of  the  Cir- 
cuit Court  is  reversed,  and  the  cause  remanded. 


Walker  v,  Radford. 

Bill  in  Equity  by  Mortgagee  to  Prevent  Removal  of  the  Mort- 
gaged Property  out  of  the  State. 

1.  Remotnl  of  mortgatjed  chattels  out  of  the  State;  egnily  will  preitnt  —  A 
court  of  equity  will  intertere,  before  the  law  day  of  the  mortijage,  aud  before 
the  mortgagee  has  a  right  to  proceed  ut  law,  and  restrain  the  removal  of  the 
mortgaged  property  beyond  the  jurisdiction  of  the  court. 

2.  Seizure,  writ  of;  allowed  under  statute  to  prevent  removal  of  mori{jaged 
property. — When  a  case  for  equitable  interference  is  shown,  the  statute  (Code, 
§§  3857-3863)  authorizes  a  writ  of  seizure  to  prevent  the  removal  of  mortgaged 
property  beyond  the  State,  instead  of  an  injunction,  which  would  be  the  ap- 
propriate remedy  in  the  absence  of  the  statu te. 

3.  Removal  of  mortgaged  properly  ovi  of  the  State ;  ground  of  equity  to  prevent. 
The  ground  of  equitable  interference,  in  such  cases,  is  the  prevention  of  in- 
jury to  the  present  or  future  rights  of  the  mortgagee,  and  the  injury  must  be 
shown,  and  it  must  appear  that  the  mortgagor,  or  those  claiming  under  him, 
have  done,  or  are  about  to  do,  some  act  which  violates  the  mortgagee's  rights 
and  beyond  the  rights  of  the  mortgagor,  and  for  which  the  law  does  not  give 
an  adequate  and  appropriate  remedy. 

4.  Same ;  temporary  removal  of  property  no  ground  for  equitable  interference. 
But  the  mortgagor  is  not  to  be  hindered  in  the  legitimate  use  of  the  property, 
and  a  mere  temporary  removal  of  the  property  out  of  the  State,  accompanied 
by  an  honest  intention  to  return  it  before  the  law  day  of  the  mortgage,  and 
without  any  intention  to  aflfect,  embarrass,  or  impair  the  rights  of  the  mort- 
gagee, will  not  authorize  a  court  of  equity  to  interfere  by  injunction,  or  the 
statutory  writ  of  seizure,  to  prevent  the  removal  of  the  property. 

This  was  a  bill  in  equity,  filed  on  April  5th,  1877,  by  Ida 
H.  Walker,  against  Mary  E.  Radford,  and  alleged  that  the 
complainant  was  a  married  woman,  and  the  wife  of  R.  H. 
Walker,  who  carried  on  business  for  her  as  her  agent  in  Co- 
lumbia, Henry  county  :  that  on  February  10th,  1877,  her  hus- 
band took  a  mortgage  for  over  $100  from  John  T.  Radford 
and  E.  F.  Griffin,  to  secure  whatever  account  said  Radford 
should  make  in  her  store  for  supplies  for  the  year  1877,  and 
executed  a  promissory  note  to  complainant,  or  her  agent,  for 
$150,  payable  October  1,  1877,  the  said  note  being  for  an 
amount  which  it  was  supposed  would  cover  the  amount  of 
supplies  said  Radford  would  need  in  making  a  crop  for  1877. 
.  The  property  included  in  the  mortgage  was  two  horses  and 
a  wagon,  and  some  cattle,  and  October  1,  1877,  was  the  law 
Vol.  Lxvn. 
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day  of  the  mortgage.  Radford  bought  supplies  to  the  amount 
of  "$78.  About  -March  9,  1877,  he  was  killed,  leaving  his 
widow,  the  appellee,  in  the  possession  of  the  property.  The 
bill  then  averred  that  Mary  E.  Radford  was  about  to  leave 
the  State  of  Alabama,  and  intended  to  take  the  mortgaged 
property  with  her  ;  that  the  mortgage  debt  was  a  part  of  the 
corpus  of  her  statutory  separate  estate  ;  that  J.  T.  Radford 
left  but  little  other  property  ;  that  if  the  mortgaged  property 
was  taken  out  of  the  State,  complainant  would  lose  her  debt. 
The  bill  prayed  for  a  writ  of  seizure,  to  be  levied  by  the 
sheriff,  on  the  mortgaged  property.  The  answer  of  Mary  E. 
Radford  admitted  the  facts  set  out  in  the  bill,  except  that  said 
Radford's  account  amounted  to  $78.96,  but  denied  that  she 
intended  to  remove  any  of  the  property  out  of  the  State  of 
Alabama  permanently,  or  to  remove  the  cattle  at  all.  She 
admitted  that  she  was  preparing,  after  the  decease  of  her 
husband  to  visit  her  mother,  who  resided  in  Georgia,  and 
that  she  intended  going  in  the  wagon,  and  with  the  horses 
mortgaged  to  appellant,  but  denied  that  she  intended  to  keep 
them  in  Georgia  ;  that  she  owned  part  of  the  land  which  was 
being  cultivated  by  her  husband ;  that  arrangements  had 
been  made  with  one  Seaborn  Shinbolster  to  complete  the 
crop  commenced  by  her  husband,  and  that  said  horses  and 
wagon  were  to  be  used  in  making  said  crop.  The  answer 
also  denied  that  the  complainant  was  in  danger  of  losing  her 
debt,  or  the  property  in  danger  of  being  wasted,  and  defend- 
ant also  claimed  the  mortgaged  property. 

The  register  issued  the  writ  of  seizure,  and  it  was  levied  upon 
the  mortgaged  property,  which  was  replevied  by  the  appellee. 
Numerous  witnesses  were  examined,  and  the  only  positive 
testimony  that  defendant  was  about  to  leave  the  State  and 
take  the  mortgage  property  with  her,  was  that  of  complain- 
ant's husband,  who  testified  that  defendant  told  him  she  was 
going  to  leave  the  State  and  take  the  property  with  her,  but 
there  was  no  testimony  that  defendant  was  going  to  take  the 
property  permanently  out  of  the  State,  and  she  testified  that 
she  intended  to  return  with  it.  The  Chancellor  quashed  the 
writ  of  seizure,  and  dismissed  the  bill.  His  decree  is  as- 
signed as  error. 

J.  Wyatt  Gates,  for  appellant. 

J.  I.  Cowan,  for  appellee. 

BRICKELL,  C.  J.— The  bill  is  filed  by  the  appellant,  a 
mortgagee  of  personal  property,  before  the  maturity  of  the 
mortgage  debt,  and  while  the  mortgagor  was  entitled  to  pos- 


448  SUPREME  COURT  [Dec.  Term, 

[Walker  v.  Radford.] 

session  to  prevent  the  removal  of  the  property  beyond  the 
State.  A  court  of  equity  has  jurisdiction  to  restrain  the 
mortgagor  of  lands,  in  possession,  from  committing  waste,  if 
thereby  the  security  for  the  mortgage  debt  is  rendered  inad- 
equate. Upon  the  same  principles,  the  court  will  interfere 
to  restrain  injuries  to,  or  the  removal  beyond,  the  jurisdic- 
tion of  the  court  of  chattels  suljject  to  mortgage ;  and  the 
court  will  interfere  before  the  law  day  of  the  mortgage,  and 
before  the  mortgagee  has  a  right  to  proceed  at  law. — High 
on  Inj.  §  447.  The  statute  (Code  of  1876,  §§  3857-63),  when 
a  case  for  equitable  interference  is  shown,  would  authorize 
the  issue  of  a  writ  for  the  seizure  of  the  property,  if  the  mode 
of  procedure  it  prescribes  is  observed,  instead  of  an  injunc- 
tion which  would  be  the  appropriate  remedy  in  the  absence 
of  the  statute. 

The  ground  of  interference  is  the  prevention  of  injury  to 
the  future  or  present  rights  of  the  mortgagee,  for  which  the 
law  does  not  furnish  an  appropriate  and  adequate  remedy. 
The  injury  must  be  shown,  and  it  must  be  shown  that  the 
mortgagor,  or  those  claiming  under  him,  are  about  doing,  or 
have  done,  some  act  which  is  violative  of  the  rights  of  the 
mortgagee,  and  beyond  his  right  as  mortgagor  in  and  entitled 
to  possession.  If  it  is  conceded  to  the  appellant,  that  a  re- 
moval of  the  personal  property  beyond  the  jurisdiction  of 
the  court  was  apprehended,  and  was  intended  and  about 
being  made,  it  was  a  mere  temporary  removal,  not  intended 
to  be  continued  until  the  maturity  of  the  debt,  and  the  law 
day  of  the  mortgage.  Nor  does  it  appear  there  was  any  in- 
creased probability  of  deterioration  in  value  because  of  the 
mere  temporary  removal,  or  that  in  consequence,  the  rights 
of  the  mortgagee  were  placed  in  serious  jeopardy.  It  is  the 
jeopardy  of  the  rights  of  the  mortgagee  by  the  removal  of 
the  property  beyond  the  reach  of  his  legal  remedies  when  he 
is  entitled  to  resort  to  them,  that  forms  a  ground  of  equitable 
interference.  As  it  is  in  cases  at  law,  a  ground  for  an  attach- 
ment at  the  suit  of  a  creditor,  that  his  debtor  is  removing  his 
property  beyond  the  State,  without  the  jurisdiclion  of  its 
courts,  depriving  him  of  the  legal  remedies  he  may  here  pur- 
sue. But  it  is  not  intended  that  the  mortgagor,  or  the  debtor, 
shall  be  hindered  and  denied  the  legitimate  use  of  the  prop- 
erty, in  subservience  of  his  convenience  or  pleasure.  A  mere 
temporary  removal  of  the  property,  for  use  and  convenience, 
not  intended  to  affect  the  rights  of  the  mortgagee,  or  to  em- 
barrass, or  to  impair  them,  accompanied  by  an  honest  in- 
tention to  return  it  to  the  State,  before  the  legal  rights  of  the 
mortgagee  will  attach,  will  not  justify  a  court  of  equity  in 
intervening  by  injunction,  or  by  the  issue  of  the  statutory 
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writ  of  seizure.  The  removal  must  place  his  rights  in  jeop- 
ardy, and  it  must  be  inconsistent  with  a  legitimate  use  of  the 
property  by  the  mortgagor.  The  removal  intended,  was  of 
horses  and  a  wagon,  by  the  widow  of  the  mortgagor,  in 
making  a  brief  visit  to  her  mother  in  Georgia,  with  a  mani- 
fest intention  of  returning  before  the  law  day  of  the  mort- 
gage, and  afforded  of  itself  no  ground  for  a  reasonable  appre- 
hension, on  the  part  of  the  mortgagee,  that  the  property 
would  not  be  forthcoming  when  his  legal  rights  should  attach. 
For  this  reason,  without  regard  to  any  other  question  which 
is  supposed  to  be  involved,  there  is  no  error  in  the  decree  of 
the  Chancellor. 
Affirmed. 


Shirley  et  al,  v.  Teal. 

BiU  in  Equity  by   Judgment  Creditor  to  have  Mortgage  De- 
clared General  Assignment. 

1 .  General  assignment ;  mortgage  conveying  substantially  all  debtor's  property 
is. — A  mortgage  conveying  substantially  all  the  debtor's  property  for  the  secu- 
rity of  a  particular  creditor,  or  creditors,  to  the  exclusion  of  others,  the  inten- 
tion of  which  is  to  secure  a  preference  to  the  forrner  over  the  latter,  operates 
as  a  general  assignment  for  the  benefit  of  all  the  creditors  of  the  grantor 
equally. 

2.  Same  ;  age  of  debt  not  material  when  mortgage  held  to  operate  as. — In  such 
a  case  the  mortgage  operates  as  a  general  assignment,  although  it  was  executed 
to  secure,  in  part,  money  to  be  advanced  by  the  mortgagee  to  the  mortgagor, 
since  the  statute  prohibiting  preferences  makes  no  distinction  as  to  the  age  of 
the  debt. 

3.  Same;  conveyance  of  exempt  property  not  held  to  be. — When  a  debtor  con- 
veys, by  mortgage,  substantially  all  his  property,  to  a  creditor,  intending 
thereby,  to  give  him  a  preference,  it  will  not  operate  as  a  general  assignment 
of  any  property  which  is  exempt  from  levy  and  sale  under  execution. 

4.  Same ;  when  decree  declaring  mortgage  of  exempted  property  to  be,  not  erro- 
neous.— A  decree  declaring  a  mortgage  which  conveys,  substantially,  all  the 
debtor's  property  to  a  creditor,  in  preference  to  his  other  creditors,  to  be  a 
general  assignment,  is  not  erroneous,  if  the  mortgage  conveyed  any  property 
not  exempt  from  legal  process  issued  to  enforce  the  mortgagor's  debts. 

Appeal  from  Pike  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  in  chancery,  filed  November  27,  1877,  by 
Arnold  Teal  against  Jas.  S.  Shirley  and  Fox  Henderson. 
The  bill  alleged  that  James  S.  Shirley  and  wife  executed  a 
mortgage  to  Henderson  &  Co.,  on  certain  lands  in  Bullock 
county,  and  the  crops  raised  thereon  ;  that  the  defendant, 
Fox  Henderson,  was  a  member  of  said  firm,  and  the  only 
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oue  interested  in  said  mortgage  ;  that  at,  and  before,  the 
time  when  this  mortgage  was  executed,  the  complainant 
was  a  creditor  of  said  Shirley,  the  debt  being  evidenced 
by  a  promissory  note  made  by  Shirley,  and  one  Kelly,  and 
on  which  complainaut  recovered  a  judgment  for  $279,  at 
the  April,  or  Spring  Term,  of  the  Circuit  Court  of  Pike 
county  ;  that  Kelly  is  insolvent ;  that  the  mortgage  made 
by  Shirley  to  Henderson  &  Co.,  conveyed,  substantially,  all 
his  property  ;  that  it  contained  a  "  waiver  clause  of  exemp- 
tions," and  was  signed  by  the  wife  of  JS.s.  S.  Shirley,  who 
was  examined  apart  from  her  husband,  and  her  acknowledg- 
ment taken  as  required  by  law  ;  that  the  law  day  of  the 
mortgage  had  passed  ;  that  it  hindered  and  delayed  com- 
plainant in  the  collection  of  his  debt ;  that  if  said  property 
was  sold  the  proceeds  would  be  more  than  suflScient  to  pay 
the  mortgage.  The  bill  prayed  that  an  account  be  taken  of 
the  amount  due  complainant  and  said  Henderson,  and  that 
a  sale  of  the  mortgaged  property  be  decreed  to  satisfy  both 
debts,  charging  against  said  Henderson  all  the  proceeds  of 
the  mortgaged  property  which  he  had  received,  and  for  gen- 
eral relief.  The  answers  admitted  the  facts  set  out  above^ 
but  denied  any  intention  to  hinder  or  delay  complainant  in 
collecting  the  debt,  and  averred  that  it  was  given  in  good 
faith  and  for  a  valuable  consideration.  The  answer  of  Fox 
Henderson  stated  that  the  mortgage  executed  by  Shirley  to 
Henderson  &  Co.  embraced  all  the  available  property  owned 
by  said  Shirley  to  secure  a  balance  due  from  a  preceding 
year,  and  the  further  advances  stipulated  for  in  the  mortgage, 
which  were  made  to  enable  the  mortgagor  to  make  a  crop  on 
the  mortgaged  premises. 

The  court  sustained  a  demurrer  to  the  bill  because  all  the 
members  of  the  firm  of  Henderson  &  Co.  were  not  made 
parties,  and  they  were  then  brought  in  as  parties.  Jas.  S. 
Shirley  amended  his  answer,  making  it  a  cross-bill,  and  claim- 
ing that  one  hundred  and  sixty  acres  of  the  land  described 
in  the  mortgage  was  exempt  to  him  as  a  homestead  under 
the  laws  of  Alabama,  and  also,  one  thousand  dollars,  in  value, 
of  personal  property,  which  is  set  out  specifically  in  the  cross- 
bill, and  some  of  which  appears  in  the  mortgage  to  Hender- 
son &  Co.  This  cross-bill  prayed  that  this  property  might  be 
set  apart  to  him  as  exempt.  The  Chancellor  rendered  a  de- 
cree declaring  that  the  mortgage  to  Henderson  &  Co.  oper- 
ated as  a  general  assignment,  and  referred  it  to  the  register 
to  state  an  account  of  the  debts  due  complainant,  and  Hen- 
derson &  Co.,  ascertaining  the  amount  advanced  annually  by 
Henderson  &  Co.,  to  Shirley,  to  enable  him  to  make  crops, 
and  the  valuo  of  the  proceeds  of  the  crop  realized    by  Hen- 
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derson  &  Co.,  and  which  should  be  applied  each  year  to  sat- 
isfy the  lien  of  Henderson  &  Co,  on  such  crops,  and  the 
surplus  be  directed  to  be  applied  to  the  payment  of  the 
mortgage  debts.     This  decree  is  assigned  as  error. 

John  D.  Gardner,  for  appellants. — The  mortgage  is  cer- 
tainly not  a  general  assignment,  so  far  as  it  conveys  the 
homestead  of  Jas.  S.  Shirley,  and  other  property  included 
in  the  claim  of  exemption,  for  such  a  conveyance  could  not 
be  assailed  for  fraud  upon  creditors. 

W.  H.  Parks,  for  appellee. — The  mortgage  made  by  Shirley 
embraced  all  his  property,  and  was,  therefore,  a  general  as- 
signment. It  also  contained  a  waiver  of  exemptions,  and  no 
exemptions  can  therefore  be  had  under  it  against  Teal's  debt, 
for  that  was,  in  legal  effect,  included  in  it.  The  debt  due  by 
Shirley,  and  secured  by  the  mortgage,  was  a  balance  carried 
over  from  a  preceding  year,  and  in  addition,  advances  to 
make  a  crop,  so  that  even  in  the  event  of  a  simple  foreclosure, 
the  rule  established  by  the  Chancellor  was  the  correct  one. 

SOMEE.VILLE,  J.— The  only  assignment  of  error  pre- 
sented by  the  record  in  this  case  is,  that  the  Chancellor  erred 
in  declaring  the  mortgage  executed  by  J.  S.  Sliirley  and  wife, 
on  January  5th,  1877,  to  J.  A.  Henderson  &  Co.,  to  be  a  gen- 
eral assignment.  The  consideration  of  the  mortgage  is  re- 
cited to  l3e  a  debt  due  by  Shirley  to  the  mortgagees  "by 
crop-lien  note,"  of  even  date  with  the  instrument,  for  the 
sum  of  $1,200,  and  "  to  further  secure  the  payment  of  said 
sura,  together  with  any  amounts  that  may  be  advanced  under  said 
lien  note.''  The  pleadings  and  proof  show  that  this  note  was 
intended  to  secure  the  balance  due  from  Shirley  to  the  mort- 
gagees upon  an  old  indebtedness,  and  whatever  additional 
sum  might  be  advanced  during  the  current  year  to  enable 
Shirley  to  make  a  crop. 

It  is  a  plain  and  well  settled  proposition  of  law  that  a 
mortgage,  or  deed  of  trust,  which  conveys  substantially  all  the 
debtor's  property  for  the  security  of  one  or  more  particular 
creditors,  to  the  exclusion  of  others,  the  intention  of  which 
is  to  secure  a  preference  or  priority  of  payment  to  the  former 
over  the  latter,  operates  as  a  general  assignment  under  the 
statute,  and  enures  to  the  benefit  of  all  the  creditors  of  the 
grantor  equally. — Code,  (1876),  §  2126  ;  Warren  v.  Lee,  32 
Ala.  440 ;  Stetson  &  Co.  v.  Miller,  36  Ala.  642  ;  1  Brick.  Dig. 
p.  130,  §97. 

The  purpose  of  the  statute  (Code,  §  2126)  is  to  prohibit  a 
debtor  from  exercising  the  right  which  he  had  at  common 
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law  to  prefer  one  creditor  to  another,  where  he  seeks  to  do 
so  by  disposing  of  all  of  his  property  by  mortgage  or  other 
like  security.  Its  policy  is  similar,  in  nature  and  design,  to 
that  of  all  bankrupt  laws,  which  is  to  secure  a  fro  rata  dis- 
tribution of  the  assets  of  insolvent  debtors  equally 'among 
all  his  creditors.  The  fact  that  all  of  the  grantor's  property, 
or,  substantially  ail,  is  included  in  the  conveyance,  seems,  in 
such  cases,  conclusive  of  the  fact  of  his  insolvency. 

The  fact  is  not  denied,  that,  in  this  case,  Shirley  included 
all  of  his  property  in  the  mortgage  to  Henderson  &  Co. 
The  instrument  was  clearly  a  general  assignment,  and  is  none 
the  less  so  by  reason  of  being  executed  to  secure,  in  part, 
moneys  promised  to  be  advanced  to  the  mortgagor  by  the 
mortgagees  in  fuUiro.  The  statute  prohibits  the  giving  by 
a  debtor  of  a  preference  or  priority  of  payment,  by  general 
assignment,  to  one  or  more  creditors.  It  makes  no  distinc- 
tion between  the  creditor  of  a  day  and  one  of  an  hour.  The 
age  of  the  debt  is  not  material. — Code,  1876,  §  2126  ;  Love^ 
lace  V.  Wehh,  62  Ala.  "271. 

It  is  urged,  however,  by  the  counsel  of  the  appellant,  that 
this  mortgage  cannot  be  held  a  general  assignment  as  to  any 
property  conveyed  by  it,  which  is  shown  to  be  exempt  from 
execution  in  behalf  of  the  debtor,  at  the  time  of  its  date  and 
delivery.  We  think  the  principle  invoked  is  a  sound  one, 
because  no  creditor  can  be  considered  as  suffering  prejudice 
by  a  sale  or  mortgage  of  such  property. — Lehman,  Durr  dt 
Co.  V.  Bryan,  (MSS.  present  term.)  It  cannot  be  contem- 
plated that  the  statute  under  consideration  intended  to  inter- 
fere with,  or  restrict  the  well  established  rights  of  a  debtor 
in  disposing  of  his  exempt  property.  No  conveyance  or 
transfer  of  property  of  this  description  would,  in  our  opin- 
ion, be  such  a  preference  as  to  come  within  the  evils  designed 
to  be  prohibited  by  the  legislature.  The  debtor  is  authorized 
by  law  to  claim  his  exemptions  against  all  of  his  creditors. 
We  cannot  appreciate  the  force  of  the  logic  which  would  con- 
vert a  special  waiver  in  favor  of  one,  into  a  general  waiver  in 
favor  of  all. — Thomp.  Homst.  &  Ex.  §  421 ;  Burrell  on  Assign. 
§  96-7  ;  Bump  on  Fraud.  Con.  §  268. 

But  the  evidence  does  not  clearly  show  that  the  property 
conveyed  by  the  mortgage,  and  that  described  in  the  sched- 
ule of  exemptions  is  identical,  nor  is  there  any  sufl&cient 
averment  to  that  effect  in  Shirley's  answers.  It  is  manifest, 
however,  that  some  of  it  appears  to  be  the  same.  We  can- 
not conclude,  therefore,  that  the  Chancellor  erred  in  simply 
declaring  the  mortgage  a  general  assignment,  for  the  con- 
clusion would  be  proper  if  it  conveys  any  property  not  ex- 
empt from  legal  process   issued  to  enforce  the   mortgagor's 
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debts.  So  far  as  the  exempted  property  is  concerned,  it  re- 
mains unaffected  by  the  decree,  the  question  of  such  a  claim 
bei)ig  a  matter  for  future  determination,  and  a  proper  sub- 
ject of  reference  to  the  register,  under  appropriate  instruc- 
tion from  the  Chancellor. 
The  decree  is  affirmed- 


Mayrant  &  Company  v.  Marston, 
Brown  &  Company. 

Bill  in  Equity  for  Settlement  of  Partnership  Accounts. 

1.  Written  contract ;  prior  negotiations  not  contained  in,  presumed  abandoned. 
When  parties  have  reduced  their  contract  to  writing,  all  prior  negotiations  not 
carried  into  the  writing,  are  presumed  to  be  abandoned. 

2.  Partners  inter  sese;  what  coAstilutes. — Parties  do  not  become  partners 
inter  sese,  unless  there  is  a  stipulation  in  the  agreement  for  a  community  of 
risks,  as  well  as  a  partition  of  gains. 

3.  Same;  particular  contract  held  not  to  constitute. — A  contract  by  which  two 
firms  agreed  to  divide  equally  the  profits  of  their  business,  after  excluding  a 
certain  portion  of  such  profits  "to  cover  expenses,"  stipulating,  also,  "that 
the  business  of  their  respective  firms  should  be  conducted  entirely  separate," 
neither  being  bound  to  contribute  anything  to  the  expenses  or  losses  of  the 
other,  does  not  constitute  the  two  firms  partners  inter  aese. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  filed  by  Marston,  Brown  &  Co.,  against 
Mayrant  &  Co.,  and  the  material  averments  were  that  each 
of  said  firms  were  engaged  in  the  business  of  compressing 
and  shipping  cotton  in  the  city  of  Mobile,  each  having  steam 
presses  in  operation,  and  instead  of  competing  with  each 
other,  they  entered  into  an  agreement  on  the  22d  of  Novem- 
ber, 1875,  by  which  it  was  stipulated,  that  "  each  firm " 
should  be  "allowed  to  enjoy,  without  division,  all  the  benefits 
derived  from  bills  for  shipping  charges  and  compressing  on 
the  first  fifty  thousand  bales  of  cotton  compressed,  which 
quantity  we  consider  as  requisite  to  defray  the  necessary  ex- 
penses of  the  business  of  each  firm.  On  every  bale  of  cotton 
compressed  by  either  firm  over  and  above  fifty  thousand 
bales,  the  amount  derived  from  bills  of  shipping  charges,  and 
compressing,  on  said  excess  of  cotton  is  to  be  divided  equally 
among  our  respective  firms,  after  first  deducting  forty  cents 
per  bale  for  the  expense  of  labor  and  handling  the  cotton, 
settlements  to  be  monthly,  say  the  15th  of  each  month.   The 
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business  of  our  respective  firms  to  be  conducted  entirely 
separate,  in  all  respects,  as  we  have  no  desire  whatever  to 
form  any  combination  detrimental  to  the  interests  of  others, 
or  objectionable  in  the  eyes  of  the  community.  We  agree  to 
carry  out  the  above  agreement  in  the  utmost  good  faith  un- 
til the  first  day  of  September,  1876,  the  agreement  to  com- 
mence on  Nov.  22,  1875."  Complainants  averred  that  they 
kept  a  true  account  of  the  cotton  compressed  and  shipping 
charges  earned  by  them,  and  prior  to  July  24, 1876,  rendered 
an  account  thereof  to  Mayrant  &  Co.,  a  copy  of  which  they 
attached  to  the  bill.  On  that  day  they  wrote  to  Mayrant  & 
Co.,  asking  why  the  latter  had  declined  to  furnish  an  account. 
This  was  not"  answered,  but  in  reply  to  a  second  letter  from 
complainants,  Mayrant  &  Co.  stated  that  they  would  make  a 
statement  of  their  business.  This,  the  bill  alleges,  they  failed 
to  do,  and  to  make  monthly  or  other  settlements  with  com- 
plainants, of  the  net  earnings  of  their  business  as  provided 
by  the  agreement ;  that  Mayrant  &  Co.  had  compressed  and 
collected  shipping  charges  on  sixty-nine  thousand  bales  of 
cotton  ;  that  all  over  thirty  thousand  bales  was  subject  to  be 
divided,  together  with  the  net  earnings  on  six  thousand  four 
hundred  and  eighty-two  bales  compressed  and  handled  by 
complainants  according  to  the  agreement ;  that  while  the 
agreement  was  in  force  the  steam  press  of  R.  W.  Mayrant 
"  got  out  of  order  "  and  needed  repairs,  and  while  the  repairs 
were  being  made,  Mayrant  &  Co.  hired  another  press  to  do 
their  compressing,  and  claim  that  the  cotton  so  compressed 
did  not  come  within  the  agreement ;  that  they  cannot  state  the 
number  of  bales  compressed  by  Mayrant  &  Co.,  nor  the 
profits  made  on  them,  but  complainants  insisted  that  May- 
rant  &  Co.  were  liable  to  account  for  the  profits  on  the  cotton 
which  had  been  compressed  for  them  by  other  presses  ;  that 
complainants'  press  had  also  broken  down,  and  they  had 
hired  other  presses  to  work  for  them,  but  that  they  had  in- 
cluded this  cotton  in  the  statement  of  the  business  done  un- 
der the  agreement.  The  bill  then  states  the  number  of  bales 
of  cotton  compressed  by  Mayrant  &  Co.,  and  on  which  they 
had  collected  the  shipping  charges,  so  far  as  they  could  do 
so — giving  the  charges  for  compressing  the  difierent  classes  of 
cotton,  foreign  bound  or  coastwise — and  claims  that  there 
was  a  balance  of  about  $3,378.42  due  them  from  Mayrant  & 
Co.,  which  the  latter  refused  to  pay. 

It  is  averred  that  complainants  are  remediless  at  law, 
and  that  the  bill  prayed  for  a  discovery  of  the  number  of 
bales  of  cotton  compressed  by  Mayrant  &  Co.,  and  what 
amount  they  received  as  cotapressing  and  shipping 
charges  thereon  ;  that  the  register  state  an  account  in  ac- 
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cordance  with  the  agreement  between  complainant  and  de- 
fendant, and  all  the  affairs  of  such  partnership  as  contem- 
plated by  the  agreement  be  closed  and  settled  up.  Mayrant 
&  Co.  answered  the  bill,  and  set  up  the  fact  that  all  persons 
engaged  in  the  compressing  business  in  Mobile,  had  entered 
into  an  agreement  fixing  a  uniform  tariff  of  charges,  permit- 
ting, however,  any  press  to  carry  out  any  contract  previously 
made  without  reference  to  such  tariff  of  charges.  The  tariff 
of  charges  thus  fixed,  was  higher  than  the  specific  contracts 
exempted  from  its  operation  ;  that  a  short  time  after  this 
tariff  was  agreed  on,  they  entered  into  the  agreement  with 
the  complainants,  which  was  set  out  in  the  bill,  and  which 
they  aver  was  based  on  the  tariff  of  charges,  and  was  not  in- 
tended to  amend  or  disturb  the  specific  contracts  of  charges 
exempt  from  its  provisions.  These  contracts  were  not  com- 
pleted when  they  entered  into  the  agreement  with  complain- 
ants, but  were  to  be  completed,  and  cotton  compressed  on 
these  contracts  was  not  embraced,  or  intended  to  be  em- 
braced, under  said  agreement;  that  complainants  agreed 
that  if  defendants'  press  broke  down,  they  might  use  one  of 
theirs  until  Mayrant  &  Co.'s  press  could  be  repaired ;  that 
sajd  partnership  agreement  was  never  acted  on,  and  was  an- 
nulled by  both  parties,  in  that  defendants'  press  broke  down, 
and  they  applied  to  complainants  to  use  one  of  their  presses, 
which  was  idle,  and  complainants  refused  to  allow  them  to 
do  so;  that  they  then  hired  other  presses  to  compress  for  them; 
that  they  hired  complainants  press  to  compress  five  thousand 
eight  hundred  and  ten  bales  of  cotton ;  that  none  of  this  cot- 
ton, compressed  by  hiring  presses,  was  compressed  by  de- 
fendants, within  the  true  meaning  of  the  agreement  ;  that 
complainants  had  never  furnished  any  monthly  statements  to 
defendants  of  cotton  compressed  ;  that  in  Jiine,  1876..  all  the 
presses  worked  in  combination,  selecting  some  one  press,  and 
sending  all  their  cotton  to  it ;  each  press  received  the  profits 
of  compreseing  its  cotton,  and  paid  a  pro  rata  share  of  the 
expenses.  Defendants  compressed  most  of  the  cotton  com- 
pressed, and  some  of  it  was  compressed  for  complainants. 
Defendants  claimed  that  this  cotton  was  not  within  the  agree- 
ment ;  that  if  the  partnership  was  not  dissolved,  the  com- 
plainants ought  to  bear  their  share  of  the  loss  sustained  by 
defendants,  not  only  on  the  extra  handling  of  the  cotton,  which 
defendant  had  compressed  on  hired  presses,  but  also  a 
proper  share  of  their  loss  in  having  their  press  repaired.  N. 
H.  i3rown,  of  Marston,  Brown  &  Co.,  testified  that  there  was 
no  agreement  that  defendants,  Mayrant  &  Co.,  could  use  one  of 
their  presses  if  theirs  broke  down  ;  that  when  they  made 
this  claim,  he  referred  them  to  the  written  agreement,  and 
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that  the  whole  contract  between  the  two  firms  was  contained 
in  this  written  agreement  To  the  same  eflfect  was  the  testi- 
mony of  C.  A.  Marston,  of  Marston,  Brown  &  Co.,  who  testi- 
fied that  he  offered  Robert  Middletou,  of  Mayrant  &  Co.,  the 
use  of  one  of  their  presses,  in  case  the  press  of  Mayrant  & 
Co.  broke  down,  if  the  latter  would  pay  one-half  the  rent. 
This  offer  was  refused.  Robert  Middleton  testified  that  the 
privilege  of  using  this  press  was  the  inducement  to  enter  into 
the  contract,  and  that  C.  A.  Marston  made  an  agreement  with 
him  that  Mayrant  &  Co.  might  use  it,  and  when  their  press 
broke  down,  he  applied  to  Marston,  Brown  &  Co.  for  it,  and 
was  refused  ;  he  called  on  Mr.  Brown,  and  found,  to  his  aston- 
ishment, that  this  stipulation  was  not  included  in  the  agree- 
ment. The  agreement  was  drawn  up  by  N.  H.  Brown,  of 
Marston,  Brown  &  Co.,  by  whom  it  was  signed  for  this  firm, 
and  it  was  signed  by  C.  L.  Huger,  for  Mayrant  &  Co.  Mr. 
Huger  had  no  personal  knowledge  of  any  agreement  as  to  the 
use  of  Marston,  Brown  &  Co.'s  press  by  Mayrant  &  Co. 
There  was  a  decree  of  reference  to  the  register  to  state  the 
account  between  the  parties,  directing  him  to  ascertain  how 
many  bales  in  excess  of  50,000  each  firm  had  compressed 
under  the  agreement,  and  charge  each  firm  with  the  profit 
realized  on  such  excess,  as  agreed  on  in  the  contract,  and, 
then,  after  having  divided  the  whole  sum  between  the  two 
firms,  to  report  which  firm  was  indebted  to  the  other,  and  how 
much.  The  register  reported  that  defendants  owed  com- 
plainants $3,71)5.42,  and  among  the  items  of  charges  against 
Mayrant  &  Co.  he  included  shipping  charges,  at  25c.  per  bale 
on  all  the  cotton  compressed  by  Mayrant  &  Co.  To  this,  de- 
fendants excepted,  on  the  ground  that  he  should  have  charged 
him  with  only  the  net  profits  of  the  shipping  charges.  The 
exception  was  overruled  and  a  final  decree  rendered  confirm- 
ing the  register's  report,  which  fixed  the  balance  due  com- 
plainants at  $3,795.42,  and  awarding  execution  therefor.  This 
decree  is  assigned  as  error. 

P.  Hamilton,  and  E.  S.  Dargan,  for  appellants. — While  a 
written  contract  can  not  be  contradicted  or  varied  by  parol 
testimony,  it  is  universally  admitted  that  it  may  be  read  in 
view  of  the  subject  matter  and  the  attendant  circumstances, 
in  order  to  understand  more  perfectly  the  meaning  and  intent 
of  the  parties.— 1  Gr.  Ev.  §  277;  101  U.  States,  271.  Facts 
and  circumstances  as  to  the  relation  of  the  parties,  the  na- 
ture, condition,  and  quality  of  the  property,  which  constitutes 
the  subject  matter  of  the  contract  may  be  proven. — Per 
Shaw,  C.  J.,  2  Cush.  271. 

All  the  facts  and  circumstances  of  the  transaction,   out 
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of  which  the  contract  arose,  may  be  shown  for  the  purpose 
of  applying  the  subject  matter  and  removing  or  explaining 
any  ambiguity.— 100  Mass.  63  ;  101  U.  S.  631.  So  defend- 
ants in  this  case  ought  not  to  be  held  liable  for  the  cotton 
compressed  for  them  by  presses  other  than  their  own,  nor 
held  to  pay  the  shipping  charges  on  all  the  cotton  compressed 
by  them.  The  contract  was  made  by  parties  actually  en- 
gaged in  compressing  cotton,  and  it  iucluded  only  the  cotton 
compressed  by  them,  and  not  that  compressed  for  them  by 
other  parties  ;  indeed,  a  condition  of  things  arose  after  the 
making  of  the  contract,  by  the  breaking  down  of  defendants' 
press,  which  was  not  foreseen,  and  the  consequences  of 
which  could  not  be  equitably  charged  against  appellants. 
The  charge  of  40  cents  per  bale  was  to  meet  the  expense 
which  it  was  then  known  to  be  necessary  to  meet,  and  when 
other  expenses  became  necessary,  through  the  failure  of  de- 
fendants' press,  equity  should  allow  it  to  them.  Even  when 
one  partner  is  to  bear  no  share  of  the  losses  as  between  them- 
selves, the  contract  means  "net  profits,"  and  the  losses  are 
first  to  be  deducted  from  the  gross  profits. — Story  on  Part. 
§§  16,  17,  18, 19, 20,  21,  22, 23  ;  2  Meeson  &  Welsby,  357.  The 
decree  of  the  Chancellor  should  have  allowed  defendants 
credit  for  the  losses  sustained  by  them  for  extra  expense  in 
having  cotton  compressed  by  other  presses.  They  should 
have  credit  also  for  the  cost  of  repairing  tlieir  press,  as  well 
as  other  losses,  before  they  could  be  held  liable  to  complain- 
ants for  any  amount. 

Overall  &  Bestor,  for  appellee.     (No  brief  on  file). 

STONE,  J. — It  is  contended  for  appellant  that  the  written 
contract  signed  by  the  two  firms,  bearing  date  November 
22d,  1875,  does  not  express  the  whole  agreement,  but  that 
there  was  an  additional  stipulation  by  Marston,  Brown  &  Co., 
to  allow  R.  W.  Mayrant  &  Co.  to  use  an  idle  compress  con- 
trolled by  the  former,  in  the  event  that  the  latter  broke 
down,  or  got  out  of  working  order.  We  think  this  position 
untenable,  for  two  reasons  :  First,  the  proof  fails  to  con- 
vince us  there  was  such  agreement ;  second,  where  parties 
reduce  their  contract  to  writing,  all  prior  negotiations  not 
carried  into  the  writing,  are  presumed  to  be  abandoned. —  Wins- 
ton V.  Broivning,  61  Ala.  80 ;  1  Brick.  Dig.  865,  §§  866-7-8. 

The  agreement,  out  of  which  the  present  controversy  grew, 
does  not  constitute  the  two  firms  partners  inter  sese.  Neither 
firm  is  to  share  in  any  expenses  or  losses  incurred  or  sus- 
tained by  the  other.  To  constitute  a  partnership  betvyeen 
themselves,  parties  must  stipulate  for  a  community  of  risks. 
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as  well  as  a  partition  of  gains. — Smith  v.  Garth,  32  Ala.  368  ; 
Meaher  v.  Cox,  37  Ala.  201.  Under  the  contract  in  this  case, 
neither  contracting  party  is  bound  to  contribute  anything  to 
the  expenses  or  losses  of  the  other.  Neither  was  bound  to 
aid  the  other  in  the  performance  of  any  work  their  several 
patrons  might  intrust  to  them.  They  only  agreed  to  divide 
equally  the  profits  of  their  several  establishments,  after  set- 
ting apart  to  each  the  profits  of  compressing  an  agreed  num- 
ber of  bales  of  cotton,  to  cover  the  expense  of  the  season's 
work,  and  forty  cents  a  bale  for  all  cotton  each  might  com- 
press above  that  agreed  number,  to  cover  expense  of  hand- 
ling. So  clearly  did  the  parties  contemplate  keeping  their 
business  separate,  that  they  inserted  this  clause  in  their 
agreement :  "  The  business  of  our  respective  firms  to  be  con- 
ducted entirely  separate  in  all  respects."  Good  faith,  and 
the  implications  of  this  contract,  required  that  each  firm 
should  exert  itself  for  the  promotion  of  the  general  interest — 
that  neither  should  obstruct  or  embarrass  the  other  in  the 
conduct  of  its  business  ;  but  neither  was  bound  to  render  to 
the  other  any  active  assistance  in  the  performance  of  any 
contract,  or  to  supply  any  machinery  for  the  purpose. 

It  is  objected  that  the  Chancellor  should  have  instructed 
the  register  to  bring  into  his  account  only  the  net  sum  of  the 
shipping  charges,  and  not  the  gross  sum.  There  is  a  want 
of  evidence  in  the  record  to  support  this  objection,  even  if 
under  the  terms  of  the  contract  it  could  be  entertained.  If 
there  was  any  expense  incurred  by  the  compress  company  in 
the  matter  of  shipping  the  cotton,  it  is  not  shown.  And  the 
language  of  the  contract  seems  to  include  both  ihe  shipping 
and  compressing,  in  the  clause  which  allows  forty  cents  per 
bale,  "  for  the  expense  of  labor  and  handling  cotton." 

We  find  no  error  in  the  record,  and  the  decree  of  the 
Chancery  Court  is  affirmed,  with  damages. 


Pyron  et  al,  v.  Lemon. 

Bill  in  Equity  by  Creditor  to  set  aside  Deed  as  Fraudulent. 

1.  Insolvent  debtor ;  whai  evidence\mill  not  uphold  conveyance  by,  to  his  children. 
When  an  insolvent  debtor  conveys  land  to  his  sons  about  the  time  they  reach 
their  majority,  the  deed  can  not  be  upheld  on  the  evidence  of  the  sons,  who 
are  without  visible  means,  and  who  testify  that  the  laud  was  paid  for  in  labor 
and  services  rendered  by  them,  without  stating  the  kind  of  labor,  or  its  value, 
by  the  mouth  or  year. 

Voii.    LXVII. 
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Appeal  from  Pike  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  in  chancery,  filed  by  A.  Lemon,  against 
Marcus,  James,  and  W.  M.  Pyron.  The  bill  alleged  that  the 
complainant  recovered  a  judgment  agaiust  W.  M.  Pyron  in 
the  courts  of  Georgia,  on  which  execution  was  regularly  is- 
sued ;  that  all  tlie  parties  were,  at  that  time,  citizens  of  Geor- 
gia ;  that  while  this  judgment  was  in  full  force  and  unreversed, 
Pyron,  who  had  no  property  out  of  which  the  judgment 
could  be  collected  in  Georgia,  purchased  a  tract  of  land  (de- 
scribing it)  in  Pike  county,  Alabama,  and  took  a  deed  to  it 
in  the  name  of  his  wife  ;  that  W.  M.  Pyron  and  wife  made 
a  deed  to  this  land  to  his  two  sons,  about  the  time  they 
became  of  lawful  age,  and  shortly  afterwards  came  to 
Alabama,  and  entered  into  possession  of  it ;  that  this  deed 
was  voluntary,  and  made  with  intent  to  hinder,  delay  and 
defraud  said  W.  M.  Pyron's  creditors,  and  to  put  said  land 
beyond  their  reach  ;  that  in  1871,  Marcus  and  James  Pyron 
sold  said  land  to  W.  R.,  and  W.  A.  Head,  giving  the  latter  a 
bond  to  make  titles  thereto  on  payment  of  the  purchase- 
money,  and  representing  to  them  that  the  debt  due  com- 
plainant by  W.  M.  Pyron,  and  all  the  said  Pyron's  financial 
troubles  had  been  settled  ;  that  "said  Heads  were  mislead 
by  these  representations,  and  had  been  notified  of  complain- 
ant's claim  against  the  land."  The  bill  prayed  that  an  ac- 
count be  taken  to  ascertain  the  amount  unpaid  on  the  land, 
and  that  it  be  decreed  to  complainant,  and  the  land  sold  for 
its  payment.  The  answer  denied  the  recovery  of  the  judg- 
ment against  W.  M.  Pyron  ;  admitted  that  he  owned  no 
property  in  Georgia,  and  averred  that  Marcus  and  James  M. 
Pyron  bought  the  lands  and  went  into  possession  of  them 
more  than  ten  years  before  the  bill  was  filed  ;  that  W.  M. 
Pyron  occupied  them  as  the  tenant  of  Marcus  and  James  M. 
Pyron  ;  admitted  the  sale  to  W.  R.  and  W.  A.  Head,  but  de- 
nied that  they  made  any  misrepresentation  to  them  ;  denied 
all  charges  of  fraud.  The  evidence  for  the  complainant 
showed  that  he  recovered  a  judgment  in  the  County  Court  of 
Henry  county,  Georgia,  a  court  of  record,  against  "\V.  M. 
Pyron;  that  said  Pyron  was  greatly  embarrassed  financially, 
and  that  James  and  Marcus  could  not  have  bought  land 
worth  two  thousand  dollars  at  the  time  of  the  alleged  sale  to 
them  by  their  father,  W.  M.  Pyron  ;  that  they  lived  with  him 
and  constituted  part  of  his  family  ;  that  the  sons  brought  the 
property  of  the  father  from  Georgia  to  Alabama,  and  the  lat- 
ter soon  followed,  leaving  numerous  debts  unpaid ;  that 
Marcus  and  James  Pyron  said  their  father  intended  to  make 
deeds  to  the  land,  conveying  it  to  them,  to  prevent  his  cred- 
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itors  from  getting  it ;  that  he  did  not  intend  to  pay  his  cred- 
itors ;  that  W.  M.  Pyron  said  he  left  Georgia  because  he  had 
exhausted  all  his  property  there,  and  was  "  being  crowded 
by  debts  ;"  that  Marcus  and  James  Pyron  did  not  set  up  any 
claim  to  the  lands  described  in  the  bill  until  the  sale  to  W. 
R.  and  W.  A.  Head  occurred.  The  testimony  of  the  defend- 
ants was  to  the  eflfect  that  J.  M.  and  M.  A.  Pyron  bought  the 
property  in  controversy  from  W.  M.  Pyron  for  $2,000,  execu- 
ting their  notes  for  it,  which  they  paid  in  labor  and  services 
rendered  to  W.  M.  Pyron  at  his  saw  mill  in  Chilton  county, 
Ala.,  for  the  years  1870,  1871  and  1872  ;  that  the  sale  and 
purchase  was  made  in  good  faith,  without  any  intention  of 
hindering  or  defrauding  any  of  the  creditors  of  W.  M.  Pyron  ; 
that  the  laud  was  worth  $1,500,  at  the  time  it  was  sold  to  W. 
R.  and  W.  A.  Head  for  that  amount.  The  complainant  also 
proved  the  regularity  of  the  proceedings  on  which  the  judg- 
ment was  founded  by  the  statutes  of  Georgia,  which  are  set 
out  in  extenso  in  the  record,  but  which  need  not  be  inserted 
here.  The  Chancellor  declared  the  complainant  entitled  to 
subject  the  balance  due  by  the  Heads  to  the  payment  of  the 
debt  due  him,  and  afterwards  ascertained  the  amount  due  to 
him  from  W.  M.  Pyron,  and  from  W.  A.  and  W.  R.  Head  to 
James  M.  and  Marcus  A.  Pyron,  and  directed  this  last  sum 
of  money  to  be  paid  to  the  register,  and  by  him  paid  to  the 
complainant,  and  if  default  should  be  made  in  payment,  that 
the  land  be  sold  to  pay  it.     This  decree  is  assigned  as  error. 

J.  M.  Falkner,  and  R.  M.  Williamson,  for  appellants.    (No 
brief  on  file). 

Paeks  &  Hubbard,  for  appellee. 

STONE,  J. — The  Chancellor  found,  as  a  fact,  that  the  deed 
of  conveyance  made  by  Wm.  M.  Pyron  and  wife,  to  his  two 
sons,  was  fraudulent  as  against  his  existing  creditors.  •  We 
are  not  clearly  convinced  that  in  this  he  erred.  On  the  con- 
trary, we  think  the  weight  of  the  evidence  is  decidedly  against 
the  bona  fides  oi  the  deed.  When  an  insolvent  debtor,  as 
Wm.  M.  Pyron  is  shown  to  have  been,  conveys  a  tract  of 
land  to  his  two  sons,  about  the  time  they  attain  to  lawful 
age,  and  who  are  without  visible  means,  and  constitute  a 
part  of  his  family,  it  requires  much  clearer  evidence  of  pay- 
ment of  the  purchase-money,  to  uphold  the  transaction,  than 
is  found  in  this  record.  But  this  case  is  much  stronger  in 
its  circumstances.  The  only  evidence  of  a  consideration 
paid  is  the  testimony  of  the  two  sons,  who  testify  separately, 
that  they  paid  for  the  land — two  thousand  dollars — in  labor 
Vol.  Lxvn. 
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for  the  said  Wm.  M.,  from  the  year  1870  to  the  year  1872, 
inclusive  ;  and  each  testifies  in  substantially  the  same  lan- 
guage. On  cross-examination  each  testifies,  "  that  the  land 
was  paid  for  in  labor  and  services  rendered  by  me  and  [the 
other  brother]  as  stated  in  my  answer  to  the  third  direct  in- 
terrogatory, and  I  can  give  no  other  or  further  description  of 
the  payments  than  that  already  referred  to."  Not  a  word 
said  about  the  price  per  month,  or  year,  of  their  services,  nor 
whether  they  worked  as  mechanics,  or  common  laborers. 
There  is  much  other  testimony  tending  to  impeach  the  bona 
Jides  of  this  transaction.  It  can  not  be  upheld. — Harrell  v. 
llitchell,  61  Ala.  270. 

The  regularity  of  the  recovery  and  judgment  on  which 
this  proceeding  is  founded,  is  fully  shown  in  the  statutes  of 
Georgia,  copied  in  the  record. 

Affirmed.    • 


Ware,  Murphy   &  Co.  v.   Morgan    d^ 
Duncan. 

Action  on  Promissory  Note. 

1.  Oral  eiiidenct,  of  contents  of  writing  ;  when  not  admissble. — When  a  writ- 
ing, if  produced,  would  not  be  evidence  of  the  fact  to  which  it  relates,  parol 
or  oral  evidence  of  such  fact  will  be  received. 

2.  Slime;  received  when  loriting  beyond  jurisdiction  of  court. — A  witness  may 
testify  as  to  the  contents  of  a  paper,  which  is  shown  to  be  beyond  the  juris- 
diction of  the  court,  and  which  tlie  party  relying  upon  it  cannot  produce. 

3.  General  objection  to  evidence,  part  of  which  is  admissible  ;  properly  refused. 
Objections  to  evidence,  a  part  of  which  is  admissible,  and  a  part  inadmissible, 
may,  for  that  reason,  be  properly  overruled. 

4.  Opinion ;  statement  by  witness  that  he  had  no  intei'est  in  subject  matter  of 
suit,  is  not.  — A.  witness  can  only  testify  as  to  facts  which  come  within  his  per- 
sonal knowledge  ;  but  a  statement  that  he  had  no  interest  in  the  subject  mat- 
ter of  the  suit,  and  derived  no  benefit  from  it,  is  not  objectionable  as  matter 
of  opinion. 

5.  Agent;  may  testify  that  he  made  full  and  honest  disclosure  of  authority. 
The  defendant,  after  he  has  stated  all  that  passed  between  him  and  the 
plaintiff,  may  testify  that  he  made  a  full  and  honest  disclosure  to  him  as  to 
the  extent  of  his  authority  to  act  as  agent  in  the  transaction  on  which  the 
suit  is  founded  ;  such  a  statement  is  equivalent  to  saying  that  he  communi- 
cated all  the  facts  within  his  knowledge  to  the  plaintiff. 

6.  Promise  to  pay  debt  of  another;  when  cannot  be  enforced — A  promise, 
verbal  or  written,  to  pay  the  debt  of  another  not  founded  on  a  precedent  lia- 
bility, or  a  new  consideration,  is  gratuitous  and  cannot  be  enforced. 

7.  Agent;  when  his  contracts  do,  and  when  they  do  not  bind  the  principal. 
When  n  duly  constituted  agent  contracts  in  tlie  name  of  his  principal,  and 
does  not  exceed  his  authority,  the  principal  is  bound  thereby  ;  and,  although 
the  contract  Was  unauthorized  by  the  principal,  if  the  agent  was  guilty  of  no 
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wrong  find  made  a  full  and  honest  disclosure  of  the  extent  of  his  authority  to 
the  person  with  whom  he  was  dealing,  and  who  has  all  the  information  the 
agent  possesses  of  his  agency,  there  can  be  no  liability  resting  on  the  agent. 

8,  Note;  maker  oj  may  insiat  that  it  was  given  without  consideration. — The 
giving  of  a  note,  and  making  repeated  promises  to  pay  it,  do  not  prevent  the 
debtor  from  insisting  that  there  was  no  consideration  for  the  note,  unless  a 
new  cousideiatiou  had  intervened,  or  the  promise  had  induced  some  action  on 
the  part  of  the  plaintiff",  from  which  injury  to  him  would  follow. 

9.  Controversy  ;  when  existence  of,  sufficient  consideration  for  compromise. 
The  mere  existence  of  a'  con tro vers j',  which  has  not  assumed  the  form  of  a 
pending  suit,  is  not  necessnrily  a  sufficient  consideration  for  a  contract  of 
compromise  ;  the  controversy  must  have  been  bona  jide,  and  based  on  reasona- 
ble grounds  ;  the  promise  to  pay  a  mere  unfounded  claim  which  one  is  in- 
duced to  make  by  threats  of  litigation,  is  without  consideration,  and  as  inca- 
ble  of  enforcement  as  the  original  claim,  and  the  jury  must  pass  on  the  good 
faith  of  the  plaintiff  in  the  assertion  of  such  a  claim,  and  whether  there  was 
reasonable  ground  for  it. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  John  Henderson. 

This  action  was  brought  on  a  promissory  note  for  $1,040, 
made  on  November  15th,  1870,  by  the  appellees,  Morgan  k 
Duncan,  and  payable  to  the  appellants.  Ware,  Murphy  &  Co. 
On  the  trial,  the  plaintiffs,  Ware,  Murphy  &  Co.,  read  this 
note  in  evidence,  and  the  defendants  introduced  A.  W.  Dun- 
can, a  member  of  the  firm  of  Morgan  &  Duncan,  as  a  wit- 
ness, who  testified  that,  during  18f)9  and  1870,  said  firm  was 
engaged  in  business  at  Selma,  Alabama  ;  that  their  business 
was  trading  in  cotton  ;  that  witness  spent  the  winter  of  1869 
and  1870  in  New  York  city,  and  while  there  received  a  letter 
from  Thomas  W.  Street,  in  which  it  vi^as  stated  that  Ware, 
Murphy  &  Co.  had  bought  for  said  Street  one  hundred  bales 
of  cotton  for  future  delivery,  which  had  been  sold  at  consid- 
erable loss  to  him ;  that  Ware,  Murphy  &  Co.  had  agreed 
that  if  he  (Street)  would  advance  $500  as  a  margin,  they 
would  buy  another  hundred  bales  of  cotton  for  him  for  future 
delivery,  and  accompanying  this  letter  was  exchange  for  $500. 
Plaintiffs  objected  to  any  evidence  of  the  contents  of  this 
letter,  or  of  any  statement  as  to  the  exchange,  because  there 
was  no  proof  of  their  genuineness,  and  because  none  of  the 
papers  were  produced,  or  their  absence  accounted  for.  The 
objection  was  overruled,  and  the  plaintiffs  excepted.  Dun- 
can further  testified  that,  in  said  letter,  Street  requested  him 
to  act  as  his  agent  and  use  Ids  best  judgment  in  the  purchase 
and  sale  of  said  cotton  ;  that  he  showed  this  letter  to  Ware, 
Murphy  &  Co.,  and  turned  over  to  them  the  exchange  for 
$500  ;  that  they  purchased  for  Street  a  hundred  bales  of  cot- 
ton, wliich  was  sold  for  a  profit ;  that  when  the  contract  was 
due,  H.  H.  Ware,  a  member  of  the  firm  of  Ware,  Murphy  & 
Co.,  informed  witness  that  the  cotton  was  ready  for  delivery, 
and  inquired  of  him,  as  Street's  agent,  what  to  do  with  it ; 
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that  it  would  cost  something  to  receive  and  store  it,  and  said 
something  about  extending  the  contract  or  buying  another 
hundred  bales  of  cotton.     The  witness  then  expressed  doubt 
as  to  whether  he  had  authority  to  do  so,  as  Street's  agent, 
his  only  authority  being  contained  in  the  letter  which  he  had 
shown  to  Ware,  Murphy  &  Co.     Wiire  then  said  he  thought 
Duncan  had  authority  to  authorize  Ware,  Murphy  &  Co.  to 
make    another  purchase,  and   witness   then  told  him  if  he 
thought  so   he  could  make   another  purchase  ;  that  Ware, 
Murphy  &  Co.  did  so  and  informed  Street  of  the  fact,  who 
wrote  to  them  repudiating  the  transaction,  and  what  the  wit- 
ness had  done,  and  denied  his  authority  to  make  another 
purchase  of  cotton  for  him  ;  that  this  last  purchase  resulted 
m  a  considerable  loss,  and  the  following  winter,  said  Ware 
called  on   witness  in  Selma  and  requested  him  to  give  the 
note,  which  is  the  foundation  of  the  suit.     Defendants'  coun- 
sel asked  the  witness  if  at,  or  before,  the  time  he  instructed 
Ware,  Murphy  &  Co.  to  make  the  last  purchase  of  cotton  he 
made  to  them  a  full  and  honest  disclosure  as  to  the  extent  of 
his  authority  to  act  for  Street.     The  plaintiffs  objected  to 
this   question,   but  the  court   overruled  the  objection,  and 
plaintiffs  excepted;     The  witness  said  he  had  made  a  full 
and  honest  disclosure  of  the  extent  of  his  authority  to  act  for 
Street,  to  Ware,  Murphy  &  Co.     Plaintiffs  also  objected  to 
this  answer,  but  the  objection  was  overruled,  and  plaintiffs 
excepted.     Defendants'  counsel  asked  the  witness  whether 
Morgan  &  Duncan  were  interested  in  any  way,  or  were  to 
derive  any  benefit  from  the  last  purchase  of  cotton.   Plaintiffs 
objected  to  this  question,  but  the  court  overruled  the  objec- 
tion, and  plaintiffs  excepted.     The  Avitness  answered   that 
Morgan  &  Duncan  were  not  interested  in  the  purchase  of  the 
cotton,  and   were  not  to  derive   any   benefit  from  it.     The 
plaintiffs    objected   to   this    answer   as   evidence,    but    the 
court    overruled    the    objection,    and    plaintiffs     excepted. 
The  plaintiffs  then  offered  in  evidence  several  letters,   ad- 
dressed to  them  by  Morgan  &  Duncan,  in  which  they  offered 
and  promised  to  pay  the  amount  for  which  suit  was  brought. 
Thomas  Street,  who  was  also  examined  as  a  witness,  testitied 
that  he  had  purchased  a  hundred  bales  of  cotton  for  future 
delivery,  through  Waro,  Murphy  &  Co.,  which  had  resulted 
in  a  loss  to  him  ;  that  he  was  dissatisfied  because   they  had 
closed  out  his  contract  without  his  consent,  and  wrote  them 
to  that  effect ;  that  they  then  wa-ote  him  tha*^  if  he  would  send 
them  $500,  they  would  buy  another   hundred  bales  of  cotton 
for  him  ;  that  he  procured  a  draft  for  that  amount,  which  was 
accepted  by  Morgan  Si  Duncan,  and  sent  it  to  A.  W.  Duncan 
in  New  York  ;  that  this  contract  resulted  in   considerable 
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profit  to  him  ;  that  he  repudiated  the  purchase  of  the  last 
hundred  bales  by  Ware,  Murphy  &  Co.,  made  on  the  instruc- 
tions of  Duncan ;  that  Duncan  wanted  him  to  pay  one-half 
of  the  loss  and  became  angry  with  him  because  he  refused  to 
do  so ;  that  Duncan  was  not  authorized  to  make  the  second 
purchase  of  the  cotton,  and  transcended  his  authority  in  doing 
so.  The  court  charged  the  jury  as  follows  :  "That  if  they  be- 
lieved from  the  evidence  that  the  defendant  Duncan,  as  a 
member  of  the  firm  of  Morgan  &  Duncan,  made  a  full  dis- 
closure to  the  plaintiffs  of  his  authority  to  represent  Thomas 
W.  Street,  in  the  purchase  of  the  hundred  bales  of  cotton, 
and  that  in  making  the  purchase  the  plaintiffs  acted  on  their 
own  judgment  as  to  the  extent  of  Duncan's  authority  to  bind 
Street,  then  the  jury  should  find  for  the  defendants,  although 
they  may  be  satisfied,  by  the  evidence,  that  the  defendant 
Duncan  was  mistaken  in  the  extent  of  his  authority."  To 
this  charge  the  plaintiffs  duly  excepted.  The  plaintiffs  asked 
the  court,  in  writing,  to  charge  the  jury  "that  if  they  were 
satisfied,  by  the  evidence,  that  the  note  sued  on  was  given 
voluntarily,  without  fraud  or  mistake,  in  compromise  of  a 
controverted  claim  and  with  full  knowledge  of  all  the  facts 
and  circumstances  connected  with  the  claim,  then  the  jury 
should  find  for  the  plaintiffs."  The  court  refused  to  give 
this  charge,  and  the  plaintiffs  excepted.  At  the  request  of 
the  defendants,  the  court  charged  the  jury  :  1.  If  you  believe, 
from  the  evidence,  that  A.  W.  Duncan  bought  from,  or 
through,  Ware,  Murphy  &  Co.,  in  New  York,  one  hundred 
bales  of  cotton  for  future  delivery,  on  which  transaction  there 
was  a  loss,  for  which  the  note  was  given,  and  that  in  doing 
so  the  said  Duncan  acted  as  agent  for  Street  and  not  for 
himself,  and  not  for  Morgan  &  Duncan,  and  that  the  said 
Duncan  had  been  instructed  and  authorized  to  do  so  by  said 
Street,  and  that  the  act  of  Duncan  was  within  the  scope  of 
his  authority  from  Street,  and  that  Ware,  Murphy  &  Co. 
dealt  with  Duncan  as  agent  for  Street,  and  not  otherwise, 
and  with  knowledge  of  the  extent  of  Duncan's  authority  from 
Street,  then,  although  Duncan  did  give  the  note  of  Morgan  <fe 
Duncan  to  secure  the  payment  of  said  loss,  said  note  is  not 
binding  on  him,  or  the  defendants.  2.  If  the  jury  believe, 
from  the  evidence,  that  Duncan  acted  under  an  honest  belief 
that  he  had  authority  from  Street  to  make  the  purchase 
which  resulted  in  loss  to  the  plaintiffs,  and  had  honestly  and 
fully  made  known  to  the  plaintiffs  the  extent  of  his  authority, 
and  that  the  plaintiffs  dealt  with  Duncan  in  said  matters 
solely  as  agent  for  Street,  and  treated  the  transaction  as  one 
between  themselves  and  Street,  then  the  loss,  so  resulting,  is 
chargeable  to  the  plaintiffs  and  not  to  the  defendants,  and 
Vol.  Lxvn. 
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this  state  of  the  case  could  not  be  altered  by  merely  giving 
the  note  in  controversy  on  account  of  said  loss,  and  a  subse- 
quent promise  by  the  defendants,  or  either  of  them,  to  pay 
said  note.  3.  Although  Duncan  may  have  written  letters  to 
the  plaintiffs  admitting  liability  to  them,  as  shown,  it  does 
not  follow  that  he" can  not  show  by  other  evidence,  that  in 
truth  and  in  fact  he  was  not  so  liable.  The  plaintiffs  ex- 
cepted to  each  of  these  charges  as  they  were  given.  There 
was  a  verdict  for  the  defendants.  The  errors  assigned  are  the 
rulings  on  the  evidence,  and  the  charges  given,  and  refused. 

John  T.  Hefltn,  for  appellant. — The  court  erred  in  allow- 
ing Duncan  to  testify  as  to  the  contents  of  the  letter  written 
to  him  by  Street,  and  as  to  the  exchange.  The  writings  were 
the  best  evidence,  and  they  should  have  been  produced,  or 
their  absence  accounted  for. — Kidd  <&  Co.  v.  Cromwell, 
Wright  d  Co.,  17  Ala.  648  ;  P.  dt  M.  Bank  v.  Willis  d  Co., 
5  Ala.  783.  The  question  asked  this  witness,  "whether  before 
instructing  Ware,  Murphy  &  Co.  to  purchase  the  cotton,  he 
made  a  full  and  honest  disclosure  to  them  of  the  extent  of 
his  authority  to  act  for  Street,"  was  improper,  substituting, 
as  it  did,  the  witness  for  the  court  and  jury,  and  the  answer 
to  it  merely  gave  the  opinion  and  belief  of  the  witness  as  to 
the  character  of  his  disclosure  to  the  plaintiffs. — Andrews  & 
Bro.  V.  Jones,  10  Ala.  460  ;  Jones  v.  Donnell,  13  Ala.  511  ;  John- 
son y.  Bellew,  2  Port.  29  ;  Bullock  v.  Wilson,  5  Port.  338.  The 
note  was  given  in  compromise  of  controverted  claims,  which 
is  a  good  consideration,  and  the  charge  of  the  court,  given  ex 
mero  motu,  was  erroneous  because  it  ignored  tliis  fact,  and 
withdrew  it  from  the  jury.  It  is  wrong  also  in  stating  that  a 
mistake  made  by  the  defendant  Duncan,  if  honestly  made, 
may  be  visited  on  the  plaintiffs.  If  the  note  was  executed 
voluntarily,  in  compromise  of  a  controverted  claim,  in  the 
absence  of  fraud  or  mistake  of  facts,  and  with  full  knowledge 
of  the  facts  connected  with  the  claim,  the  plaintiffs  were  en- 
titled to  recover,  and  the  court  should  have  given  the  charge 
requested  by  them. — Chit,  on  Con.  44;  2  John.  Ch.  R  39. 
The  first  charge,  given  at  the  request  of  the  defendants,  is 
abstract  and  misleading  ;  the  second  charge  is  liable  to  the 
same  objections  ;  and  the  third  charge  is  argumentative,  and 
invades  the  province  of  the  jury. 

Taul  Bradford,  for  appellee. 

BRICKELL,  C.  J. — 1.  In  the  course  of  his  examination  in 
chief,  the  witness  Duncan  stated  that  while  in  New  York  he  re- 
ceived a  letter  from  Street,  the  contents  of  which  he  stated, 
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and  in  which  was  enclosed  exchange  for  five  hundred  dollars, 
to  be  turned  over  to  the  plaintiffs,  Ware,  Murphy  &  Co.  The 
plaintiffs  objected  to  the  statement  because  there  was  no  evi- 
dence of  the  genuineness  of  the  letter  or  of  the  exchange, 
neither  of  which  were  produced,  or  an  account  given  for  their 
absence.  One  of  the  facts  intended  to  be  shown  by  this  evi- 
dence was  the  payment  to  the  plaintiffs  by  Street  of  five 
hundred  dollars  on  account  of  the  purchase  of  the  cotton  for 
future  delivery,  the  losses  on  which  forms  the  consideration 
of  the  note  on  which  the  suit  is  founded.  The  fact  is  as 
capable  of  proof  by  oral  as  written  evidence,  and  of  it,  with- 
out the  aid  of  oral  evidence,  the  exchange,  if  produced,  would 
be  insufficient.  The  rule  is,  that  where  a  writing,  if  produced, 
would  not  be  evidence  of  the  fact  to  which  it  relates,  parol  or 
oral  evidence  of  the  fact  will  be  received. — 1  Brick.  Dig.  848, 
§  631.  Besides,  it  is  evident,  if  the  exchange  is  in  existence, 
that  it  was  in  New  York  without  the  jurisdiction  of  the  court 
and  not  within  the  power  of  the  defendants-  to  produce. 
1  Whart.  Ev.  §  130.  As  to  the  bill  of  exchange  the  evidence 
was  unobjectionable.  It  may  be  conceded  that  if  it  was 
intended  by  proof  of  the  contents  of  the  letter  to  show  the 
agency  of  Daucan,  and  the  extent  of  his  authority,  that  the 
evidence  was  inadmissible.  The  concession  would  not  aid 
the  appellants,  for  the  objection  made  by  them  was  to  the 
whole  evidence — that  which  was  admissible  and  that  which 
was  inadmissible,  and  could  for  that  reason  have  been  prop- 
erly overruled.— 1  Brick.  Dig.  886,  §  1186. 

2.  The  witness  Duncan,  on  his  examination  in  chief,  having 
stated  at  length  all  that  had  passed  between  him  and  the 
plaintiffs  in  reference  to  his  authority  to  act  for  Street,  and 
the  purchase  of  the  cotton,  was  permitted  to  state  that  he 
made  a  full  and  honest  disclosure  as  to  the  extent  of  his 
authority,  and  that  he  and  his  partner,  Morgan,  were  not  in 
any  way  interested  or  to  derive  any  benefit  from  the  purchase 
of  the  cotton.  This  was  objected  to,  as  an  expression,  not  of 
facts,  but  of  the  conclusions  of  the  witness.  The  general  rule 
invoked  by  the  appellants,  that  a  witness  must  testify  only 
to  facts,  and  such  as  fall  within  his  knowledge,  can  not  be 
doubted.  Whether  Morgan  and  Duncan  had  any  interest  in, 
or  were  to  derive  any  benefit  from,  the  purchase  of  the  cot- 
ton, was  a  fact  and  not  matter  of  opinion,  or  a  conclusion 
from  fact,  unless  every  matter  which  may  involve  a  combi- 
nation of  facts  is  to  be  termed  matter  of  opinion  or  conclu- 
sion.— McCssei/  V.  Walker,  10  Ala.  288.  Nor  do  we  think  it 
WAS  exceptionable,  after  having  stated,  fully,  all  that  had 
passed  between  him  and  the  plaintiffs,  for  Duncan  to  state 
that  he  had  made  a.fvll  and  honest  disdosure  as  to  the  extent  oj" 
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his  authority.     It  was  no  more  than  the  statement  that  the 
facts  he  communicated  were  all  within  his  knowledge. 

3.  The  defense  seems  to  have  been  rested  wholly  on  the 
ground  that  the  note  was  given  for  the  debt  of  Street,  for 
which  Morgan  &  Duncan  were  not  liable,  and  that  it  was 
therefore  without  consideration.  A  promise,  verbal  or  writ- 
ten, to  pay  the  debt  of  another,  not  founded  on  a  precedent 
liability,  or  a  new  consideration,  is  gratuitous,  and  can  not 
be  enforced. —  Underwood  v.  Lovelace,  61  Ala.  155  ;  Beal  v. 
Hidgeioay,  18  Ala.  117.  Whether  there  was  a  precedent  lia- 
bility resting  on  either  Morgan  or  Duncan,  or  on  them  as 
partners,  to  pay  the  debt,  depended  upon  whether  Duncan 
was  without  authority,  or  had  exceeded  the  authority  given 
him  by  Street,  in  the  transactions  with  the  plaintiffs  in  refer- 
ence to  the  purchase  of  the  cotton.  Second,  if  there  was  an 
excess  of  authority,  whether  the  plaintiffs  did  not  deal  with 
Duncan  with  full  knowledge  of  it,  and  solely  on  the  credit  of 
Street.  The'  several  instructions  given  the  jury  by  the  Cir- 
cuit Court,  to  which  exceptions  were  reserved,  are  directed  to 
this  phase  of  the  case. 

4,  So  far  as  the  instructions  announce  that  there  was  no 
liability  resting  on  either  Duncan  or  Morgan,  for  the  pay- 
ment of  the  debt,  if  Duncan  did  not  in  his  dealings  with  the 
plaintiffs  exceed  his  authority,  the  plaintiffs  dealing  with  him 
as  agent,  their  correctness  can  not  be  doubted.  "It  is  a  gen- 
eral rule,"  says  Ch.  Kent,  "standing  on  strong  foundations, 
and  pervading  every  system  of  jurisprudence,  that  when  an 
agent  is  duly  constituted,  and  names  his  principal,  and  con- 
tracts in  his  name,  and  does  not  exceed  his  authority,  the 
principal  is  responsible,  and  not  the  agent." — 2  Kent,  630. 
The  agent  having  authority,  dealing  for,  and  in  the  name  of, 
the  principal,  and  binding  him,  there  is  no  ground  on  which 
to  impose  liability  upon  the  agent.  If  it  was  imposed,  a 
contract  would  bo  made,  into  which  the  parties  never  intended 
entering. 

The  instructions  proceed  further,  and  assert  that  if  Dun- 
can disclosed  to  the  plaintiffs  fully,  the  nature  and  extent  of 
his  authority  to  act  for  Street,  and  the  plaintiffs,  upon  their 
own  judgment  as  to  the  extent  of  his  authority,  dealt  with  him 
as  the  agent  of  Street,  there  would  be  no  liability  resting  on 
either  Duncan  or  Morgan,  or  on  them  jointly,  if  there  was 
mistake  as  to  the  authority  of  Duncan  to  bind  Street.  The 
liability  an  agent  may  incur  to  those  with  whom  he  deals  in 
the  capacity  of  agent  without,  or  in  excess  of  authority,  rests 
"  upon  the  supposition,  that  the  want  of  authority  is  un- 
known to  the  other  party,  or,  if  known,  that  the  agent  under- 
takes to  guarantee  a  ratification  of  the  act  by  the  principal." 
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Story's  Agency,  §  265.  If  there  was  a  want  of  authority  in 
Duncan  to  venture  into  the  purchase  of  the  cotton  for  Street, 
binding  him  to  the  hazards  of  the  sjjeculation,  there  was  evi- 
dence tending  to  show  that  it  was  as  well  known  to  the  plain- 
tiffs as  to  Duncan.  That  it  was  the  liability  of  Street  which 
was  contracted  for  by  the  plaintiffs,  and  not  the  liability  of 
Duncan,  or  Morgan  &  Duncan.  Nor  was  any  ratification  of 
the  contract  by  Street  contemplated  or  intended,  and  it  was 
not  of  consequence  guaranteed  by  Duncan.  The  whole  case, 
on  the  evidence  introduced  by  the  defendant,  resolves  itself 
into  this  simply,  \hi\t  with  full  knowledge  of  Duncan's  author- 
ity, and  upon  their  own  judgment  as  to  its  extent,  the  plaint- 
iffs dealt  with  Duncan.  An  agent  having  in  fact  no  authority, 
and  yet  assuming  to  bind  his  principal,  incurs  a  personal  lia- 
bility. If,  with  knowledge  of  the  want  of  authority,  he  rep- 
resents himself  as  leaving  it  to  one  ignorant  of  the  facts,  and 
dealing  on  the  faith  of  the  representation,  he  is  guilty  of  de- 
liberate fraud,  and  of  his  liability  for  the  resulting  injury 
there  is  no  doubt.  And  if  not  having  authority,  yet  with  an 
honest  belief  that  he  has  it,  he  deals  with  another,  he  is  lia- 
ble for  the  resulting  injury.  The  difference  in  the  two  classes 
of  cases,  is  in  the  degree  of  moral  wrong  only,  and  not  in  the 
degree  of  injury  to  the  other  contracting  party  relying  on  his 
representation.  The  true  principle  on  which  the  liability  of 
an  agent  for  an  authorized  contract,  rests  is,  that  he  has 
been  guilty  of  a  wrong,  or  omission,  depriving  the  party  deal- 
ing with  him  of  the  benefit  of  the  liability  of  the  principal,  for 
which  he  contracts. — Smoot  v.  Ilbery,  10  Mees.  and  Wels.  1. 
When  he  is  guilty  of  no  wrong  or  omission,  when  there  is 
a  full  and  honest  disclosure  of  the  nature  and  extent  of  his 
authority  ;  when  the  party  dealing  with  him  has  all  the  knowl- 
edge and  information  which  the  agent  possesses,  there  is  no 
liability  resting  on  him,  though  his  act  or  contract  proves  to 
be  ultra  vires. --Jeffs  v.  York,  10  Cush.  392  ;  Newman  v.  Sijl- 
vester,  42  Ind.  106.  We  do  not  find  any  error  in  the  several 
instructions  given  by  the  Circuit  Court  touching  this  point. 
The  giving  of  the  note,  and  promise  to  pa>  it,  however  oft 
repeated,  do  not  prevent  the  defendants  from  insisting  upon 
the  want  of  consideration.  Like  the  note  itself  they  are 
merely  gratuitous,  and  unless  there  was  a  new  consideration 
intervening,  or  the  promise  had  induced  some  action  on  the 
part  of  the  plaintiffs  from  which  injury  to  them  would  follow, 
there  is  in  them  no  element  of  estoppel — Clemens  v.  Daggins, 
1  Ala.  622  ;  Huckahee  v.  Alhritfon,  10  Ala.  657. 

5.  The  instruction  requested  by  the  plaintiffs  was  properly 
refused,  for  without  explanation,  it  would  have  misled,  or  was 
calculated  to  mislead  the  jury.     The  mere  existence  of  a  con- 
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troversj  which  has  not  assumed  the  form  of  a  pending  suit, 
is  not  necessarily  a  sufficient  consideration  for  a  contract  of 
compromise.  The  controversy  must  have  been  bona  fide,  and 
there  must  have  been  some  reasonable  ground  for  it.  A  mere 
unfounded  claim,  a  party  may  by  the  force  of  threats  of  liti- 
gation be  induced  to  promise  to  pay,  or  to  compromise  by  the 
promise  of  payment  of  a  sum  greater  or  less  than  that  de- 
manded ;  the  promise  is  without  consideration,  and  as  inca- 
pable of  enforcement  as  the  original  claim.  There  can  be  no 
countenance  o^:  encouragement  given  to  the  assertion  of 
claims  parties  know  to  be  unfounded,  or  have  no  good  rea- 
son to  believe  well  founded. — Proter  v.  Miller,  25  Ala.  320  ; 
S.  C.  30  Ala.  458.  The  instruction  should  have  referred  to 
the  consideration  of  the  jury,  the  good  faith  of  the  plaintijffs 
in  the  assertion  of  the  claim  against  Morgan  &  Duncan,  as 
well  as  the  inquiry  whether  there  was  any  reasonable  ground 
for  the  claim.  Without  this  reference,  it  was  well  calculated 
to  mislead,  and  was  was  properly  refused. 
Affirmed. 


Jordan  et  al,  v,  Thompson. 

Contested  Application  for  Letters  of  Administration. 

\:  Petition  for  letters  of  administration  ;  not  evidence  when  application  for  is 
contested. — On  the  trial  of  a  coutested  application  for  letters  of  administra- 
tion, it  is  error  to  permit  the  petitioner  to  read,  as  evidence,  his  own  sworn 
application  for  letters. 

2.  Record  facts  ;  hoio  proven- — Record  facts  can  only  be  proven  by  the  record 
itself,  and  when  other  evidence  of -them  is  admitted,  it  is  error. 

3.  Will;  better  practice,  when,  after  application  for  letters,  will  propounded. 
When,  on  an  application  for  the  grant  ot  letters  of  administration,  it  appears 
that  a  paper  has  been  propounded  for  probate  as  the  last  will  of  the  deceased, 
it  is  the  better  practice  to  appoint  a  special  administrator  to  preserve  the  as- 
sets, until  the  issue  of  deuisavit  vel  non  is  determined. 

Appeal  from  Etowah  Probate  Court. 

Heard  before  Hon.  L.  E.  Hamlin. 
■  On  December  1st,  1880,  John  D.  Chandler  filed  his  petition 
in  the  Probate  Court  of  Etowah  county,  praying  that  letters 
of  administration  de  bonis  non  be  granted  to  A.  P.  Thompson, 
as  sheriff  of  said  county,  and  ex-offido  administrator.  This 
petition  averred  that  Elizabeth  G.  Jordan,  a  resident  citizen 
of  Etowah  county,  died  there  in  1874,  leaving  personal  aud 
real  property  valued  at  six  thousand  dollars  ;  that  in  Febru- 
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ary,  1876,  letters  of  administration  on  her  estate  were  granted 
to  T.  J.  Burgess,  as  sheriff  of  said  county,  and  ex-officio,  ad- 
ministrator ;  that  letters  were  granted  to  P.  D.  Lee,  as  his 
successor  in  office,  in  May,  1878  ;  that  his  term  of  office,  as 
sheriff,  had  expired,  and  that  A.  P.  Thompson  was  the  sheriff 
of  said  county,  and  that  there  was  no  administrator  of  the 
estate  of  Mrs.  Jordan.  That  the  petitioner  was  a  grandson, 
and  heir  at  law,  of  Mrs.  Jordan,  and  resided  in  Marshall 
county  ;  that  before  the  grant  of  letters  to  said  Burgess  the 
children  of  Mrs.  Jordan  converted  to  their  own  use  all  the 
personal  property  of  the  estate,  and  claimed  the  title  to,  and 
the  possession  of,  the  realty  ;  that  at  the  Spring  Term,  1879, 
of  the  Etowah  Circuit  Court,  said  Lee,  as  administrator,  ob- 
tained a  judgment  against  the  children  of  Mrs.  Jordan  for 
such  conversion,  and  also  recovered  the  lands  ;  that  these 
causes  were  taken,  by  appeal,  to  the  Supreme  Court,  where 
one  had  been  affirmed  and  the  other  was  still  pending.  This 
petition  was  endorsed,  "sworn  to,  and  subscribed  before  me, 
this,  December  7,  1880.  L.  E.  Hamlin,  judge  of  probate." 
On  the  7th  of  December,  1880,  said  Chandler  called  up  this 
petition,  and  John  and  D.  C.  Jordan  appeared  and  contested 
said  petition,  and  objected  to  the  issuance  of  letters  to  A.  P. 
Thompson,  as  sheriff.  They  introduced  in  evidence  a  pe- 
tition filed  by  them  on  December  1,  1880,  which  averred  that 
on  July  24,  1874,  Mrs.  Jordan  executed  her  last  will,  a  copy 
of  which  was  attached  to  the  petition,  and  that  there  was  no 
administration  on  her  estate,  and  the  petitioners,  who  were 
sons  of  Mrs.  Jordan,  prayed  that  the  will  might  be  admitted 
to  probate,  and  that  a  grant  of  special  letters  be  made  to 
them.  This  petition  was  not  sworn  to,  but  was  filed  before 
Chandler's  petition  was  filed.  It  was  proven  that  J.  D. 
Chandler  was  a  grandson  of  Mrs.  Jordan,  and  that  John  and 
D.  C.  Jordan  were  her  sons,  and  were  of  lawful  age.  Said 
C^  andler  then,  by  his  attorney,  offered  his  petition  in  evi- 
dence, to  which  the  contestants  objected,  on  the  ground  that 
it  was  illegal,  and  mere  hearsay.  The  court  overruled  the 
objection,  and  permitted  the  petition  to  be  read  in  evidence, 
and  considered  it  in  deciding  the  case.  To  this  ruling  of  the 
court  the  contestants  excepted.  The  court  rendered  a  de- 
cree granting  letters  of  administration  de  bonis  non  to  A.  P. 
Thompson,  and  denied  contestants'  petition  to  appoint  them 
administrators.  This  decree  is  assigned  as  ^rror  by  the  con- 
testants. 

Aiken  &  Martin,  for  appellants. — The  court  erred  in  ad- 
mitting the  petition  of  Chandler  in  evidence,  nor  was  there 
any  proper  evidence  that  there  was  any  suit  in  reference  to 
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the  property  of  this  estate  pending  in  the  Supreme  Court, 
nor  that  any  case  iu  reference  to  it  had  been  aflSirmed  by  the 
Supreme  Court.  The  court  should  have  granted  special 
letters  of  administration. 

No  counsel  marked  for  appellee. 

STONE,  J. — The  Probate  Court  erred  in  allowing  the  pe- 
titioner, Chandler,  to  read  in  evidence  his  own  sworn  petition. 
It  was,  at  most,  an  ex-parfe  affidavit,  and  not  legal  evidence, 
that  its  averments  were  true.  The  facts  averred  therein, 
some  of  them,  are  record  facts,  and  their  existence  can  only 
be  proved  by  the  record  itself.  The  hill  of  exceptions  states 
it  contains  all  the  evidence  od  which  the  probate  judge  acted, 
and  it  does  not  contain  the  record  of  the  suit  and  recovery 
mentioned  in  the  petition.  As  we  can  not  know  what  influence 
this  illegal  testimony  exerted,  in  forming  the  judgment  and 
decision  of  the  judge  of  probate,  we  cannot  affirm  that  this 
ruling  was  error  without  injury.  This  works  a  reversal  of 
this  case. — Blunt  v.  Bates,  40  Ala.  470. 

The  record  shows  that  appellants  had  propounded  a  paper 
in  the  Probate  Court  of  Etowah,  which  they  proposed  to 
prove,  and  establish  as  the  last  will  of  Elizabeth  G.  Jordan, 
the  right  to  administer  whose  estate  is  the  contention  iu  this 
suit.  The  paper  thus  propounded  is  not  found  in  the  present 
record,  and  we  are  not  informed  what  it  contains.  If  its  dis- 
positions are  different  from  the  law  of  descents  and  distribu- 
tions, and  if  it  be  established  as  a  will,  then  much  that  has 
been  done,  or  might  take  place  on  the  postulate  of  intestacy, 
it  might  become  necessary  to  undo,  and  administer  otherwise^ 
A  legally  established  will  becomes  the  law  of  descent  and 
distribution  governing  the  particular  estate,  unless  it  contra- 
venes some  rule  of  law,  or  of  public  policy.  If  there  is  a 
will,  and  that  will  be  established,  then  administration  granted 
as  of  an  intestacy,  would  be  irregular  and  revocable. — Braugh- 
tan  V.  Bradley,  34  Ala.  694.  Iu  cases  circumstanced  as  this 
was,  when  ruled  on  in  the  Probate  Court,  the  better  practice 
would  be  to  appoint  a  special  administrator  to  preserve  the 
assets,  until  the  contest,  devisavit  vel  non,  is  determined.  The 
consideration  which  would  control  in  selecting  and  appoint- 
ing an  administrator  with  the  will  annexed,  might  be  very 
different  from  those  which  would  govern,  if  decedent  died 
intestate. 

Beversed  and  remanded. 
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Conley   et  al,  v.  Alabama   Gold    Life 
Insurance  Company. 

Bill  of  Interpleader. 

1.  Bill  of  interpleader:  what  it  should  show.— A  bill  ot  interpleader  should 
state  distinctly  the  nature  and  character  of  the  conflicting  claims  which  are 
asserted  to  the  debt,  duty,  or  obligation  the  plaintiff  admits  rests  upon  him, 
and  ability  and  willingness  to  disuharge  which,  when  he  may  do  so  safely,  he 
avosvs  ;  and  the  parties  who  prefer  the  claims,  and  have  the  capacity  of  en- 
forcing them  must  be  brought  before  the  court. 

2.  Same;  complainant  must  stand  as  stake-holder  between  claimants.— The 
complainant  in  a  bill  of  interpleader  must  show,  to  maintain  it,  that  he  has 
no  interest  in  the  controversy  to  be  waged  between  the  claimants,  is  indiffer- 
ent between  them,  and  stands  in  the  relation  of  a  mere  stake-holder,  or  de- 
positary .\ 

3.  Same ;  cannot  be  maintained  when  claims  arose  hif  wrongful  act  of  com- 
plainant.— A  court  of  equity  will  not  interfere  by  bill  of  interpleader  for  the 
relief  of  one  who  stands  to  either  of  the  claimants  in  the  relation  of  a  wrong 
doer,  or  who  has  caused  the  double  claims  by  his  own  acts  or  conduct. 

4.  Sfime ;  when  insurance  company  can  not  maintain  as  to  policies.  — An  in- 
surance company,  which,  at  the  request  of  the  assured,  voluntarily  cancelled 
his  policies,  and  issued  them  anew,  changing  only  the  names  of  the  benefi- 
ciaries, does  not  stand  indifferent  between  them  ;  the  two  sets  of  policies  rep- 
resent different  debts  and  duties,  and  in  the  defeat  of  one  of  them  the  com- 
pany hts  such  an  interest  as  to  prevent  it  from  maintaining  a  bill  of  inter- 
pleader. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austell. 

This  was  a  bill  of  interpleader,  filed  by  the  Alabama  Gold 
Life  Insurance  Company  against  Mary  Carnes  Conley,  Mary 
Conley  Woodruff,  and  George  Woodruff.  On  the  22d  of 
February  Patrick  C.  Conley  insured  his  life  in  the  Alabama 
G)ld  Life  Insurance  Company  for  $2,000,  in  favor  of  his  wife, 
Mary  Conley.  At  the  time  of  the  death  of  Mrs.  Conley,  this 
policy  was  in  full  force.  After  her  death  P.  C.  Conley  sur- 
rendered this  policy,  and  caused  a  new  one  to  be  issued,  pay- 
able to  John  Wylie,  as  trustee  for  Mary  Conley  Woodruff,  a 
niece  and  heir  at  law  of  his  deceased  wife.  Mrs.  Conley  left 
no  children,  and  Mary  Conley  Woodruff  and  George  C.  Wood- 
ruff were  her  heirs  at  law.  The  policy  issued  to  Wylie  bore 
the  same  number,  the  same  date,  called  for  the  same  premi- 
um as  the  original  policy,  and  referred  to  the  same  applica- 
tion on  which  that  policy  was  issued.  Patrick  C.  Conley,  in 
1873,  married  the  appellant,  Mary  Carnes  Conley,  and  after 
his  marriage  returned  this  second  policy,  and  caused  another 
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one  to  be  issued  in  favor  of  his  second  wife,  Mrs.  M.  C.  Con- 
ley.  He  then  discovered  that  in  his  application  for  the  orig- 
inal policy  he  had  misstated  his  age,  and  the  policy  was 
again  returned,  and  another  one  issued  to  Mrs.  M.  C.  Conley, 
with  the  age  corrected.  There  was  no  change  in  the  date  of 
the  policy  ;  the  number,  180,  remained  the  same  ;  they  were 
all  based  on  the  same  application,  and  called  for  the  same 
premiums,  except  after  the  correction  of  the  age  of  the  as- 
sured. On  the  24th  of  May,  1872,  P.  C.  Conley  procured 
another  on  his  life  from  the  same  company,  for  $5,000,  in  fa- 
vor of  John  Wylie,  as  trustee  for  Mary  C.  Woodruff,  and  af- 
ter his  marriage  to  Mary  Carnes  Conley,  he  also  returned 
this  policy  to  the  company  and  caused  another  one  to  be  is- 
sued in  favor  of  his  wife.  On  the  24th  of  May,  1874,  he 
failed  to  pay  the  premium,  and  on  the  26th  of  May,  1874,  he 
returned  this  policy  and  demanded  the  issue  of  another  in 
favor  of  his  wife,  M.  Carnes  Conley,  which  was  issued  on 
payment  of  the  premium.  This  policy  was  also  returned  for 
correction  of  the  age  of  the  assured.  These  policies  were 
all  numbered  2763,  were  all  dated  May  24,  1872,  and  called 
for  the  same  premiums.  It  was  based  on  the  original  ap- 
plication for  the  issue  of  policy  number  180,  and  no  medical 
examination  was  made  after  the  issue  of  the  latter  policy. 
At  the  time  these  changes  were  made  in  the  names  of  the 
beneficiaries  of  the  policies  the  secretary  of  the  insurance 
company  informed  P.  C.  Conle)'  that  they  were  made  sub- 
ject to  the  laws  of  the  land.  Patrick  C.  Conley  died  on  the 
24th  day  of  July,  1879,  and  Mary  Carnes  Conley  filed  proofs 
of  his  death,  and  claimed  the  proceeds  of  the  policies.  The 
insurance  company  refused  to  pay  her,  and  thereupon  she 
brought  suit  against  it  in  the  City  Court  of  Mobile,  to  recover 
the  amount  of  the  policies.  On  December  lltli,  1879,  Messrs. 
J.  L.  &  G.  L.Smith  sent  a  notice,  in  writing,  to  the  company 
that,  "  on  the  request  of  Mr.  George  F.  Moore,  the  attorney 
for  G.  C.  Woodruff,  you  are  notified  that  said  Geo.  C.  Wood- 
ruff claims  one-half  the  amount  due  on  policy  numbered  180, 
issued  in  favor  of  Mary  Couley  in  1869.  *  *  *  If  you 
pay  otherwise  than  according  to  this  demand  you  will  do  so 
at  your  peril,  and  that  you  may  act  advisedly  we  take  the 
liberty  of  referring  you  to  the  decision  in  the  case  of  Chapin 
V.  Felloius,  36  Connecticut,  132."  The  company,  thereupon, 
filed  this  bill  of  interpleader,  making  said  INIary  Carnes  Con- 
ley, John  Wylie,  as  trustee,  Mary  Conley  Woodruff',  and 
George  C.  Woodruff,  parties  defendant.  Mary  Carnes  Con- 
ley demurred  to  the  bill,  on  the  ground  ;  1.  That  the  bill 
shows  that  if  there  was  any  interest  adverse  to  the  claim  of 
the  defendant,  Mary  Carnes  Conley,  then  complainant  was  a 
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wrong-doer  to  those  claiming  such  adverse  interest,  and  a 
bill  of  interpleader  can  not  be  sustained.  2.  Because  the 
bill  shows  that  the  complainant  made  the  changes  in  the 
policies  with  full  notice  of  the  facts.  3.  Because  by  issuing 
a  policj»  to  Mary  Carnes  Conley,  tiie  complainant  incurred  a 
separate  liability  to  her,  and  in  such  cases  a  bill  of  inter- 
pleader will  not  be  sustained.  This  demurrer  was  overruled. 
There  was  no  answer  of  demurrer  filed  by  G.  C.  Woodruff. 
There  was  an  answer  filed  by  the  trustee,  John  Wylie,  and 
by  Hannis  Taylor,  Esq.,  who  had  been  appointed  her  guar- 
dian ad  litem  for  Mary  Conley  Woodruff,  in  which  she 
claimed  the  proceeds  of  policy  number  2763,  and  one  half  of 
number  180.  The  Chancellor  rendered  a  decree  directing 
that  the  parties  should  interplead,  and  also  directed  the 
money  arising  from  the  policies  to  be  paid  into  court.  This 
decree,  and  also  that  overruling  the  demurrer,  are  assigned  as 
error. 

BoYLES,  Faith  &  Cloud,  for  appellant.— (No  brief  on  file.) 

Overall  &  Bestor,  for  the  Life  Insurance  Company. — The 
rights  of  the  parties  grow  out  of  a  contract  in  this  case,  and 
the  cases  relating  to  the  inability  of  a  wrong-doer  to  sustain 
a  bill  of  interpleader  are  founded  on  some  trespass  or  con- 
version of  property.  The//mcZ  is  the  mattter  in  controversy 
here.  The  policies  were  originally  payable  to  other  parties 
than  Mary  Carnes  Conley,  but  she  now  has  them  and  claims 
the  whole  amount  of  them.  The  question  then  arises,  did 
the  assured,  P.  C.  Conley,  have  a  right  to  change  the  bene- 
ficiaries ?  The  following  authorities  hold,  that  when  the  con- 
tract ol  insurance  becomes  consummated,  it  becomes  a  vested 
right  between  the  beneficiary  and  the  company,  provided 
there  has  been  no  lapse,  and  issue  of  a  new  policy. —  Chapin 
V.  Fellows,  36  Conn.  132  ;  Gould  v.  Emerson,  99  Mass.  164  ; 
Fraternal  Life  Ins.  Co.  v.  Applegate,  7  Ohio  State,  292  ;  Potter 
V.  Spillman,  117  Mass.  322  ;  Fortescne  v.  Barnett,  3  Milne  & 
Keene,  36  ;  Bliss  on  Ins.  §§  339,  340  ;  May  on  Ins.  §  392  ; 
5  Ins.  Journal.  307  ;  4  Central  Law  Journal,  347. 

There  was  then  some  doubt,  in  point  of  fact,  to  which 
claimant  the  debt  or  duty  belongs,  so  that  the  complainant 
could  not  safely  pay  or  render  it  to  one,  without  risk  of  being 
made  liable  to  the  same  duty  or  debt,  by  the  other. — 8  Paige, 
347  ;  4  Paige,  392.  The  insurance  company  is  not  interested 
in  the  question  as  to  whom  the  fund  belongs,  but  is  a  mere 
stake-holder,  and  the  specific  fund  in  controversy  is  not  af- 
fected by  the  fact  that  the  insurance  company  changed  the 
names  of  the  beneficiaries  in  the  policies,  at  the  request  of 
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the  assured,  or  by  any  question  as  to  whether  the  company 
acted  negligently  or  wrongfully  in  doing  so. — Salisbury  Mills 
V.  Toivnsend,  109  Mass.  115.  If  there  could  exist  any  well 
founded  doubt,  which  we  cannot  believe,  as  to  the  right  of 
complainant  to  file  this  bill  as  a  strict  interpleader,  then 
there  is  another  class  of  cases  that  the  facts  apply  to,  which 
is  this :  whenever  the  legal  title  to  property  or  fund  is  in 
dispute,  so  that  complainant  cannot  ascertain  to  whom  it 
belongs,  he  can  file  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, and  get  the  direction' of  the  court  to  whom  to  pay 
the  money,  and  ask  its  protection  aguinst  the  claims  of  both, 
on  complying  with  the  order  of  the  court. — 4  Paige,  392-3  ; 
'2  Daniel  Ch.  Prac,  note,  p.  156j  ;  Farley  v.  Blood,  10  Fos- 
ter, 360. 

Hannis  Taylor,  for  Mary  C.  Woodruff. 

Geo.  F.  Moore,  and  J.  L.  &  G.  L.  Smith,  for  G.  C.  Woodruff. 

BRICKELL,  C.  J.— A  bill  of  interpleader  should  state 
distinctly  the  nature  and  character  of  the  conflicting  claims 
which  are  asserted  to  the  debt,  duty,  or  obligation  the  plain- 
tiff admits  rests  upon  him,  and  ability  and  willingness  to  dis- 
charge which,  when  he  may  do  so  safely,  he  avows ;  and  the 
parties  preferring  such  claims  having  the  capacity  of  en- 
forcing them,  must  be  brought  before  the  court. — 2  Dan.  Pr. 
1560.  We  shall  pass  without  special  comment  the  omission 
from  the  bill  of  all  averment  that  there  is  any  personal  rep- 
resentative of  Mary  Conley,  to  whom  it  is  averred  the  first 
policy  of  insurance  was  payable,  and  to  whom  alone,  and  not 
to  her  next  of  kin,  any  valid  claim  to  the  policy  surviving 
her,  would  have  passed  necessarily  by  operation  of  law.  We 
shall  also  pass  without  any  particular  comment  the  failure  to 
aver  that  Wylie,  as  trustee  of  Mary  Conley  Woodruff,  has 
made  or  preferred  any  claim  because  of  the  policies  which 
were  payable  to  him.  These  omisasions  render  the  bill  de- 
murrable (2  Dan.  Ch.  Pr.  1560),  but  they  are  not  made  causes 
of  demurrer,  and  if  they  had  been,  could,  it  may  be,  have 
been  cured  by  amendment.  There  are  other  grounds  of  ob- 
jection to  the  bill  more  serious,  and  fatal  to  the  relief  sought, 
in  any  aspect  of  the  case. 

It  is  not  every  case  in  which  a  party  may  be  liable  to 
double  vexation,  or  in  which,  by  different  or  separate  inter- 
ests, two  or  more  persons  claim  of  him  the  same  thing,  or 
the  same  debt  or  duty,  that  a  court  of  equity  will  come  to 
his  assistance,  and  compel  the  claimants  to  interplead.  The 
party  must  show  that  he  stands  not  only  indifferent  between 
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the  claimants,  that  he  is  without  interest  in  the  controversy 
to  be  waged  between  them,  but  it  must  also  appear  that  he 
is  in  the  relation  of  a  mere  innocent  stake-holder,  or  depos- 
itory, and  that  by  no  act  on  his  part  the  embarrassment  of 
conflicting  claims  and  the  peril  of  double  vexation  has  been 
caused.  When  he  stands  to  either  of  the  parties  in  the  rela- 
tion of  a  wrong-doer,  or  it  appears  that  by  his  own  act  or 
conduct  double  claims  have  been  caused,  he  is  not  innocent, 
he  is  not  without  interest,  and  the  court  will  not  intervene  to 
relieve  him  from  the  embarrassment  in  which  he  has  volun- 
tarily involved  himself. — Shaio  v.  Coster^  8  Paige,  339  ;  Quinn 
V.  Green,  1  Ired.  Eq.  229  ;  Crawskay  v.  Thornton,  2  Myln.  & 
Cr.  1  ;  Deshorough  v.  Harris,  5  DeG.,  M.  &  G.  439  ;  Cochran 
V.  O'Brien,  2  Jones  &  La.  T.  380 ;  Sublichish  v.  Bussell,  2  L. 
E.  Eq.  Cases,  441.  If  there  is  any  strength  in  the  claim  of 
the  appellant,  Mary  Carnes  Conley  ;  if  she  has  any  right  or 
interest  conflicting  with  that  of  the  parties  to  whom  the  orig- 
inal policies  were  payable,  or  if  they  have  claims  superior 
to  hers,  which  are  aflfected  by  the  policies  payable  to  her  ;  if 
there  is  embarrassment  of  conflicting  claims,  and  the  insurance 
company  stands  in  peril  of  double  vexation  and  double  lia- 
bility for  the  same  debt  or  duty,  it  is  obvious  the  embarrass- 
ment and  peril  spring  from  its  own  voluntary  acts  and  con- 
duct, and  not  from  the  acts  and  conduct  of  either  of  the 
claimants.  The  theory  underlying  the  claims  of  the  benefi- 
ciaries in  the  first  policies  is,  that  by  the  policies  a  perfect 
voluntary  trust  was  created,  irrevocable  and  indestructible 
by  any  act  of  the  insurer  or  the  assured  ;  that  the  subsequent 
change  of  the  policies  was  a  wrong,  a  violation  of  the  trust, 
and  works  no  forfeiture  or  deprivation  of  their  rights.  The 
soundness  of  this  theory  we  do  not  deem  it  necessary  to  dis- 
cuss. If  there  be  force  in  it,  the  insurance  company,  by 
making  the  change  in  the  policies,  has  given  rise  to  the  rival 
claims  upon  it,  and  has  committed  a  wrong  against  the  orig- 
inal beneficiaries.  It  is  not  the  office  of  a  court  of  chancery 
to  relieve  them  from  the  consequences  of  tbe  wrong,  or  the 
double  liability  incurred  by  their  erroneous  conduct.  Nor 
can  it  be  just  that  the  court  should  intervene  and  compel  lit- 
igation between  parties  who,  it  may  be,  have  each  valid 
claims  against  the  company,  and  no  cause  of  controversy 
between  themselves.  It  is  not  possible,  in  view  of  the  facts 
alleged,  that  Conley  would  have  continued  the  payment  of 
premiums,  keeping  the  policies  in  life,  unless  the  change  in 
beneficiaries  had  been  made  corresponding  to  his  changed 
relations  and  duties.  Into  such  payments  he  was  induced  by 
the  voluntary  act  of  the  company,  and  by  the  confidence  the 
company  created,  that  on  his  death  the  new  policies  would 
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be  paid  to  the  wife,  for  whose  benefit  they  were  taken,  and 
to  whom  they  are  payable.  It  is  true,  it  is  averred  he  was 
informed  the  change  of  beneficiaries  was  made  subject  to  the 
laivs  of  the  land,  whatever  that  may  mean.  There  was  no 
reluctance  in  making  the  change,  in  the  acceptance  and  can- 
cellation of  the  old  policies,  and  issuing  them  anew  payable 
to  the  living  wife,  to  whom  he  owed  the  duty  of  providing 
sustenance,  if  she  survived  him.  No  greater  injury  could  be 
done  the  company,  no  more  serious  shock  given  to  its  policy 
holders,  than  to  declare  this  mode  of  dealing  was  without 
legal  eflScacy,  because  of  the  rights  aod  interests  of  former 
beneficiaries,  of  which  the  company  had  full  knowledge,  and 
against  liability  to  whom  it  is  now  supposed  it  can  protect 
itself  only  by  a  repudiation  of  the  obligation  of  the  new  poli- 
cies. If  there  be  any  real  peril  of  double  vexation  for  the 
same  debt  or  duty ;  if  there  are,  in  fact,  conflicting  claims, 
they  have  their  origin  and  life  in  the  conduct,  in  the  act,  of 
the  insurance  company,  not  in  the  act  or  conduct  of  eitlier  of 
the  claimants,  and  it  is  against  their  acts,  and  not  its  o^yn, 
the  insurance  company  can  ask  relief. 

The  insurance  company  assumes  that  the  several  policies 
represent  the  same  debt  or  duty.  They  are  the  representa- 
tives of  different  debts  and  duties  created  by  their  own  volun- 
tary act,  owing  to  different  persons  between  whom  the  com- 
pany does  not  stand  indifferent.  If  the  first  policies  created 
a  trust  which  survives  the  failure  and  refusal  of  Conley  to 
pay  the  premiums,  that  can  not  affect  the  validity  of  the  lat- 
ter policies,  in  which  Mary  C.  Conley  is  the  beneficiary,  or 
draw  her  into  a  controversy  with  the  claimants  under  the 
first  policies,  or  them  into  a  controversy  with  her,  that  the 
insurance  company  may  be  relieved  from  its  duty  to  either. 
The  company  has  a  direct  personal  interest,  according  to  the 
averments  of  the  bill,  in  defeating  the  claim  of  one  or  the 
other  of  the  defendants,  and  having  that  interest,  has  no 
right  to  an  interpleader.  We  will  not  consider  any  question 
touching  the  validity  of  these  policies. 

The  demurrer  was  well  taken,  and  should  have  been  sus- 
tained. The  decree  of  the  Chancellor  is  reversed,  and  a  de- 
cree here  rendered  dismissing  the  bill. 
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Street  v,  Kelly. 

Trover. 

1.  Declaration  cf  party;  not  admmibZe  in Aw/a«or.  — Declarations  of  a  party, 
which  promote  his  iuterests,  and  are  not  part  of  the  res  gestae,  or  of  facts  lying 
within  the  knowledge  of  his  adversary',  and  which,  if  untrue,  it  is  reasonable 
to  presume  he  would  contradict,  are  not  admissible  in  favor  of  the  declarant, 
although  made  to  his  adversary. 

2.  Secondary  evidence  of  icrilten  contract  ;  not  admissible  until  absence  of  writ- 
ing accounted  for. — When  contracts,  on  which  depend  the  rights  of  parties  to 
the  suit,  are  in  writing,  parol  evidence  of  their  contents  is  not  admissible,  unless 
the  absence  of  the  written  contnict,  the  higher  and  better  evidence,  is  accounted 
for  properly  ;  and  where  such  a  coutMct  was  in  court,  in  possession  of  the 
plaiutiflTs  attorney,  but  had  been  excluded  as  evidence  because  not  proven  by 
either  of  the  subscribing  witnesses,  and  no  excuse  was  given  for  failing  to 
introduce  them,  it  was  error  to  allow  parol  evidence  of  its  contents. 

3.  Gross-examinaHon  ;  witness  not  examined  as  to  writing  without  its  produc- 
tion. —  h.  viiine^^i  cannot,  on  cross-examination,  be  questioned  about  matters 
reduced  to  writing,  and  subscribed  by  him,  until  the  writing  is  prodaced  and  " 
shown,  or  read  to  him. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon  John  Henderson. 

This  was  an  action  of  trover,  brought  January  28,  1876,  by 
S.  C.  Kelly  against  Andrew  J.  Street,  for  the  conversion  by 
the  latter  of  six  mules,  three  wagons,  <fec.  The  plaintiff  tes- 
tified that  he  sold  the  property  in  controversy  to  Robbs  Bros, 
on  November  14,  1874,  and  took  from  them  a  mortgage,  or 
lien  to  secure  the  unpaid  purchase-money.  A  paper  was 
then  handed  the  witness,  by  counsel,  and  he  identified  it  as 
the  mortgage  referred  to,  but  the  defendant  objected  to  the 
introduction  of  the  mortgage  because  it  was  attested  by  two 
witnesses,  neither  of  whom  were  called  to  prove  its  execution, 
and  whose  absence  was  not  accounted  for.  The  court  sus- 
tained the  objection,  and  on  motion  excluded  all  the  state- 
ments of  the  witness  as  to  the  contents  of  the  writing.  The 
evidence  showed  that,  prior  to  November  14,  1874,  Kelly 
owned  and  had  in  his  possession  the  property  in  controversy  ; 
that,  on  October  27,  1875,  this  property  was  in  possession  of 
a  person  who  said  he  was  controlling  it  for  the  defendant, 
Street ;  that  Kelly  demanded  of  Street  to  know  how  he  came 
into  the  possession  of  his  (Kelly's)  property,  and  Street  re- 
plied that  he  bought  it  from  Robbs  Bros,  that  witness  then 
said  to  Street  that  Robbs  Bros,  had  not  carried  out  their  con- 
tract with  him  (Kelly),  and  that  his  (Street's]  purchase  "  was 
Vol.  utvn. 
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not  worth  a  C3nt."  The  defendant  objected  to  this  statement 
as  evidence,  but  the  court  overruled  the  objection,  and  defend- 
ant excepted. 

The  Robbs  Bros,  were  colliers,  and  at  the  time  Kelly  sold 
them  the  property  in  controversy,  they  were  engaged  in  man- 
ufacturing coal  for  S.  Kelly  &  Co.,  who  had  a  written  contract 
with  the  Alabama  Iron  Company  to  deliver  300,000  bushels 
of  coal.  The  defendant  moved  to  exclude  this  evidence,  be- 
cause t!  e  written  contract  was  higher  and  better  evidence, 
than  the  declaration  of  the  witness.  The  court  overruled  the 
motion,  and  defendant  excepted.  The  plaintiff  testified,  also, 
that  he  was  a  member  of  the  firm  of  S.  C.  Kelly  &  Co.;  that 
he  entered  into  a  contract  with  the  Alabama  Iron  Company, 
and  it  was  one  of  the  stipulations  of  said  contract,  that  if 
Robbs  Bros,  failed  to  carry  out  the  contract  between  S.  C. 
Kelly  &  Co.,  and  the  Alabama  Iron  Company,  all  the  prop- 
erty should  be  held  as  forfeited.  The  contract  was  in  writ- 
ing, and  executed  at  the  same  time  that  purchase -money  notes 
made  by  Robbs  Bros,  for  the  property  in  controversy  were 
given.  The  defendants  moved  to  exclude  this  evidence  be- 
•  cause  the  witness  was  speaking  of  the  contents  of  a  written 
instrument  which  the  court  had  excluded,  and  because  the 
contract  was  higher  and  better  evidence.  The  court  over- 
ruled the  objection,  and  defendant  excepted.  The  plaintiff 
offered  the  written  contract,  but  the  defendant  objected  to  it 
as  evidence  because  there  was  no  legal  proof  of  its  execution. 
The  court  sustained  this  objection  and  excluded  the  contract 
but  refused  to  exclude  the  evidence  of  its  contents  as  stated 
above,  and  the  witness  was  permitted  to  state  the  contents  of 
this  written  contract  for  the  sale  of  the  property  in  .contro- 
versy to  Robbs  Bros.,  and  under  which  the  plaintiff  claimed 
a  lien  on  the  property.  The  defendant  testified  that  he  bought 
the  property  in  controvers}'  from  Robbs  Bros.,  and  did  not 
know  until  afterwards,  that  Kelly  had  any  claim  on  the  prop- 
erty. On  cross-examination,  counsel  for  plaintiff  asked  the 
defendant  if  he  did  not  on  13th  of  March,  1875,  enter  into  a 
written  contract  with  E.  1j.  Nelson,  and  on  March  17,  1875, 
into  a  written  contract  with  Robbs  Bros.  These  questions 
were  answered  in  the  affirmative.  Counsel  for  plaintiff,  read- 
ing from  a  written  memorandum  which  purported  to  be  a  copy 
of  the  contract  with  Robbs  Bros.,  asked  the  defendant  "if  his 
contract  with  Robbs  Bros,  was  not,  in  substance,  as  follows  ; " 
the  defendant  objected  to  this  question,  but  the  court  overruled 
the  objection,  and  defendant  excepted.  The  counsel  for  plain- 
tiff then  made  the  same  inquiry,  and  in  tlie  same  manner,  as 
to  the  contract  with  Nelson,  and  the  defendant  again  objected 
and  the  court  having  overruled  his  objection,  he  again  ex- 
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cepted.     There  was  a  verdict  and  judgment  for  the  plaintiffs. 
The  errors  assigned  are  the  rnlings  ou  the  evidence. 

Taul  Bradford,  and  Bowden  &  Knox,  for  appellant. 

John  T.  Heflin,  for  appellee. 

BRICKELL,  C.  J. — 1.  The  declaration  made  by  the  plain- 
tiff to  the  defendant,  that  Robbs  Brothers  had  not  carried  out 
their  contract  with  him,  and  defendant's  purchase  of  the 
property  in  controversy  from  them  teas  not  loorth  a  cent,  ought 
to  have  been  excluded.  If  relevant,  it  was  only  as  evidence 
that  Eobbs  Brothers  had  broken  their  contract,  and  the  con- 
dition had  happened  on  which,  as  the  plaintiff  claims,  the 
property  was  to  be  restored  to  him.  Declarations  by  a  party 
promotive  of  his  own  interests,  though  made  to  his  adver- 
sary, not  parts  of  the  res  gestce,  or  of  facts  lyiug  within  the 
knowledge  of  the  adversary,  and  which,  if  untrue,  it  is  rea- 
sonable to  presume  he  would  contradict,  are  not  admissible 
as  evidence  in  favor  of  the  defendant.  It  is  not  through  the 
medium  of  such  declarations  that  legal  evidence  of  material 
facts  can  be  constructed. 

2.  The  contract  made  by  Kelly  &  Co.  with  the  Alabama 
Iron  Company,  was  shown  to  have  been  reduced  to  writing, 
for  the  absence  of  which  no  account  was  given.  The  writing 
was  the  higher  and  better  evidence,  and  parol  evidence  of  its 
contents  was  inadmissible.  The  contract  between  the  plain- 
tiff and  Robbs  Brothers  was  also  in  writing,  and  its  execution 
attested  by  two  witnesses.  It  was  in  court,  in  possession  of 
the  plaintiff's  attorney,  but  as  its  execution  was  not  proved 
by  either  of  the  subscribing  witnesses,  and  no  excuse  was 
given  for  failing  to  introduce  them,  the  court  excluded  it  as 
evidence,  when  offered  by  the  plaintiff.  It  is  scarcely  neces- 
sary to  say,  that  it  was  error  afterwards  to  receive  parol  evi- 
dence of  its  contracts. — Street  v.  Nelson,  67  Ala. 

3.  The  contracts  made  by  the  defendant  with  Nelson,  and 
with  Robbs  Brothers,  were  each  in  writing,  the  best  evidence 
of  their  contents,  and  there  was  no  reason  shown  for  the  in- 
troduction of  evidence  iuferior  in  degree.  The  evidence  of 
the  contents  of  these  writings  was  not  contradictory  of  any 
statement  made  by  the  defendant  as  a  witness,  and  their 
relevancy  is  not  very  apparent.  As  a  general  rule,  on  cross- 
examination,  a  witness  cannot  be  inquired  of  as  to  matters 
reduced  to  writing  by  himself  or  another,  and  subscribed  by 
him  until  the  writing  is  produced  and  shown  or  read  to  him. 
1  What.  Ev.  268.  TJiis  rule  was  violated  in  the  course  of  the 
cross-examination  the  Circuit  Court  permitted. 

Vol.  Lxvli. 


1880.]  .  OF  ALABAMA.  481 

[Fort's  Adm'r  v.   Davis,  j 

4.  The  remaining  questions  which  are  of  importance  de- 
pend upon  the  terms  and  construction  of  the  contract  made 
by  Kelly  &  Co.,  or  Kelly  with  the  Robbs  Brothers.  That  con- 
tract is  in  writing,  and  until  it  is  produced  and  in  evidence, 
the  questions  cannot  be  fairly  decided.  There  is  a  manifest 
impropriety  in  passing  upon  them  now,  on  evidence  of  the 
contents  of  the  writing,  we  are  constrained  to  pronounce  in- 
admissible. If  in  the  further  course  of  the  litigation  they 
should  arise,  it  may  be,  the  evidence  in  reference  to  them  will 
be  materially  different. 

Reversed  and  remanded. 


Fort's  Adm'r  v.  Davis. 

Bill  in  Equity  by  Purchaser,  against  Heirs  and  Administrator 
of  Deceased  Vendor,  for  Specific  Performance. 

1.  Proof  of  transadions  with  deceased  person,  whose  estate  is  interested  in  suit; 
competency  of  parties  as  witnesses. — Under  a  bill  for  specific  performance,  filed 
by  the  purchaser  against  the  heirs  and  personal  representative  of  the  deceased 
vendor,  alleging  that  the  notes  for  the  purchase-money  were  given  by  the 
vendor  to  a  son  and  daughter  who  had  not  received  equal  advancements  with 
his  other  children,  and  were  paid  to  them  by  the  complainant  after  the  death 
of  the  vendor  ;  such  payments  are  not  transactions  with  the  decedent  whose  estate 
is  interested  in  the  result  of  the  suit  (Code,  $  3058),  and  may  be  proved  by 
the  distributees  to  whom  the  money  was  paid,  although  they  are  parties  to  the 
suit  ;  but  a  party  to  the  suit,  being  an  heir  and  distributee,  can  not  testify  to 
statements  by  the  deceased  vendor  tending  to  disprove  the  alleged  gift  and 
transfer  of  the  notes,  thereby  increasing  the  assets  of  the  estate  in  which  he 
is  interested. 

2.  Revision  of  Chancellor's  decree  on  facts.  -  "Giving  the  legal  testimony  in 
this  record  its  proper  weight,  and  treating  the  chancellor's  finding  as  prima 

facie  correct,  the  court  can  not  clearly  see  that  his  judgment  is  wrong  ;"  and 
therefore  affirms  his  decree,  under  the  rule  laid  down  in  llathet  v.  Young  (54 
Ala.  94),  and  other  cases  cited. 

Appeal  from  the  Chancery  Court  of  Macon. 

Heard  before  the  Hon.  R.  F.  Ligon,  as  special  Chancellor, 
selected  by  the  r>arties  on  account  of  the  disqualification  of 
the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  2d  September,  1878, 
by  R.  Tatum  Davis,  against  the  heirs,  distributees  and  per- 
sonal representative  of  the  estate  of  Joseph  J.  Fort,  de- 
ceased ;  and  sought  the  specific  performance  of  a  contract 
for  the  purchase  of  a  tract  of  laud  by  the  complainant  froni 
said  Fort  in  his  life-time,  an  injunction  of  an  action  at  law 
brought  by  the  administrator  to  recover  the  land,  and  a 

(31) 
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divestiture  of  the  legal  title  out  of  the  heirs.  By  the  terms 
of  the  contract  between  the  cora|)laiDant  and  said  Fort,  as 
shown  by  the  bond  for  titles,  which  was  dated  the  4th  No- 
vember, 1869,  and  made  an  exliibit  to  the  bill,  the  agreed 
price  of  the  land  was  $4,000,  which  was  to  be  paid  in  install- 
ments of  $1,000  each,  on  the  1st  January,  1871,  1872,  1873, 
and  1874,  respectively  ;  and  the  bond  was  conditioned  for  the 
conveyance  of  title  on  full  payment  of  the  several  notes  given 
for  the  purchase-money.  The  bill  alleged  that  two  of  these 
notes  were  fully  paid  off  and  discharged  at  maturity,  and  a 
partial  payment  was  made  on  the  third  >  that  the  vendor,  be- 
ing old  and  in  infirm  health,  afterwards  divided  and  distrib- 
uted all  his  property  among  bis  children,  and,  having  given 
more  to  the  other  children  than  to  his  daughter  Mary,  who 
was  the  wife  of  the  complainant,  he  gave  her  the  complain- 
ant's two  unpaid  notes,  on  which  the  balance  due  was  about 
^1,200,  and  delivered  them  to  her,  "upon  the  further  consid- 
eration that  she  would  care  for  and  minister  to  his  wants  and 
comfort  for  his  life  ;"  that  William  Fort,  a  son  of  said  Joseph 
J.,  who  had  been  absent  from  home,  residing  in  South  Caro- 
lina, returned  soon  afterwards,  and,  "  recognizing^  the  fact 
that  he  also  had  not  received  an  equal  advancement  with  the 
other  children,  said  Joseph  J.  requested  his  said  daughter 
Mary  to  divide  with  said  William  the  amount  due  on  said 
unpaid  notes  ;  which  she  agreed  to  do,  upon  his  promise  and 
agreement  to  aid  and  assist  in  the  care  and  support  of  their 
said  father,"  As  to  the  performance  of  this  promise  by  Mrs, 
Davis  to  take  care  of  her  father,  and  as  to  the  payment  of 
the  balance  due  on  the  notes,  the  bill  contained  the  following 
allegations  :  "  Your  orator  alleges  that  said  Joseph  J.  Fort 
was  aged  and  infirm,  and  required  a  great  deal  of  care  and 
attention  for  some  time  previous  to  his  death,  to-wit,  for  more 
than  two  years,  but  the  care  and  attention  of  said  Mary  ex- 
tended through  a  period  of  six  years  or  more ;  that  the  said 
Mary  did  fulfill,  in  every  respect,  the  contract  made  with  her 
father,  as  an  affectionate  and  loving  daughter  ;  and  that  your 
orator,  in  pursuance  of  said  last-mentioned  agreement,  and 
the  request  of  said  Joseph  J.  Fort,  paid  to  the  said  William 
Fort,  after  the  death  of  the  said  Joseph  J.,  one-half  of  the 
amount  due  on  said  notes,  when  they  were  given  up  to  him 
by  said  William,  to  whom  they  had  been  handed,  at  his  re- 
quest, by  the  said  Mary,  when  they  made  the  agreement  in 
reference  to  the  care  and  attention  to  be  bestowed  by  each 
on  their  father  ;  and  your  orator  has  paid  to  his  said  wife 
the  other  half  of  said  notes."  Possession  of  the  land  seems 
to  have  been  delivered  to  the  complainant,  under  his  contract 
of  purchase,  though  the  fact  is  not  alleged  in  the  bill ;  nor 
Vol.  Lxvn. 
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does  the  bill  allege  whea  said  Joseph  J.  Fort  died,  though  it 
alleges  that  letters  of  administratioa  on  his  estate  were 
granted  in  July,  1878. 

Mrs.  Davis,  the  complainant's  wife,  was  made  a  defendant 
to  the  bill ;  and  she  answered,  admitting  its  allegations. 
William  W.  Fort  was  also  made  a  defendant,  and  a  decree 
pro  confesso  was  entered  against  him.  The  administrator  of 
Joseph  J.  Fort  answered,  denying  the  material  allegations  of 
the  bill,  as  did  also  several  of  the  adult  defendants  who  were 
distributees  of  the  estate  ;  and  a  formal  answer  was  filed  by 
the  guardian  ad  lit^m  of  the  infant  defendants,  denying  the 
allegations  of  the  bill,  and  requiring  proof.  Mrs.  Davis  alid 
Williana  Fort,  whose  depositions  were  taken  on  behalf  of  the 
complainant,  testified  to  the  gift  and  transfer  of  the  notes, 
substantially  as  alleged  in  the  bill.  The  other  distributees 
filed  objections  to  the  interrogatories  propounded  to  said 
William  Fort,  "  calling  for  any  statements  by,  or  transactions 
with  said  Joseph  J.  Fort,  deceased,"  as  being  within  the  pro- 
hibition of  the  statute  relating  to  the  proof  of  transactions 
with  a  deceased  person,  or  declarations  by  him,  when  his  es- 
tate is  interested  in  the  result  of  the  suit  (Code,  §  3058);  arid 
they  filed  similar  objections  to  the  interrogatories  propounded 
to  Mrs.  Davis,  the  complainant's  wife.  The  deposition  of 
Camillus  Fort,  one  of  the  distributees  and  defendants,  was 
taken  on  behalf  of  the  defendants ;  and  he  testified,  princi- 
pally, as  to  the  advancements  made  by  the  decedent  to  his 
several  children.  In  answer  to  one  of  the  interrogatories  in 
chief,  this  witness  farther  testified :  "  In  the  spring  of  1872, 
I  had  a  conversation  with  said  Joseph  J,  Fort,  about  the 
notes  alluded  to.  He  was  then  at  my  house,  and  asked  me 
where  his  notes  against  R.  T.  Davis  and  his  papers  were.  I 
told  him  that  W.  W.  Fort  had  them.  He  then  asked  me, 
how  Billy  Fort  got  them  ;  and  I  told  him,  that  said  Billy 
Fort  got  them  the  last  time  he  was  down  there.  He  then 
told  me,  that  he  wanted  me  to  go  and  get  them,  and  bring 
them  over  to  my  house.  That  was  all  that  was  then  said 
about  said  notes.  II  T.  Davis  was  not  present  at  the  time." 
The  complainant  objected  to  the  competency  of  this  witness, 
"  because  he  is  a  son  of  said  Joseph  J.  Fort,  deceased,  whose 
estate  is  interested  in  the  result  of  this  suit,"  but  no  special 
objections  were  filed  to  any  particular  interrogatories. 

The  complainant  took  the  deposition  of  Virgil  A.  S. 
Mounce,  the  material  portions  of  which  are  embraced  in  the 
following  answers :  "  I  was  not  present  when  the  contract 
[between  the  complainant  and  Joseph  J.  Fort]  was  made.  I 
was  at  the  house  of  said  Fort  in  the  fall  of  1869,  when  he  re- 
marked, in  the  presence  of  complainant,  that  he  had  sold  the 
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lauds  mentioned  to  complainant.  He  said  that  the  notes 
given  for  the  land  ^yere  on  long  time,  and  without  interest ; 
and  that  all  he  expected  out  of  said  notes  was  a  living.  I 
heard  him  say.  also,  that  he  himself  could  not  divide  his 
property  with  William  W.  Fort,  because  it  had  passed  out  of 
his  hands,  he  reserving  a  living  out  of  it ;  that  what  he  had 
belonged  to  Mrs.  Mary  Davis.  These  notes,  given  by  Davis 
for  purchase  of  certain  lands,  loas  at  that  time  a  part  of  his 
property.  Fort  repeated  the  remark,  as  to  the  gift  to  Mrs. 
Davis,  on  several  occasions.  He  told  me  that  he  got  $1,000 
from  said  H.  T.  Davis,  to  pay  for  a  house  and  lot  in  Tuskegee 
which  he  had  bought;  that  he  had  never  intended  to  collect 
this  money  from  Davis,  but  was  compelled  to  call  on  him  for 
it ;  that  all  he  had  reserved  to  himself,  out  of  the  notes,  was 
a  living ;  and  I  heard  him  say,  also,  that  Mrs.  Davis  was  to 
divide  the  residue  of  the  notes  with  William  W.  Fort,  after 
deducting  the  expenses  of  his  living,  <fec.  He  told  me  repeat- 
edly that  he  had  given  Mrs.  Davis  all  he  had  except  a  living, 
and  that  he  wished  me  to  remember  it,  as  there  might  be 
trouble."  Dr.  W.  F.  Hodnett,  whose  deposition  was  taken 
by  the  complainant,  testified:  "In  various  conversations 
had  with  said  Joseph  J.  Fort,  from  1865  to  1872,  when  he 
died,  I  heard  him  repeatedly  say  that,  after  giving  off  and 
selling  his  other  property,  what  he  had  left  he  intended  for 
his  own  support  during  life,  and  after  his  death  for  Mrs. 
Mary  Davis,  for  taking  care  of  him.  The  terms  were,  that 
Mrs.  Davis  was  to  live  with  him,  and  take  care  of  him  the 
balance  of  his  life,  he  being  quite  old  and  infirm,  and  requir- 
ing a  great  deal  of  attention  most  of  the  time  ;  and  these 
terms  were  faithfully  complied  with  by  Mrs.  Davis,  up 
to  the  time  of  his  death." 

The  cause  being  submitted  for  final  decree  on  the  plead- 
ings and  proof,  and  on  the  various  objections  to  evidence^ 
the  special  chancellor  sustained  the  objections  to  the  testi- 
mony of  Mrs.  Mary  Davis,  W.  W.  Fort,  and  Camillus  Fort, 
"  which  refers  to  statements  by  the  deceased,  or  transactions 
with  him  ;"  but  held  the  complainant  entitled  to  relief  on 
the  entire  case  made  by  the  pleadings  and  proof,  and  ren- 
dered a  decree  as  prayed  by  the  bill.  The  appeal  is  sued 
out  by  the  administrator  and  heirs,  who  here  assign  as  error, 
that  the  special  chancellor  erred  in  the  final  decree  rendered, 
"  and  in  holding  that  the  complainant's  wife  was  a  compe- 
tent witness  for  him." 

W.  C.  Brewer,  and  J.  A.  Bilbro,  for  appellants. 
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Aberceombie  &  GiiAHAM,  S.  B.  Paine,  and  W.  0.  McIveb, 
contra. 

STONE,  J. — The  testimony  is  very  full,  and  unquestion- 
ably competent,  which  proves  that  after  the  death  of  Fort, 
the  vendor,  Davis,  the  purchaser,  paid  to  Mrs.  Davis  and  her 
brother,  W.  W.  Fort,  the  balance  of  the  purchase-money  due 
on  the  land.  Such  payment  was  in  no  sense  a  transaction 
with  the  decedent ;  and  under  the  severest  construction  we 
could  give  to  §  3058  of  the  Code  of  1876,  both  Mrs.  Davis 
and  her  brother  were  competent  witnesses  to  prove  such 
payment.  The  only  question,  then,  on  wliich  any  contest 
can  arise,  is,  whether  or  not  the  right  and  ownership  of  the 
notes  was  transferred  to  his  said  daughter  and  son.  The  tes- 
timony of  Camillus  Fort,  claimed  to  have  a  bearing  on  this 
question,  was  clearly  illegal.  Its  tendency  was  to  prove  that 
the  estate  of  the  older  Fort  was  still  entitled  to  the  notes, 
and  thus  to  create,  or  increase  a  fund,  in  which  he  would 
share  as  a  distributee.  He  is  a  party  to  the  suit ;  his  testi- 
mony related  to  a  statement  by  the  intestate,  whose  estate 
was  interested  in  the  result  of  the  suit ;  and  if  the  adminis- 
trator succeeded  in  making  his  defense  good,  his,  the  witness' 
share,  would  be  increased.  The  question  falls  directly 
within  §  3058  of  the  Code. 

The  special  chancellor  ruled  out  all  the  testimony,  offered 
on  either  side,  of  the  children  of  the  elder  Fort,  detailing 
transactions  with,  and  statements  by,  intestate.  They  are 
all  parties  to  this  suit,  and  he  ruled  that  they  fell  within  the 
exception  expressed  in  §  3058  of  the  Code.  He  granted  re- 
lief to  complainant,  however,  on  the  other  testimony  in  the 
cause.  Giving  the  testimony  in  this  record  its  proper  weight, 
and  treating  the  Chancellor's  finding  as  prima  facie  correct, 
we  can  not  see  clearly  that  his  judgment  is  wrong. — Rather  v. 
Young,  55  Ala.  94 ;  Lamar  v.  Broion,  lb.  157  ;  Collins  v. 
Loyal,  lb.  403. 

We  do  not  think  there  is  any  substantial  variance  between 
the  allegations  and  proof. — Bogan  v.  Daughdrill,  51  Ala.  312. 

Affirmed. 


486  SUPREME  COURT  [Dec.  Term, 

[Harris  v.  Swanson  &  Bro.J 


Harris  v.  Swanson  &  Brother. 

Action  to  recover  Statutory  Penalty  for  Failure  to  Enter  Satis- 
faction of  Mortgage  on  Records. 

1.  Beleaseby  one  cf  several  plaintiffs,  or  after  suit  brought.— A.  release,  exe- 
cuted by  one  of  several  plaintiffs,  witboot  the  assent  or  authority  of  the  oth- 
ers, does  not  affect  their  right  of  recovery  ;  and  when  a  release  is  executed 
after  suit  brought,  it  does  not  "bar  the  expense  of  the  suit  theretofore 
incurred." 

2.  Entering  satisfaction  of  mortgage  on  record  ;  transfer  before  request ;  admis- 
sibility of  record  of  pending  suit  by  assignee. — When  a  mortgage  ban  been  trans- 
ferred before  request  to  enter  satisfaction  on  the  record,  the  mortgagee  is  not 
liable  to  the  statutory  penalty  for  a  failure  or  refusal  to  enter  satisfaction  on 
request  afterwards  made  (Code,  §§  2222-23)  ;  and  action  beiug  brought  against 
him  to  recover  the  penalty,  the  record  of  a  suit  by  the  assignee  against  the 
mortgagor,  pending  at  the  commencement  of  the  action,  is  competent  evi- 
dence to  prove  notice  ot  the  transfer,  if  for  no  other  purpose. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  to  recover  the  statutory  penalty 
of  1200,  for  the  failure  of  the  defendants,  Swanson  &  Brother, 
sued  as  a  partnership,  to  enter  satisfaction  of  a  mortgage,  on 
request,  and  was  commenced  on  the  7th  August,  1875.  The 
original  complaint  was  in  the  name  of  M.  H.  Harris  ;  but  an 
amended  complaint  was  filed  in  September,  1879,  in  the  names 
of  said  Harris  and  John  P.  Wright,  jointly,  in  these  words  : 
"  Plaintiffs  claim  of  defendants  the  sum  of  two  hundred  dol- 
lars, for  that  whereas,  on  the  26th  February,  1874,  the  plain- 
tifi's  jointly  executed  to  the  defendants  a  mortgage,  the  law 
day  of  which  was  October  15th,  1874,  and  which  was  to  recover 
Iwas  given  to  secure?]  the  indebtedness  named  therein,  and 
on  the  property  therein  conveyed  ;  and  plaintiffs  aver  that 
said  defendants  filed  said  mortgage  for  record,  in  the  oflice 
of  the  probate  judge  of  said  county,  on  the  20th  day  of  Feb- 
ruary, 1874,  and  that  the  same  was  recorded  at  their  instance, 
in,"  &c. ;  "  and  that  after  the  execution  of  said  mortgage,  and 
after  the  same  had  been  recorded  as  aforesaid,  said  defend- 
ants received  of  plaintiffs  satisfaction  of  the  amount  secured 
by  said  mortgage  ;  and  that  plaintiffs,  after  defendants  had  so 
received  satisfaction  of  said  mortgage  as  aforesaid,  to  enter 
satisfaction  thereof  on  the  margin  of  the  record  of  said  mort- 
gage ;  and  that  said  defendants,  after  being  so  requested, 
failed  for  three  months  after  said  payment  and  request,  either 
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in  person  or  by  attorney,  to  make  such  entry,  and  that  they 
so  failed  before  the  beginning  of  this  suit." 

The  defendants  filed  eight  special  pleas,  the  6th  being  in 
these  words  :  "  Plaintiff's  said  suit  ought  not  to  be  further 
maintained,  for  that  since  the  commencement  of  said  suit,  but 
before  issue  joined,  the  plaintiff,  John  B.  Wright,  executed 
and  delivered  to  defendants  an  instrument  in  writing,  fully 
discharging  and  acquitting  these  defendants  of  any  and  all 
liability  to  plaintiffs  by  reason  of  their  alleged  failure  to  enter 
satisfaction  of  said  mortgage,  as  complained  of  by  said  plain- 
tiffs, and  acknowledging  payment  in  full  of  all  claims  and 
demands  of  said  plaintiffs  against  defendants,  by  reason  of 
such  failure  ;  which  release  and  receipt  was  intended  by  the 
parties  thereto  as  a  settlement  in  full  of  the  matters  between 
them  by  reason  of  the  defendants'  failure  to  enter  satisfaction 
of  said  mortgage."  The  plaintiffs  demurred  to  this  plea, 
assigning  the  following  as  grounds  of  demurrer  :  "  1st,  that 
said  plea  does  not  state  that  there  was  any  consideration  for 
said  release  and  acquittal  ;  2d,  that  it  does  not  aver  that  said 
instrument  of  release  was  executed  after  said  Wright  was 
made  a  party  to  this  suit ;  3  1,  that  it  do&s  not  aver  that  said 
Wright  was  authorized  by  Harris  to  execute  said  instrument, 
or  to  acquit  and  release  defendants  ;  4th,  that  said  plea  shows 
that  said  Wright  could  (?)  execute  said  instrument  of  release 
and  acquittal."  The  court  overruled  this  demurrer,  and  the 
plaintiff'  then  replied,  that  the  release  executed  by  Wright,  if 
executed  at  all,  was  without  consideration  ;  to  which  replica- 
tion a  demurrer  being  sustained  by  the  court,  the  plaintiff 
took  issue  on  said  6th  plea  with  others,  and  there  was  a  trial 
byjury. 

During  the  trial,  a  bill  of  exceptions  was  reserved  by  the 
plaintiffs,  in  these  words  :  "  Defendants  offered  in  evidence 
the  record  of  a  suit  in  detinue,  which  was  pending  on  the  1st 
February,  1875,  at  the  time  notice  was  given  by  plaintiffs  to 
defendants  to  enter  satisfaction  of  said  mortgage  ;  in  which 
suit,  one  W.  C.  Gholson  was  plaintiff,  and  M.  H.  Harris,  one 
of  the  plaintiffs  in  this  suit,  was  defendant.  In  connection 
with  the  offer  of  said  record,  and  as  preliminary  thereto, 
defendants  introduced  evidence  tending  to  show  that  saidW. 
C.  Gholson  was  the  transferree  of  Swanson  &  Brother,  the 
defendants,  of  the  mortgage  executed  to  them,  for  the  alleged 
failure  to  satisfy  which  the  plaintiffs  now  sue,  and  brought 
said  suit,  as  such  transferree,  against  said  M.  H.  Harris,  to 
recover  a  part  of  the  property  embraced  in  the  mortgage  ;  and 
that  the  question  of  the  satisfaction  of  said  mortgage  was 
involved  in  said  suit.  Plaintiffs  objected  to  the  introduction 
of  said  record,  on  the  following  grounds  :  1st,  that  said  evi' 
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dence  was  irrelevant ;  2d,  that  the  fact  that  a  suit  asw  pend- 
ing between  said  Gholson  and  Harris,  was  no  matter  of 
defense  to  this  action  ;  3d,  that  the  pendency  of  said  suit,  at 
the  time  of  notice  given  to  satisfy  said  mortgage,  was  no 
answer  to  the  complaint.  The  court  overruled  the  objection, 
and  permitted  said  record  to  be  introduced  as  evidence  ;  to 
which  ruling  plaintiffs  excepted." 

The  rulings  of  the  court  on  the  pleadings,  and  the  admis- 
sion of  the  record  in  evidence,  are  now  assigned  as  error. 

W.  C.  Brewer,  for  appellants. 

Abercrombie  &  Graham,  contra. 

STONE,  J. — The  6th  plea  is  defective,  and  the  demurrer 
to  it  should  have  been  sustained.  Wright's  release  could  and 
did  not  bar  Harris's  right  of  recovery.  Moreover,  the  release 
being  executed  long  after  the  action  was  pending,  could  not 
bar  the  expense  of  the  suit  theretofore  incurred. — Harris  v. 
Sivanson,  62  Ala.  299  ;  Cunningham  v.  Carpenter^  10  Ala.  109 ; 
McDougald  v.  Rutherford,  30  Ala.  253,  and  authorities. 

The  Circuit  Court  did  not  err  in  receiving  evidence  of  the 
pending  suit  by  Gholson,  assignee  of  the  mortgage,  brought 
against  Harris  before  the  latter  requested  Swanson  &  Brother 
to  enter  satisfaction  of  the  mortgage.  If  the  transfer  had 
been  made  before  that  request  was  made,  Swanson  &,  Brother 
had  no  power  or  authority  to  satisfy  the  mortgage,  and  fail- 
ing to  do  so  imposed  no  penalty  on  them.  The  record  of  that 
suit,  if  admissible  for  nothing  else,  was  competent  evidence 
to  prove  notice  to  Harris  that  the  transfer  had  been  made. 
Graham  v.  Newman,  21  Ala.  497. 

Reversed  and  remanded. 


Renfro  <&  Andrews  v,  Willis. 

Trover  for  Conversion  of  Horse. 

1.  Complaint  against  one  partner,  with  summons  against  partnership,  and 
judgment  against  "defendants;"  amendment  of  clerical  misprision. — lu  trover,  the 
Salomons  was  against  R.  &  A.  as  partners,  and  was  returned  executed  "  by 
leaving  a  copy  witb  R.  and  R.  &  A.,  defendants  ;"  while  the  complaint  was 
against  R.  alone,  and  he  alone  pleaded,  though  R.  &  A.  were  named  as  de- 
fendants in  the  marginal  statement  of  the  parties'  names  in  the  judgmentt 
entry,  which  also  recited  that  the  parties  came  by  attorney,  and  the  judgment. 
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on  verdict  was  entered  against  the  defendants.  Held,  on  errors  assigned  by  R, 
and  A.  each  separatelj',  and  by  R.  &  A.  as  partners,  that  R.  alone  was  sued, 
and  the  judgment  was  against  him  alone  ;  that  the  use  of  the  word  defendants, 
instead  of  defendant,  in  the  judgment-entry,  was  a  clerical  misprision,  which 
was  amendable  on  motion  in  the  court  below,  and  was  no  ground  of  reversal  ; 
and  the  judgment  was  afidrmed,  on  all  the  assignments  of  error. 

2.  Demurrer;  when  Interposed,  and  when  considered  on  error. — This  court 
will  not  consider  the  merits  of  a  demurrer  to  the  complaint,  when  the  record 
shows  that  it  was  interposed  after  a  plea  to  the  merits  had  been  filed  ;  nor 
when  the  record  fails  to  show  that  the  court  below  acted  on  it. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  James  E.  Cobb, 

The  action  in  this  case  was  commenced  on  the  12th  of  Sep- 
tember, 1878,  and  was  brought  by  Mary  S.  Willis  as  plain- 
tiff. The  complaint,  as  copied  in  the  transcript,  was  against 
Forney  Kenfro  as  sole  defendant,  and  claimed  "  of  the  de- 
fevdonfs  $500,  as  damages  for  the  conversion  by  them,  on  the 
28th  November,  1875,"  of  a  bay  mare,  the  property  of  the 
plaintiff.  The  summons  was  against  "  Forney  Renfro  and 
Joseph  Andrews,  partners  using  the  firm  name  of  Renfro  & 
Andrews,"  and  was  returned  "  Executed,  this  12th  Septem- 
ber, 1878,  by  leaving  a  copy  of  the  within  summons  and  com- 
plaint with  Forney  Renfro  and  Renfro  <fe  Andrews,  defend- 
ants." At  the  ensuing  November  term,  1878,  Forney  Renfro 
appeared,  and  pleaded  not  guilty  ;  the  name  of  the  case  be- 
ing stated,  "  Mary  S,  Willis  v.  Forney  Kenfro,  Joseph  An- 
drervs."  At  the  February  term,  1880,  a  demurrer  to  the  com- 
plaint was  interposed  by  said  Renfro,  on  the  ground  that  the 
property  was  not  described  with  sufiicient  certainty,  and  be- 
cause there  was  no  sufficient  averment  of  a  conversion.  This 
demurrer  was  filed  on  the  25th  February,  1880,  and  the  case 
was  therein  styled  "  3Iary  S.  Willis  v.  Renfro  &  Andrews^ 
On  the  next  day,  a  judgment  was  entered  in  the  cause,  styling 
it  as  before,  in  these  words  :  "  Came  the  parties,  by  their 
attorneys,  and  the  defendant,  Forney  Renfro,  demurred  to 
the  plaintiff's  complaint ;  which  demurrer,  being  considered  by 
the  court,  is  overruled,  and  the  cause  continued  by  defendants^ 
At  the  May  term,  1880,  judgment  on  verdict  was  rendered  for 
the  plaintiff,  as  follows :  "  Mary  S.  Willis  v.  Revfro  d  An- 
dreivs.  Came  the  parties,  by  their  attorneys,  and  issue  be- 
ing joined  between  them,  thereupon  came  a  jury,"  <fec.,  who 
return  a  verdict  for  the  plaintiff,  assessing  her  damages  at 
$71.55.  "  It  is  therefore  considered  by  the  court,  that  the 
plaintiff  recover  of  the  defendants  the  sum  of  $71.55,  for  the 
damages  so  assessed,  and  also  the  costs  in  this  behalf  ex- 
pended; for  which  let  execution  issue." 

The  appeal  is  sued  out   by  Forney  Renfro,  Joseph  An- 
drews, and  Renfro  &  Andrews,  and  errors  are  assigned  by 
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each.  Tlie  errors  assigned  by  Renfro  are,  the  overruling  of 
the  demurrer  to  the  complaint,  and  the  judgment  rendered. 
The  error  assigned  by  Andrews  is,  "  the  rendition  of  final 
judgment  against  him,  when  he  never  appeared,  and  was  not 
served  with  process."  Renfro  &  Andrews  assign  as  error 
"the  rendition  of  judgment  against  said  partnership  when  it 
was  not  sued." 

John  M.  Chilton,  for  appellants. 

H.  C.  LiNDSEY,  contra. 

STONE,  J. — The  present  record  is  confused  in  its  state- 
ments. The  complaint  is  against  Forney  Renfro  alone.  The 
summons  is  against  Forney  Renfro  and  Joseph  Andrews, 
styling  them  partners  using  the  firm  name  of  Renfro  &  An- 
drews. The  sheriff  returned  the  process  executed  "  by  leav- 
ing a  copy  of  the  within  summons  and  complaint  with  For- 
ney Renfro  and  Renfro  &  Andrews,  defendants."  Renfro 
alone  pleaded.  The  judgment-entry  in  the  margin  states  the 
case,  •*  Mai'y  S.  Willis  v.  Renfro  &  Andrews"  and  recites  that 
the  parties  carne  by  their  attorneys,  and  renders  judgment 
on  verdict  against  the  defendants.  We  feel  bound  to  hold 
that  Renfro  alone  was  sued,  for  he  alone  is  mentioned  rn  the 
complaint.  Rendering  judgment  against  the  defendants,  in 
the  plural,  was  a  clerical  misprision  in  the  court  below,  which 
would  have  been  corrected  on  motion  in  that  court.  It  fur- 
nishes no  ground  for  reversal,  as  the  judgment,  in  legal  effect, 
is,  and  can  only  be,  against  the  party  sued.  Execution  can 
go  only  against  'R.enho.-^Grayham  v.  Roberds,  1  Ala.  719  ; 
JDcl  Barvo  v.  Br.  Bank,  12  Ala,  238 ;  Savage  v.  JValshe,  26 
i^la.  619. 

There  are  two  reasons  why  we  can  not  consider  the  de- 
murrer. First,  it  was  interposed  after  a  plea  to  the  merits 
had  been  filed ;  and  second,  it  is  no  where  shown  that  the 
Circuit  Court  ruled  on  the  demurrer. —  Gayle  v.  Smith,  Min. 
83  ;  Bea7i  v.  Chapman,  62  Ala.  55. 

Affirmed. 
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Hill  son  V,  Brooks. 

Bill  in  Equity  for  Account,  and  Cancellation  of  Mortgage, 

1.  Injunction  of  sale  under  mortgage  before  account,  notioithstanding  denials  of 
answer. — When  the  biH  seeks  au  injuuction  of  a  sale  under  a  mortgage,  and 
au  aceonnt  of  the  mortgage  debt,  alleging  full  payment  and  satisfaction  there- 
of;  while  the  answer,  denying  the  allegation  of  payment,  speaks  doubtingly 
of  the  amount  due,  and  admits  that  the  property  is  worth  at  least  double  the 
balance  claimed  to  be  due  ;  the  accounts  being  complicated,  and  the  original 
parties  dead,  "  the  safe  rule  is,  to  retain  the  injunction  until  the  account  is 
taken .'' 

2.  Waiver  of  right  of  revision  by  appeal. — Wben  the  record  shows  that,  after 
the  overruling  of  a  motion  to  dissolve  the  injunction  on  the  denials  of  the 
answer,  a  decretal  order  of  reference  of  the  matters  of  account  was  made  with 
the  consent  of  the  parties,  such  consent  operates  as  a  waiver  of  the  right  to 
review,  by  appeal,  the  order  refusing  to  dissolve  the  injunction. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  30th  November,  1880, 
by  Mrs.  Edy  Brooks,  as  the  administratrix  of  the  estate  of 
Frank  Brooks,  deceased,  against  Joseph  L.  Hinson  ;  and 
sought  an  injunction  of  a  sale  of  certain  lands,  under  a  power 
contained  in  a  mortgage  executed  by  said  Frank  Brooks  in 
his  life  time,  an  account  of  the  mortgage  debt,  and  general 
relief.  The  mortgage,  a  copy  of  which  was  made  an  exhibit 
to  the  bill,  was  dated  21st  September,  1870  ;  was  given  to 
secure  the  payment  of  three  promissory  notes,  for  $2,500 
each,  of  even  date  with  the  mortgage,  and  falling  due  on  the 
20th  November,  1870,  1871,  and  1872,  respectively  ;  and  con- 
veyed to  the  mortgagee,  John  J.  Daniels,  certain  lands  and 
personal  property,  particularly  described,  with  power  of  sale, 
if  default  should  be  made  in  the  payment  of  the  notes  at  ma- 
turity, the  notes  having  been  given  for  the  purchase-money 
of  the  lands.  The  bill  contained  the  following  averments,  as 
to  the  payment  of  the  notes,  and  the  transfer  of  the  mort- 
gage to  Hinson,  the  sole  defendant  to  the  bill  :  "Your 
oratrix  shows  that  the  first  one  of  said  notes,  falling  due  on 
the  20th  November,  1870,  was  paid  in  full  to  said  Daniels  at 
maturity,  and  was  surrendered  by  him  to  said  Frank  Brooks  ; 
that  the  second  of  said  notes  also,  which  lell  due  on  the  20th 
November,  1871,  was  fully  paid  during  the  life-time  of  said 
Frank  Brooks,  to  said  Daniels  and  J.  L.  Hinson,  and  was  de- 
livered up  to  said  Brooks ;  and  that  the  remaining  note,  which 
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fell  due  on  the  20th  November,  1872,  was  transferred  by  said 
Daniels,  on  the  21st  September,  1872,  to  said  Joseph  L. 
Hinson,  who  now  holds  and  claims  to  own  said  note  ;  and 
your  oratrix  avers  that  said  note  and  mortgage,  if  anything 
is  due  thereon,  which  she  denies,  are  the  property  of  said 
Joseph  L.  Hinson.  And  your  oratrix  avers,  from  information 
and  belief,  and  from  receipts  and  other  written  evidences  of 
payments,  that  said  Frank  Brooks  fully  paid  and  overpaid  to 
said  Hinson,  in  money,  and  cotton  raised  on  said  lands,  which 
were  paid  and  delivered,  as  your  oratrix  avers,  by  said  Frank 
Brooks  to  said  Hinson,  to  be  applied  by  said  Hinson  to  said 
last  note,  and  which  was  so  applied  by  said  Frank  Brooks, 
to  said  last  named  note  in  full,  with  all  interest  thereon  ;  so 
that  your  oratrix  avers  that  said  note  has  been  fully  paid, 
and  it  and  said  mortgage  should  be  delivered  up  and  can- 
celled." "  Oratrix  avers  and  shows,  also,  that  said  lands  are 
worth  about  from  four  to  five  thousand  dollars,  if  not  more  ; 
and  that  the  claim  asserted  by  said  Hinson,  of  the  amount 
due  on  said  note,  is  not  more  than  fourteen  hundred  dollars ; 
and  your  oratrix  says  and  avers  that  she  is  ready  with  the 
cash,  and  offers  to  pay  any  balance  that  may  be  found  due 
on  said  note  and  mortgage  on  a  fair  accounting,"  The  bill 
alleged,  also,  that  said  Frank  Brooks  died  in  March,  1879, 
intestate ;  that  Daniels  died  in  the  early  part  of  the  year 
1880,  and  no  letters  of  administration  had  ever  been  granted 
on  his  estate  ;  and  a  sale  of  the  lands  under  the  mortgage, 
"  before  a  settlement  and  account  are  had  and  taken  of  the 
amount,  if  anything,  that  is  due  on  said  note  and  mortgage, 
would  greatly  embarrass  your  oratrix,  and  would  do  irremedi^^ 
able  injury  to  said  estate." 

An  answer  to  the  bill  was  filed  by  the  defendant,  admitting 
the  execution  and  transfer  of  the  notes  and  mortgage  as 
alleged,  but  denying  the  averments  of  payment  and  satisfac- 
tion. As  to  these  matters,  the  averments  of  the  answer  were 
in  these  words  :  "  Defendant  denies  that  said  note  first  fall- 
ing due  was  paid  in  full  at  maturity  to  said  Daniels  ;  and  he 
expressly  denies  that  it  was  paid  at  maturity,  or  that  the 
whole  of  it  was  paid  to  said  Daniels.  Defendant  says  that, 
on  information,  he  admits  that  a  portion  of  the  amount  due 
on  said  note  was  paid  on  the  same  prior  to  the  21st  Septem- 
ber, 1872,  when  the  same,  together  with  the  two  other  notes 
secured  by  said  mortgage,  was  transferred  by  said  Daniels  to 
this  defendant.  There  was  an  amount  due  on  said  first  note 
when  it  was  so  transferred,  but  the  exact  sum  is  not  now  re- 
membered  by  this  defendant ;  in  his  belief,  the  amount  due 
on  said  note  at  that  time  was  between  eight  hundred  and 
one  thousand   dollars.     He  admits  that  said  note  was  sur^r 
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rendered  up  to  said  Brooks,  and  he  demands  that  the  same 
be  produced,  as  well  as  the  second  note,  for  the  inspection 
of  the  parties.  He  admits  that  the  second  note  has  been 
paid,  and  delivered  up  to  the  said  Frank  Brooks,  If  any- 
thing due  on  said  second  note,  before  the  same  was  trans- 
ferred to  this  defendant,  was  ever  paid  to  said  Daniels,  it  was 
no  more  than  the  interest,  or  a  portion  thereof,  the  amount 
of  which  this  defendant  can  not  now  remember.  Defendant 
admits,  as  hereinbefore  stated,  that  the  remaining  note,  and 
the  other  two  notes  secured  by  said  mortgage,  were  trans- 
ferred to  this  defendant  on  the  21st  September,  1872,  as  was 
also  the  mortgage  ;  admits  that  he  now  holds  and  claims  to 
own,  and  does  own  said  note,  and  it  is  now  his  property ; 
denies  that  nothing  is  due  on  said  note,  and  avers  that  more 
than  fourteen  hundred  dollars  is  due  thereon.  Defendant 
denies,  also,  that  said  Frank  Brooks  fully  paid  and  overpaid  to 
this  defendant  said  note,  in  money,  cotton  raised  on  said 
lauds  or  elsewhere,  or  any  other  thing  delivered  by  said 
Brooks,  or  by  any  one  else  for  him,  to  be  applied  to  said  note 
last  falling  due  ;  and  he  expressly  denies  that  said  last  named 
note,  with  the  interest  thereon,  has  been  paid  in  full,  and 
denies  that  the  same  ought  to  be  delivered  up  and  cancelled  ; 
and  he  avers  that  there  is  now  due  on  said  note  at  least  fif- 
teen hundred  dollars,  and  denies  that  complainant  has  any 
written  evidences  of  the  payment  of  said  note  in  full."  The 
answer  alleged,  also,  that  there  had  been  other  transactions 
between  the  defendant  and  said  Frank  Brooks,  growing  out 
of  advances  made  to  enable  the  said  Brooks  to  make  a  crop, 
and  receipts  given  in  connection  with  these  transactions, 
which  were  material  to  a  correct  understanding  of  the  mat- 
ters of  account  between  them. 

Amoti'iu  to  dissolve  the  injunction,  on  the  denials  of  the 
answer,  and  on  other  grounds,  was  afterwards  made  by  the 
defendant,  but  was  overruled  and  refused  by  the  Chancellor  ; 
and  on  the  next  day,  an  order  was  made  and  entered,  "  by 
consent  of  the  parties,  that  the  register  take  and  state  an 
account  of  the  amount  due  on  the  mortgage  debt."  The 
appeal  is  sued  out  from  the  decree  overruling  and  refusing 
to  dissolve  the  injunction,  and  that  decree  is  now  assigned 
as  error. 

W.  E.  Houghton,  Clements  &  Tyson,  and  E.  M.  Wil- 
liamson, for  appellant,  cited  Calhoun  v.  Cozens,  3  Ala.  498  ; 
Burr  V.  Collier,  '54  Ala.  39  ;  Satterfield  v.  Johns,  53  Ala.  127  ; 
Sanders  v.  Cavett,  38  Ala.  51 ;  Brooks  v.  Diaz  c&  Co.,  35  Ala. 
599  :  Struve  v.  Cliilds,  (33  Ala.  473 ;  2  Jones  on  Mortgages, 
§  1801. 
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Cook  &  Enochs,  contra,  cited  3Iiller  v.  Bates,  35  Ala.  580 ; 
Hembert  &  Hale  v.  Brown,  17  Ala.  667 ;  2  Jones  on  Mortgages, 
§  1813. 

STONE,  J.^The  accounts  shown  in  the  transaction  dis- 
closed in  the  present  bill,  are  of  so  complicated  a  character, 
and  the  consequences  of  a  sale,  if  less  is  due  than  is  claimed, 
will  probably  be  so  embarrassing,  that  a  dissolution  of  the 
injunction  would  scarcely  be  justified,  on  the  indefinite  de- 
nials contained  in  the  answer.  In  cases  like  this,  where  all 
indebtedness  is  denied  by  complainant,  and  the  defendant 
speaks  doubtingly  of  the  amount  claimed  to  be  due — the 
accounts  running  through  many  years,  and  of  course  com- 
plicated— complicated  still  further  by  the  death  of  each  of 
the  original  contracting  parties — and  the  mortgage  security 
being  admitted  by  the  defendant  to  be  worth  at  least  double 
the  largest  sum  claimed,  the  safe  rule  is  to  retain  the  injunc- 
tion until  the  account  is  taken. 

But  we  need  not  rest  our  opinion  on  the  principle  stated 
above.  After  the  decretal  order  of  the  Chancellor,  refusing 
to  dissolve  the  injunction,  the  Chancellor,  with  the  consent  of 
the  parties,  made  a  decretal  order  of  reference,  that  the  ac- 
count be  taken  by  the  register,  and  reported  on.  This  must 
be  regarded  as  a  waiver  of  all  right  to  have  this  interlocutory 
order  reviewed. 

Affirmed  ;  and  the  cause  will  proceed  in  the  court  below, 
on  the  decretal  order  of  reference  made  by  the  Chancellor. 


Slaughter  v.  Doe,  ex  dem.  Swift,  Mur- 
phy 4&  Co. 

Ejectment  by  Mortgages. 

1.  Gotiveyana  to  parlnership, — A  conveyance  of  Inads  to  a  partnership,  by 
its  firm  uaiue,  vests  the  title,  at  law,  in  the  several  partners  as  tenants  in 
common. 

2.  Objection  to  evidence  admissible  under  one  of  several  coun's  or  demises. — In 
ejectment,  wtiere  two  or  more  demise'*  are  laid  in  the  declaration,  evidence 
which  is  applicable  to  one  only  can  not  be  exclnded  from  the  jnry,  on  motion, 
becanse  inapplicable  to  the  others  :  its  operation  and  effect  should  be  explained 
and  limited  by  a  request  for  appropriate  instructions. 

3.  Plea  of  O'-neral  issue,  when  avail  Me.— The  plea  of  the  general  issue  being 
limited  by  statute  to  cases  '"where  the  defendant  relies  on  a  denial  of  the  cause 
of  action  as  set  forth  by  the  phnntiff"  (Code.  §  2988),  the  defendant  in  eject- 
ment can  not,  under  the  plea  of  not  gnilt\,  prove  payment  or  satisfaction  of 
the  mortgage  under  which  the  plaintiff  claims  title. 
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4.  Payment  of  mcrtijage  debt,  as  defense  lo  action  by  mo7i(jaf/ee.  —Under  a 
mortgage  ot  chattels,  payment  of  the  mortgage  debt,  before  action  brought, 
will  defeat  a  recovery  ;  but,  in  reference  to  mortgages  ot  real  estate,  this  court 
has  adopted  a  different  rule,  and  holds  the  mortgagee  euitled  to  recover  at 
law,  as  against  tlie  mortgagor  and  those  claiming  under  him,  wlienever  the 
mortgage  is  silent  as  to  his  right  to  take  possession,  or  when  the  period  has 
expired  during  which  the  right  of  possession  is  reserved  to  tlie  mortgagor,  and 
payment  of  the  debt  will  not  dt'feat  a  recovery  in  such  action  ;  though  "it 
seems  to  be  settled,  that  as  against  all  persons,  except  the  mortgagee  and  those 
claiming  in  his  right,  the  legal  title  is  in  the  mortgagor  uutil  foreclosure." 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  to  recover  the  possession  of  a  lot 
or  tract  of  land,  which  was  described  in  the  declaration  as 
"a  certain  brick  warehouse,  and  the  land  on  which  it  stands, 
in  the  city  of  Opelika  in  said  county,  known  by  the  name  of 
the  'Sledge  &  Smith  Warehouse,'  "  and  was  commenced  on 
the  10th  April,  1879.  The  declaration  was  in  ejectment, 
counting  on  a  demise  by  Charles  J.  Swift,  and  on  a  demise 
by  "George  P.  Swift,  senior,  George  P.  Swift,  junior,  and 
Samuel  G.  Murphy."  The  defendant,  A.  H.  Slaughter,  ap- 
peared, and  entered  into  the  usual  consent  rule,  confessing 
lease,  entry,  and  ouster  ;  and  the  record  does  not  show  that 
he  filed  any  special  plea.  On  the  trial,  there  was  a  verdict 
and  judgment  for  the  plaintiff  ;  and  a  bill  of  exceptions  was 
reserved  by  the  defendant,  in  which  the  facts  are  thus  stated  : 

"The  plaintiffs  introduced  in  evidence  a  mortgage  from 
James  C.  S'edge,  Sarah  J.  Sledge,  and  James  J.  Smithy  in 
the  words  and  figures  following."  (The  mortgage,  as  here 
set  out,  Avhich  is  dated  the  26th  September,  1871,  signed  by 
the  three  persons  named,  and  attested  by  two  witnesses,  con- 
veys the  property  here  sued  for,  to  "Swift,  Murphy  &  Co  , 
of  Columbus,  Georgia,"  and  purports  to  be  given  to  secure 
the  payment  of  a  promissory  note  for  $2,000,  of  even  date 
with  the  mortgage,  payable  on  or  before  the  first  day  of 
December  next  after  date,  and  containing  a  stipulation  in 
these  words  :  "The  above  amount  may  be  discharged,  by  con- 
signing to  the  said  Swift,  Murphy  &  Co.,  at  Columbus,  one 
thousand  bales  of  cotton,  on  or  before  the  first  day  of  Decem- 
ber next,  upon  which  they  are  to  receive  the  usual  commis- 
sions and  storage."  The  mortgage,  after  reciting  that  "the 
foregoing  conveyance  is  in  trust,  on  the  conditions  and  for. 
the  purposes  hereinafter  set  out,"  states  the  indebtedness 
shown  by  the  promissory  note,  which  is  set  out,  and  then 
proceeds  thus  :  "Now,  should  we,  or  either  of  us,  pay,  or  cause 
to  be  paid,  the  said  promissory  note  when  the  same  shall 
become  due,  or  perform  the  said  condition  upon  which  said 
note  may  be  disciiarged,  then  the  foregoing  conveyance  shall 
be  deemed  and  considered  null  and  void ;  but,  should  we  fail 
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to  pay  oflf  or  discharge  said  note,  when  the  same  shall  become 
due,  in  whole  or  in  part,  then  the  foregoing  conveyance  shall 
be  held  and  considered  as  valid  and  binding,"  and  the  mort- 
gagees may  take  possession  and  sell.)  "The  defendant  ob- 
jected to  the  introduction  of  said  mortgage,  under  the  first 
count — 1st,  because  of  a  variance  ;  and,  2d,  because  the  de- 
mise in  said  first  count  is  laid  in  Charles  J.  Swift,  and  the 
mortgage  does  not  show,  or  tend  to  show,  title  in  him.  And 
the  defendant  objected  to  the  introduction  of  said  mortgage 
under  the  second  count — 1st,  because  of  a  variance  ;  2d,  be- 
cause the  demise  in  said  count  is  laid  in  George  P.  Swift, 
senior,  George  P.  Swift,  junior,  and  Samuel  G.  Murphy,  as 
partners,  whereas,  said  mortgage  is  to  Swift,  Murphy  &  Co.; 
and,  3d,  because  said  mortgage  is  to  Swift,  Murphy  &  Co.  as 
trustees,  and  not  as  partners.  And  the  defendant  objected, 
also,  to  the  introduction  of  said  mortgage  under  either  count, 
because  the  consideration  of  said  mortgage  was  not  shown. 
The  court  overruled  each  of  said  objections,  and  the  defend- 
ant separately  excepted  to  each  of  said  rulings." 

The  bill  of  exceptions  then  sets  out  the  rulings  of  the  court 
on  several  questions  of  evidence,  which  it  is  unnecessary  to 
state,  since  they  are  not  noticed  in  the  opinion  of  the  court, 
and  then  proceeds  :  "The  plaintiff  then  offered  in  evidence  a 
note  for  $2,000,  being  the  note  for  the  payment  of  which  the 
mortgage  was  given  to  secure,"  setting  it  out.  "The  defend- 
ant objected  to  the  introduction  ot"  said  note — 1st,  because  it 
was  irrelevant ;  2d,  because  there  was  no  proof  of  any  con- 
sideration for  it,  or  of  the  non-performance  of  its  condition. 
The  court  overruled  each  objection,  and  allowed  the  note  to 
be  read  to  the  jury  ;  to  which  rulings  the  defendant  excepted. 
The  defendant  then  testified,  as  a  witness  for  himself,  that  he 
was  in  possession,  as  the  tenant  of  the  Alabama  Gold  Life 
Insurance  Company,  under  a  contract  commencing  about  the 
1st  October,  1878,  by  which  he  was  to  pay  $300  per  year  for 
the  rent  of  said  premises  ;  that,  by  one  of  the  terms  of  said 
contract,  he  was  to  place  on  the  building  all  necessary  re- 
pairs, and  the  cost  thereof  was  to  be  deducted  from  the  rent ; 
that  it  became  necessary,  after  April,  1879,  to  make  certain 
repairs  on  said  building,  and  he  did  make  them  ;  and  the 
witness  was  then  asked  the  nature  and  value  of  said  repairs. 
The  plaintiff  objected  to  this  question,  and  the  court  sus- 
tained the  objection,  and  refused  to  allow  the  witness  to 
answer ;  to  which  ruling  of  the  court  the  defendant  excepted.' 

"The  defendant  then  offered  in  evidence  the  deposition  of 
James  J.  Smith  ;  to  which  the  plaintiff  objected,  and  the 
court  sustained  the  objection,  and  refused  to  allow  said 
deposition  to  be  read;  to  which  ruling  the  defendant  ex- 
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oepted."  The  material  portioa  of  the  testimony  of  this  wit- 
ness is  contained  in  his  answer  to  the  third  direct  interroga- 
tory, in  these  words :  "Sledge.  &  Smith  did  not  receive  a 
monetary  consideration  at  the  time  said  mortgage  was  given. 
They  borrowed  $6,000  from  Swift,  Murphy  &  Co.,  for  which 
they  agreed,  in  addition  to  the  interest,  to  ship  one  thousand 
bales  of  cotton  to  Swift,  Murphy  &  Co, ;  but,  before  the  ma- 
turity of  the  note  given  for  the  $6,000,  Sledge  &  Smith  paid 
the  full  amount  of  the  note.  The  mortgage  for  $2,000  was 
given  to  secure  the  shipment  of  the  one  thousand  bales  of 
cotton  ;  and  of  course,  when  the  cotton  was  shipped,  it  was 
satisfied."  The  bill  of  exceptions  then  proceeds  as  follows  : 
"Prior  to  any  evidence  in  the  cause,  the  defendant  suggested 
that  he  was  in  possession  as  the  tenant  of  the  Alabama  Gold 
Life  Insurance  Company,  under  a  contract  for  annual  rent- 
ing. It  was  agreed,  on  the  trial,  that  the  defendant  should 
only  be  liable  for  the  actual  rent  due  when  the  action  was 
brought,  and  such  as  might  accrue  under  his  contract  since 
the  suit  was  brought ;  and  the  amount  was  fixed  and  agreed 
on  as  $450,  and  so  assessed  by  the  jury.  There  was  proof 
tending  to  show  that,  at  the  time  said  mortgage  was  executed, 
Sarah  J.  Sledge  was  in  possession  of  the  premises,  claiming 
them  as  her  own  ;  and  this,  with  said  note,  was  all  the  proof 
of  title  in  the  plaintiifs,  except  that  it  was  proved  that  Mrs.  S. 
J.  Sledge  had  been  in  possession  of  said  lot  for  three  or  four 
years  before  the  warehouse  was  built,  claiming  the  same  as 
her  own  ;  and  that  she  let  Sledge  &  Smith  build  the  house 
on  the  lot,  and  they  were  to  occupy  it  a  certain  time  ;  and 
that  said  house  was  built  during  the  spring  of  1871 ;  and  that 
slie  afterwards  remained  in  the  possession  of  the  same  after 
1874,  when  Sledge  &  Smith  went  out  of  possesion,  until  1877, 
renting  the  same  as  her  own." 

The  several  rulings  of  the  court  to  which  exceptions  were 
reserved  by  the  defendant,  as  above  stated,  with  other  mat- 
ters not  material,  as  the  case  is  here  presented,  are  now  as- 
signed as  error. 

John  M.  Chilton,  and  W.  J.  Samford,  for  appellant. 
Slaughter  defended  as  tenant  in  possession,  holding  by  yearly 
rental  from  the  Gold  Life  Insurance  Company.  The  title  of 
his  landlord  does  not  appear,  and  it  was  not  necessary  to 
show  it,  since  the  plaintiff  must  recover  on  the  strength  of 
his  own  title. — Brock  v.  Yongue,  4  Ala.  584.  The  defendant 
had  a  right  to  set  up  any  defense  which  would  have  been 
available  to  his  landlord.  The  plaintiff's  only  source  of  title 
was  the  mortgage  to  Swift,  Murphy  &  Co.,  not  as  partners, 
but  "as  trustees,"  which  was  not  competent  evidence  under 

(32) 
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either  of  the  demises  hvid.  That  the  evidence  must  support 
the  demise  as  laid,  see  3d  Greenl.  Ev.  §  317.  That  a  coovey- 
aace  under  the  firm  name  would  pass  only  an  equitable  title, 
see  2  Brick.  Digest,  303,  §  55 ;  21  Ala.  407.  The  mortgage 
was  not  admissible,  under  either  count,  for  the  further  reason 
that  no  consideration  was  shown,  and  the  defendant  was  in 
no  manner  connected  with  it. — Devendal  v.  Malone,  25  Ala, 
272.  Moreover,  the  deposition  of  Smith,  which  the  court  ex- 
cluded under  a  general  objection,  shows  that  the  note  for 
$2,000  was  without  consideration  ;  and  if  there  was  no  debt, 
there  could  be  no  valid  mortgage  ;  and  the  plaintiffs  are  thus 
allowed  to  recover  the  property  without  having  paid  any 
thing  for  it. 

J.  M.  Russell,  T.  L.  Kennedy,  and  W.  H.  Barnes,  contra^ 
cited  Jones  on  Mortgages,  vol.  1,  §  719  ;  Smith  v.  Johns, 
8  Gray,  Mass.  517  ;  Tyler  on  Ejectment,  170 ;  Due  v.  Boll, 
7  Ham.  70  ;  Wait's  Actions  and  Denfenses,  vol.  3,  118. 

STONE,  J. — The  declaration  in  the  present  action  counts 
on  two  demises ;  one  by  Charles  J.  Swift,  and  the  other  by 
George  P.  Swift,  senior,  George  P.  Swift,  junior,  and  Samuel 
G.  Murphy,  styling  themselves  partners  using  the  firm  name 
of  Swift,  Murphy  &  Co.  At  law,  a  title  conveyed  to  a  part- 
nership in  its  firm  name,  vests  in  the  several  partners  as 
tenants  in  common. —  Caldwell  v.  Parmer,  56  Ala.  405.  Testi- 
mony was  offered  by  plaintiff,  tending  to  prove  title  under 
the  latter,  but  inapplicable  to  the  first  named  demise.  Ob- 
jection by  defendant  to  the  admissibility  of  the  evidence 
under  the  first  demise.  This  was  not  the  proper  way  to  raise 
the  question.  The  testimony — mortgage  to  Swift,  Murphy 
&  Co. — was  clearly  admissible  under  the  pleadings  ;  and  if  it 
became  material  to  limit  the  operation  of  the  testimony  to  a 
part,  less  than  the  whole  of  the  issues,  that  was  a  proper 
subject  for  a  charge,  explaining  to  the  jury  the  extent  to 
which  it  was  pertinent. —  Goldsmith  v.  Picard,  27  Ala.  142  ; 
Cool  V.  Parham,  24  Ala.  21 ;  1  Brick.  Dig.  810,  §§  98,  99. 

The  testimony  of  Smith,  rejected  by  the  court  at  the 
instance  of  plaintiff,  was  offered  to  prove  that  nothing  was 
due  on  the  mortgage,  the  foundation  of  the  suit.  If  this  de- 
fense could  be  made  at  law,  ther^*  was  no  issue  formed  to 
justify  its  introduction.  The  record  contains  no  special  plea, 
setting  up  that  matter  in  avoidance.  Our  statute  (Code  of 
1876,  §  2988)  has  defined  the  extent  to  which  the  plea  of  not 
guilty  can  be  made  available.  Its  language  is :  "In  all  suits 
where  the  defendant  relies  on  a  denial  of  the  cause  of  action 
as  set  forth  by  the  plaintiff,  he  may  plead  the  general  issue ; 
Vol.  lxvu. 
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and  in  all  other  cases,  the  defendant  must  briefly  plead 
specially  the  matter  of  defense,  and  may,  by  leave  of  the 
court,  plead  more  pleas  than  one."  The  defense  offered  was 
not  a  denial  of  the  cause  of  action  as  set  forth — the  making 
of  the  note  and  mortgage,  and  their  maturity.  It  proposed 
to  go  farther,  and  avoid  their  effect  by  proving  payment,  or 
something  equivalent  thereto. — Petty  v.  Bill,  53  Ala.  641  ; 
Trammell  v.  Hudson,  56  Ala.  235  ;  Folkes  v.  Collier,  at  this 
term.  , 

There  are  many  decisions  of  other  States,  holding  that 
payment  of  the  debt  secured,  before  action  brought,  is  a 
good  defense  to  an  action  of  ejectment  brought  by  the  mort- 
gagee. Some,  if  not  all,  of  these  decisions  are  influenced, 
more  or  less,  by  statutes  defining  the  nature  and  extent  of 
recovery  in  such  actions. — Jackson  v.  Stackhouse,  1  Con.  122 
Gray  v.  Jenks,  3  Mason,  520  ;  Gray  v.  IVass,  1  Green.  257 
Vase  V.  Handy,  2  Greenl.  322  ;  Burton  v.  Austin,  4  Ver.  105 
Petty  V.  Clarke,  5  Pet.  481.  And  the  following  text-writers 
assert  the  same  doctrine  :  2  Greenl.  Ev.  §  330  ;  1  Jones  on 
Mort.  §  719  ;  3  Wait's  Act.  &  Def.  66  ;  4  lb.  545.  See,  also, 
Breckenridge  v.  Armshy,  1  J.  J.  Mar.  236  ;  S.  C.  19  Amer. 
Dec.  71.  This  court,  however,  has  adopted  a  different  rule, 
and  holds  that,  when  the  mortgage  is  silent  as  to  the  time  or 
event  on  which  the  mortgagee  may  take  possession  ;  or,  when 
the  time  is  expressed  in  the  mortgage,  during  which  the 
mortgagor  may  remain  in  possession,  and  that  time  has 
passed  ;  then,  as  against  the  mortgagor,  and  those  claiming 
in  his  right,  the  mortgagee  has  the  legal  title  and  right  to 
possession,  and  may  maintain  ejectment ;  and  the  payment 
of  the  mortgage  debt  is  not  a  good  defense  to  such  action, 
although  it  will  defeat  an  action  for  chattels  conveyed  by 
mortgage. — Deshazo  v.  Lewis,  5  Stew.  &  Por.  91 ;  Leivis  v. 
Canfield,  2  Ala.  555  ;  Morrison  v.  Judge,  14  Ala.  182 ;  Har- 
rison V.  Hicks,  1  Par.  423  ;  Barker  v.  Bell,  37  Ala.  354  ;  Good- 
man V.  Pledger,  14'  Ala.  114;  Shiver  v.  Johnson,  62  Ala.  37; 
Toomer  v.  Randolph,  60  Ala.  356  ;  Welch  v,  Phillips,  54  Ala. 
309  ;  Woodicard  v.  Parsons,  59  Ala.  625  ;  Denby  v.  Mellgrew, 
58  Ala.  147  ;  Coyle  v.  Wilkivs,  57  Ala.  108  ;  Dryer  v.  Lewis, 
57  Ala.  551 ;  Baldwin  v.  Hcdcheit,  56  Ala.  461  ;  2  Wash. 
Real  Prop.  I' 5. 

The  following  authorities  bear  on  the  question  of  usury, 
when  relied  on  in  defense  of  an  action  of  ejectment  by  a 
mortgagee.  Chandler  v.  Morion,  5  Greenl.  374  ;  Richardson 
V.  Field,  6  Ih.  35  ;   Holton  v.  Bidton,  4  Com.  436. 

And  it  seems  to  be  settled  that,  as  against  all  persons  ex- 
cept the  mortgagee,  and  those  claiming  in  his  right,  the  legal 
title  is  in  the  mortgagor,  until  foreclosure. — Knox  v.  Easton, 
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38  Ala.  345,  356;   Denhy  v.MeUgreio,  58   Ala.  147  ;  3  Wait's 
Act.  &  Def.  66  ;   Tyler  on  Eject.  56  ;  Hitchcock  v.  Harrington, 
6  Johns.  290. 
AflSrmed. 


Preiss  v.  Parker. 

BiU  in  Equity  to  Enjoin    Use  of  Party-wall,  without   Contri-^ 

bution. 

1.  Parly-wall;  linbUUy  for  cost  nf,  as  behceen  adjacent  proprietors,  and  injunc^ 
tion  against  use. — When  a  wall  is  erocted  by  the  owner  of  a  lot,  on  the  bound- 
ary Hue  between  his  own  and  the  adjoining;  lot,  resting  partly  upon  each,  the 
law  imposes  no  obligation  on  the  owner  of  the  adjacent  lot  to  contribute  to  the 
cost  of  its  erection  ;  nor  will  a  court  of  equity  enjoin  him,  or  a  subsequent  pur- 
chaser, from  the  use  of  the  wall  without  making  contribution,  in  the  absence: 
of  a  promise  to  contribute. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  15th  August,  1879,  by 
Mrs.  Preiss,  against  Mrs.  T.  R.  Parker  and  her  husband^ 
James  Parker  ;  and  sought  to  enjoin  and  restrain  the  defend- 
ants from  using,  in  the  erection  of  a  brick  store  on  a  lot  in 
the  city  of  Montgomery  which  belonged  to  Mrs.  Parker,  a 
wall  which  the  complainant  had  built  in  the  erection  of  a  store 
on  the  adjoining  lot,  Avhich  belonged  to  the  complainant. 
The  complainant  bought  her  lot  from  David  Benjamin,  and 
received  a  conveyance  from  him  dated  the  15th  August,  1877  j 
and  she  built  a  brick  store-house  on  said  lot  during  the  year 
1878.  The  bill  alleged  that,  on  the  erection  of  this  house," 
by  an  agreement  and  understanding  with  DeWitt  C.  Taylor, 
who  was  then  the  owner  in  fee  of  the  east  half  of  said  lot  No. 
4,  that  your  oratrix  should  erect  upon  the  east  side  of  said 
west  half  of  said  lot  a  party-wall,  six  inches  thereof"  resting 
upon  the  east  half  of  said  lot,  she  built  said  party-wall  as 
above  stated  and  agreed  on."  Mrs.  Parker  afterwards  bought 
the  east  half  of  said  lot  from  said  D.  C.  Taylor,  his  convey- 
ance to  her  being  dated  the  30th  August,  1878,  and  contain- 
ing full  covenants  of  warranty.  The  bill  alleged  that  Mrs. 
Parker  "  has  commenced  the  erection  of  a  brick  house  on  the 
east  half  of  said  lot  so  purchased  by  her,  and  threatens  to  use 
the  said  party-wall  as  a  support  for  said  building,  and  as  a 
support  for  the  sleepers  of  said  building  now  in  course  of  erec- 
tion. Your  oratrix  has  forbidden  the  use  of  said  party-wall 
Vol.  lx\ti. 
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by  said  T.  R.  Parker,  unless  she  first  poys  for  such  use,  and 
has  demanded  payment  for  such  use  of  said  wall  ;  and  she 
has  failed  and  refused  to  pay  the  same,  and  is  still  proceed- 
ing to  rest  the  sleepers  of  said  building  upon  said  party-wall, 
and  to  use  said  wall  as  a  support  for  her  said  building,  without 
the  consent,  and  against  the  remonstrance  of  your  oratrix." 
The  bill  alleged,  also,  that  the  cost  of  the  party-wall  was  $460  ; 
that  the  defendants  owned  no  property  except  what  belonged 
to  Mrs.  Parker's  statutory  separate  estate  ;  and  that  the  com- 
plainant was  remediless  in  the  premises,  and  would  lose  the 
value  of  one-half  of  the  wall,  unless  the  defendants  were 
enjoined  as  prayed.  The  prayer  of  the  bill  was,  that  the 
defendants  be  enjoined  and  restrained  from  the  further  use  of 
the  party-wall,  "  until  your  oratrix  is  paid  for  such  use  of  said 
wall,"  and  for  general  relief. 

An  amended  bill  was  afterwards  filed,  alleging  that,  "  at 
the  time  your  oratrix  commenced  building  said  party-wall, 
the  said  T.  R.  Parker  knew  that  said  party-wall  was  being 
built ;  that  she  was  then  the  equitable  owner  of  said  east  half 
of  said  lot,  and  knew  of,  and  acquiesced  in  the  building  of 
said  wall  by  your  oratrix,  with  the  expectation  that  one-half 
of  said  wall  would  be  paid  for  by  said  T.  R.  Parker,  when  she 
should  use  the  same  ;  and  that  said  defendant  recognized  her 
liability  to  thus  pay  for  one-half  of  said  wall  when  she  should 
use  the  same,  and  promised  to  pay  therefor." 

Mrs.  Parker  answered  the  bill,  admitting  the  erection  of  the 
wall  by  the  complainant,  and  that  it  rested  partly  on  the  east 
half  of  the  lot  ;  denying  the  alleged  agreement  with  Taylor ; 
averring  that,  if  any  such  agreement  or  promise  was  made  by 
him,  it  was  verbal  only,  and  was  his  personal  contract,  did  not 
pass  with  the  land,  nor  impose  any  legal  obligation  on  her ; 
alleging,  also,  that  she  had  no  notice  of  such  agreement,  if 
any  was  made,  and  claiming  protection  against  it  as  a  bona 
Jide  purchaser  for  value  ;  and  she  demurred  to  the  bill  for  want 
of  equity,  assigning  various  causes  of  demurrer.  James  Par- 
ker adopted  the  answer  and  demurrer  of  his  co-defendant. 
No  answers  were  filed  to  the  amended  bill,  the  amendment 
being  allowed  and  filed  when  the  cause  was  submitted  for  final 
decree. 

The  depositions  of  Philip  Preiss,  who  was  the  complain- 
ant's husband,  John  T.  McDonald,  and  Charles  R.  Dickinson, 
were  taken  on  the  part  of  the  complainant ;  and  the  deposi- 
tion of  Mrs.  Parker  herself  was  the  only  one  taken  for  the 
defendants.  Preiss  thus  testified,  as  to  the  circumstances 
under  which  the  wall  was  built,  and  a  subsequent  promise  by 
Mrs.  Parker  to  pay  a  part  of  the  cost :  "Complainant,  for 
whom  I  was  acting,  built  said  wall,  partly  on  the  east  half  of 
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said  lot,  in  pursuance  of  an  agreement  made  by  me,  as  her 
agent,  with  Jno.  T.  McDonald,  on  behalf  of  said  Taylor,  which 
agreement  was  made  in  August,  1877.  Said  building  was  com- 
menced in  July,  1878.  At  the  time  Mrs.  Parker  bought  the 
east  half  of  said  lot,  said  east  wall  had  already  been  built. 
At  the  time  she  purchased  said  east  half,  she  knew  that  said 
building  was  being  erected ;  but  I  don't  know  whether  she 
knew  how  it  was  being  built.  In  August,  1879,  when  Mrs. 
Parker  was  about  laying  the  joists  of  her  building  on  said 
east  half,  she  sent  for  me,  and  asked  me  not  to  prevent  the 
workmen  from'  cutting  holes  in  the  wall  for  the  joists  ;  that 
she  would  pay  me  for  it,  and  asked  me  how  much  it  was  worth. 
I  told  her  $200.  This  she  refused  to  pay,  but  offered  $150.  Af- 
terwards she  said  she  would  leave  it  to  two  bricklayers,  who, 
in  case  they  could  not  agree,  were  to  call  in  a  third,  and  that 
she  would  pay  the  amount  agreed  on  by  them.  I  offered  to 
take  the  lowest  amount  named  by  either  of  said  bricklayers, 
which  was  $223,  which  she  refused  to  pay."  McDonald  thus 
testified,  in  regard  to  the  conversation  between  Preiss  and 
himself:  "Some  time  prior  to  January,  1877,  I  had  a  con- 
versation with  said  Preiss  in  regard  to  said  wall.  He  wished 
to  erect  a  party-wall  between  the  east  and  west  halves  of  said 
lot.  I  told  him  to  go  ahead — that  it  would  be  all  right.  The 
authority  so  given  by  mo  to  him,  to  erect  said  wall  partly  on 
the  east  half  of  said  lot,  was  verbal ;  and  I  acted  as  the  agent 
of  said  Taylor  in  giving  such  authority." 

Charles  li.  Dickinson,  who  built  Mrs.  Parker's  house  tinder 
contract  with  her,  thus  testified  :  "In  speaking  of  said  build- 
ing to  be  erected  for  her,  I  told  Mrs.  Parker  that  she  must 
be  aware  there  was  a  party-wall  between  her  and  Mrs.  Preiss. 
She  said  she  was,  and  that  it  would  all  be  satisfactorily 
arranged  and  paid  for.  She  said  that  she  expected  to  use 
the  party- walls  on  both  sides  of  her  lot,  and  based  her  con- 
tract with  me  on  such  use.  She  said  that  she  would  pay  for 
such  use,  and,  in  my  contract  with  her,  she  indemnified  me 
against  loss  and  damage  by  any  detention  occasioned  by  trou- 
ble about  said  party-walls.  While  I  was  building  said  house 
for  her,  she  asked  me  to  estimate  the  value  of  said  east  wall 
of  Mrs.  Preiss'  house.  The  first  estimate  I  made  was  about 
$223.  She  afterwards  asked  me  to  estimate  the  value  at  the 
rate  of  sixteen  bricks  to  the  foot ;  which  I  did,  at  $183. 
When  I  first  began  the  building,  she  always  said  that  she 
would  pay  for  the  walls,  and  that  she  and  Mr.  Preiss  would 
make  it  all  right.  Afterwards,  she  said  that  she  would  not 
pay  more  than  $150.  Then  she  agreed  to  leave  it  to  three 
bricklayers,  of  whom  I  was  one.  My  estimate  being  the  low- 
est, Mr.  Preiss  agreed  to  take  it,  but  she  refused  to  pay  it." 

Vol..  LXVU. 
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IVErs.  Parker  herself  thus  testified  :  "  The  person  from 
whom  I  bought  said  lot  did  not  inform  me,  at  any  time  before 
said  purchase,  that  there  was  any  contract  or  agreement,,  by 
which  the  owner  of  the  west  half  of  said  lot  should  build  a 
party-wall,  partly  resting  on  the  east  half  of  said  lot,  and 
that  whoever  built  on  said  east  half  should,  upon  using  the 
said  wall,  contribute  one-half  of  the  cost  of  the  same  to  the 
person  who  built  it,  nor  any  other  agreement  of  similar  im- 
port. I  had  no  knowledge,  before  said  purchase,  of  any  such 
agreement."  [In  answer  to  cross-interrogatories.]  I  think  I 
bought  the  east  half  of  said  lot  before  IVErs.-  Preiss  began 
building  said  wall.  I  know  I  had  contracted  for  the  pur- 
chase of  it,  and  made  a  payment  on  account  of  it,  before  she 
began  building;  but  I  am  not  certain  whether  I  had  received 
my  deed  from  Mr.  Taylor,  who  was  in  the  north,  until  after- 
wards. I  did  state,  at  or  before  I  commenced  building  on  my 
lot,  to  Mr.  Charles  R.  Dickinson,  that  I  had  a  right  to  join  Mrs. 
Preiss'  wall,  and  that  one-half  thereof  was  on  my  lot.  I  did 
not  ascertain  this  until  after  Mrs.  Preiss'  building  had  been 
completed.  I  requested  said  Dickinson  to  make  an  estimate 
of  the  value  of  said  wall,  while  I  was  building.  In  my  con- 
tract with  him,  I  told  him  I  had  a  right  to  join  said  wall.  I 
did  offer  to  pay  Mrs.  Preiss  some  consideration  for  the  use 
of  said  wall,  or,  rather,  to  buy  that  portion  of  said  wall  which 
was  on  my  land.  I  made  this  offer,  because  said  Pneiss  had 
threatened  to  stop  my  building,  by  injunction.  1  offered  at 
first  $150,  and  afterwards  $182.92,  to  Mr.  Williamson,  the 
solicitor  for  Mrs.  Preiss." 

On  final  hearing,  on  pleadings  and  proof,  the  Chancellor 
dissmissed  the  bill ;  and  his  decree  is  now  assigned  as  error. 

E.  M.  Williamson,  for  appellant,  cited  Day  v.  Eaton,  119 
Mass.  513  ;  Huck  v.  Flentye,  80  Illinois,  258  ;  Campbell  v.  Me- 
sier,  4  John.  Ch.  334 ;  Washburn  on  Easements,  537 ; 
2  Greenl. 

GuNTER  &  Blakey,  contra,  cited  Bisquay  v.  Jennelot,  10  Ala. 
245 ;  List  v.  Hornbrook,  2  W.  Ya.  340  ;  Orme  v.  Day,  5  Fla. 
385  ;  Shenoood  v.  Cisco,  4  Sandf.  N.  Y.  480  ;  2  Washb.  Real 
Property,  334 ;  Wait's  Actions  and  Defenses,  Vol.  2,  p.  723  ; 
Bees  V.  Watertoion,  19  Wallace,  107. 

Per  Cukiam. — The  equity  of  the  bill  depends  upon  the 
promise,  or  agreement,  alleged  to  have  been  made  by  Mrs. 
Parker,  to  pay  for  the  use  of  the  wall  erected  by  appellant, 
partly  on  her  own  lot,  and  partly  on  the  adjoining  vacant  lot, 
of  which  Mrs.  Parker  became  the  purchaser  after  the  erec' 
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tion  of  the  wall  ;  for,  in  the  absence  of  the  promise,  no  lia- 
bility or  duty  to  make  compensation  for  the  use  of  the  wall 
would  rest  upon  Mrs.  Parker. — Bisquay  v.  Jennelot,  10  Ala. 
2i5 ;  Antomarchi  v.  Russell,  63  Ala.  356.  We  concur  in  the 
opinion  of  the  Chancellor,  that  the  evidence  does  not  satis- 
factorily establish  the  making  of  the  promise,  though  it  may 
show  that,  at  one  time,  Mrs.  Parker  was  willing  to  pay  a  par- 
ticular sum,  if  that  was  received  as  full  satisfaction  of  the 
claim  made  upon  her,  and  she  was  not  obstructed  or  delayed 
in  the  erection  of  her  building,  for  the  use  of  which  the  wall 
was  necessary.  Upon  the  authority  of  the  cases  to  which  we 
have  referred,  the  decree  of  the  Chancellor  is  affirmed. 


Street  v.  Nelson  et  al. 

Trover. 

1.  Personal  property  ;  when  oitmership  of,  proved  by  oraltestimony. — The  own- 
ership of  personal  property  may  be  proved  by  oral  testimouy,  unless  the  ques- 
tion of  the  transfer  of  the  title  arises  between  the  parties  to  the  conveyance, 
and  is  the  direct  issue  in  the  canse,  then  the  highest  and  best  evidence  must 
be  produced,  or  its  absence  accounted  for. 

2.  Secondary  evirlence  of  written  contract ;  ndmvisible  when  contract  incidental 
in  suit. — When  the  sole  purpose  of  secondary  evidence  of  the  contents  of  a 
written  contract  is  to  explain  the  contract  on  which  the  suit  is  based,  and  show 
the  induceaient  to  its  execution,  the  rule  requiring  the  highest  and  best  evi- 
dence does  not  apply,  but  when  a  written  contract  defines  and  determines  the 
relative  rights  of  the  parties  between  themselves,  and  is  a  main  issue  in  the 
cause,  it  is  error  not  to  require  its  production  as  the  best  evidence  of  its  terms. 

3.  Trover;  damages  in,  how  assessed. — In  assessing  damages  in  trover,  the 
jury  may  fix  the  value  of  the  property  converted  as  proven  at  anytime  between 
the  conversion  and  the  trial,  but  they  are  not  bound  to  adopt  the  highest  value 
proved. 

Appeal  from  Talladega  Circuit  Court. 

Tried  before  Hon.  W.  L.  Whitlock. 

On  January  25,  1876,  E.  B.  Nelson  brought  this  action 
against  Andrew  J.  Street,  claiming  ten  thousand  dollars  as 
damages  for  tiie  conversion  by  the  latter  of  certain  mules, 
wagons,  etc.,  and  also  4,000  cords  of  wood  and  50,000  bushels 
of  coal.  On  the  trial,  by  leave  of  the  court,  and  against  de- 
fendant's objection,  the  complaint  was  amended  by  adding 
the  name  of  S.  C.  Kelly  as  one  of  the  plaintiffs,  and  by  strik- 
ing out  all  the  property  described  in  tfie  complaint  except 
the  wood  and  the  coal.  Said  Kelly  testified  that  about  the 
25th  of  October,  1876,  said  Street  took  some  2,012  cords  of 
wood,  which  was  near  Munford,  in  Talladega  county,  and  did 

Voti.  I.XVII. 


1880.]  OF  ALABAMA.  505 

[Street  v.  Nelson  et  al.  ] 

not  return  any  part  of  it  to  witness  ;  that  S.  C.  Kelly  &  Co., 
a  firm  composed  of  witness,  E.  B.  Nelson,  and  Z.  H.  Claridy, 
had  a  written  contract  with  the  Alabama  Iron  Co.,  the  sub- 
stance of  which  was  that  Kelly  &  Co.  should  furnish  to  said 
Alabama  Iron  Co.  500,000  bushels  of  coal,  and  which  regu- 
lated the  time  and  manner  of  its  delivery,  and  the  price  to  be 
paid  for  it.  This  contract  was  afterwards  modified  so  as  to 
change  the  amount  of  coal  to  be  delivered  to  3uO,000  bushels, 
and  the  time  of  its  delivery  was  also  changed.  Plaintiff  of- 
fered to  read  a  copy  of  this  contract  to  the  jury,  but  the  de- 
fendant objected.  The  court  overruled  the  objection,  and 
defendant  excepted.  The  firm  of  Kelly  &  Co.  was  dissolved, 
and  Z.  H.  Claridy  was  released  from  the  contract  to  supply 
coal,  as  to  Kelly  and  Nelson,  but  was  not  released  by  the 
Alabama  Iron  Co.  The  wood  in  controversy  was  cut  on  what 
was  known  as  the  McKibbin,  Irvin  and  Bruce  tracts.  The 
witness  bought  the  timber  on  the  latter  place  from  Bruce, 
and  gave  a  note  for  the  purchase-money.  Plaintiffs  offered 
this  note  as  evidence  of  a  purchase  of  the  timber,  but  the  de- 
fendant objected  to  its  introduction,  on  the  ground  that  the 
contract  in  writing  for  such  purpose  was  the  highest  and  best 
evidence.  The  court  overruled  the  objection,  and  defendant 
excepted.  The  wood  and  coal  in  controversy  was  cut  by 
Robbs  Bros.,  under  a  contract  made  between  witness  and 
Robbs  Bros.  Witness,  Kelly,  thought  that  this  contract  did 
not  mention  Claridy,  and  that  he  was  not  a  party  to  it.  Robbs 
Bros,  had  charge  of  the  wood  and  the  coal  at  the  time  of  the 
conversion,  but  they  held  it  under  the  contract,  which  was  in 
writing,  and  in  witness'  possession.  The  defendant  then 
asked  the  court  to  exclude  from  the  jury  all  statements  as  to 
the  ownership  of  the  wood  and  coal  at  the  time  of  the  con- 
version, on  the  ground  that  the  contract,  under  which  Robbs 
Bros,  held  it,  was  higher  and  better  evidence  than  the  declar- 
ation of  the  witness,  and  because  the  contents  of  a  written 
instrument  could  not  be  proved  by  parol,  when  it  could  be 
produced  and  read  in  evidence.  The  court  denied  the  mo- 
tion, and  defendant  excepted.  Witness  testified  that  he  had 
never  paid  Robbs  Bros,  for  cutting  the  timber ;  that  he  saw 
Street  hauling  the  coal  away,  and  went  to  see  him,  and  de- 
manded that  he  should  give  it  up,  which  Street  refused  to  do, 
saying  that  he  had  bought  it  from  Robbs  Bros.  Witness 
testified  that  Robbs  Bros,  contracted  to  work  out  and  com- 
plete the  contract  made  by  S.  C.  Kelly  &  Co.  with  the  Ala- 
bama Iron  Co.  Defendant  moved  to  exclude  this  evidence 
from  the  jury,  on  the  ground  that  the  written  contract  was 
the  best  evidence.  The  court  denied  the  motion,  and  the  de- 
fendant excepted.     E.  B.  Nelson  testified  that  he  and  Kelly 
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were  the  owners  of  the  wood  and  coal  at  the  time  Street  took 
possession  of  it,  and  that  Robbs  Bros,  owed  him  $4,761.  De- 
fendant introduced  the  depositions  of  J.  W.  and  E.  W.  Robbs, 
of  Robbs  Bros.,  who  testified  that  they  sold  the  property  in 
controversy  to  A.  J.  Street,  representing  to  him  that  it  was 
free  from  incumbrance.  The  court,  at  the  request  of  the 
plaintiffs,  charged  the  jury,  in  writing,  that  "  if  they  find  for 
the  plain  tiffs,  in  assessing  damages,  they  should  estimate  the 
wood  and  coal  at  the  highest  market  value,  the  same  pos- 
sessed, as  shown  by  the  evidence,  at  any  time  between  the 
conversion  and  this  date,  with  interest  on  such  value  to  this 
time."  The  charges  numbered  three  and  five  (referred  to  in 
the  opinion  of  the  court)  relate  to  the  written  contracts,  and 
the  effect  of  the  stipulations  contained  in  them,  on  the  rights 
of  the  parties,  and  need  not  be  stated.  There  was  a  verdict 
and  judgment  for  the  plaintiff's.  The  errors  assigned,  among 
others  not  necessary  to  be  noticed,  are  the  rulings  on  the 
evidence,  and  the  charge  given,  at  the  request  of  the  plain- 
tiff. 

BowDON  &  Knox,  for  appellant. — The  rule  of  law  requiring 
the  highest  and  best  evidence  is  of  such  antiquity,  and  its 
propriety  so  apparent,  that  it  is  unnecessary  to  discuss  its 
authenticity,  or  the  purpose  of  its  creation. — Morton  v.  State, 
30  Ala.  o27  ;  Mordecai  v.  Beak,  8  Port.  529. 

The  plaintiffs,  to  support  this  action,  were  required  to  show 
*'  property  in  themselves,  and  a  right  to  immediate  posses- 
sion at|the  timejof  the  alleged  conversion." — Kemp  v.  Thomp- 
son, 17  Ala.  9  ;  Glaze  v.  McMillion,  7  Port.  279.  The  contract,  a 
copy  of  which  was  admitted  in  evidence,  between  the  Alabama 
Iron  Co.  and  S.  C.  Kelly  k  Co.  was  inadmissible  for  this  pur- 
pose, or  to  prove  any  other  fact,  essential  to  entitle  the  plain- 
tiffs to  a  recovery.  The  court  should  have  compelled  the  pro- 
duction of  the  contract  of  Robbs  Bros,  with  Kelly  &  Co.,  by 
which  the  former  acquired  possession  of  the  timber  which 
was  used  in  making  the  coal.  It  was  the  highest  and  best 
evidence  of  the  contract,  and  was  essential  to  show  what  title 
Robbs  Bros,  acquired. 

John  T.  Heflin,  for  appellees.  —The  copy  of  the  contract 
between  Kelly  &  Co.  and  the  Alabama  Iron  Co.  was  admissi- 
ble in  evidence.  The  original  was  not  sued  on,  and  was  only 
incidental  to  the  issues  in  the  cause  ;  but  the  contract  shed 
light  on  the  relation  between  Kelly  &  Co.  and  Robbs  Bros., 
under  whom  defendant  claimed,  and  explains  the  custody  by 
Robbs  Bros,  of  the  property  sued  for. — 1  Greenl.  Ev.  §  51, 

Vol.  Lxvii. 
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P.  dt  M.  Bank  v.  Borland,  5  Ala.  543  ;  Snodgrass  v.  Br.  Bank, 
25  Ala.  174. 

STONE,  J, — It  was  of  prime  importance  in  this  case  to 
prove  a  joint  ownership  in  plaintiffs  of  the  property  charged 
to  have  been  converted  by  defendant.  Ownership  of  per- 
sonal property,  as  a  rule,  can  be  proved  as  a  fact  by  oral  tes- 
timony, without  producing  the  documentary  evidence  which 
creates  the  title,  unless  the  question  of  such  transfer  of  title 
arises  between  the  alleged  parties  to  the  conveyance.  When 
that  is  the  case,  and  the  question  of  transfer  vel  no7i  is  the 
direct  issue  in  the  cause,  then  the  highest  and  best  evidence 
must  be  produced,  or  its  absence  accounted  for. — Graham  v. 
Lockhart,  8  Ala.  9  ;  Dixon  v.  Barclay,  22  Ala.  370  ;  Snodgrass 
V.  Br.  Bank,  25  Ala.  161 ;  1  Brick.  Dig.  856,  §  752 ;  May  v. 
May,  1  Port.  229  ;  Peck  v.  Dinsmore,  4  Por.  212 ;  Cloud  v. 
Patterson,  1  Stew.  394. 

It  was  deemed  necessary  by  appellees,  and  probably  was, 
to  prove  that  Kelly  and  Co.  were  under  a  contract  with  the 
Alabama  Iron  Co.  to  deliver  to  it  300,000  bushels  of  charcoal. 
That  contract,  it  seems,  had  been  modified,  so  as  to  leave  the 
burden  of  its  performance  on  Kelly  &,  Nelson,  two  of  the 
members  of  the  firm  of  Kelly  &  Co.  As  the  case  appears  in 
this  record,  it  would  seem  that  this  burden  on  Kelly  &  Nel- 
son was,  to  some  extent,  inducement  to  the  contract  with 
Robbs  Bros.,  and  tends  to  explain  why  Kelly  &  Nelson  con- 
tracted with  them  to  manufacture  and  deliver  coal  to  the 
Alabama  Iron  Co.  If  this  be  the  sole  purpose  of  such  evi- 
dence, it  was  only  incidental  to  the  matters  in  issue  in  this 
cause,  and  the  rule  requiring  the  highest  and  best  evidence 
does  not  apply.  We  are  not  informed  what  the  terms  and 
details  of  the  contract  were,  by  which  Eobbs  Bros,  bound 
themselves  to  burn  and  deliver  coal.  If  that  contract,  adopted 
in  whole  or  in  part,  or  referred  to  the  contract  Kelly  &  Co. 
had  made  with  the  iron  company,  so  as  to  render  the  provi- 
sion of  the  latter  at  all  material  in  interpreting  the  former, 
then  a  different  rule  would  prevail,  and  the  original  ought  to 
have  been  produced,  or  its  absence  accounted  for. 

The  contract  between  Kelly,  or  Kelly  &  Co.  and  Robbs 
Bros.,  presents  a  different  question.  That  defines  and  de- 
termines the  relative  rights  of  the  parties  as  between  them- 
selves, and  was  a  main  issue,  if  not  the  main  issue  in  this 
cause.  The  Circuit  Court  erred  in  not  requiring  the  produc- 
tion of  that  contract  in  evidence,  as  the  best  exponent  of  its 
terms,  and  of  the  relative  rights  of  the  parties  to  this  suit. 
In  the  sixth  charge,  given  at  the  instance  of  plaintiffs,  the 
court  also  erred.    The  jury  were  at  liberty,  in  assessing  dam- 
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ages  in  trover,  to  fix  the  value  as  proved  at  any  time  between 
tile  conversion  and  the  trial,  but  they  are  not  bound  to  adopt 
the  highest.  See  Loeb  &  Bro.  v.  Flash  Bros.,  at  the  present 
term. 

Charges  three  and  five  given,  raise  a  question  which  the 
present  record  does  not  enable  us  to  answer  satisfactorily. 
As  we  have  said,  the  terms  of  the  contract  between  Kelly  &, 
Co.  and  Robbs  Bros,  are  not  shown.  Neither  are  we  prop- 
erly iuformed  whether  Robbs  Bros,  have  been  paid  for  the 
work  they  performed  in  converting  the  standing  timber  into 
coal,  or  what  was  the  character  of  their  possession.  Whether 
they  had  a  lien  for  the  work  they  had  performed,  which 
would  deny  to  plaintiffs  the  right  to  sue  without  payment  or 
tender  of  their  wages,  if  wages  it  be  ;  and  whether  plaintiffs 
should  not  have  tendered  to  Street,  as  succeeding  to  Robbs 
Bros.'  claim  and  right,  before  bringing  their  suit,  are  ques- 
tions which  the  written  contract  will  shed  light  on,  probably. 
We  simply  state  these  questions  for  the  purpose  of  saying 
they  are  not  decided  ;  and  the  testimony  may  show  them  to 
be  wholly  immaterial.  See  1  Addison  on  Torts,  537  et  seq.; 
Cooley  on  Torts,  55-6. 

Reversed  and  remanded. 


Boiling  V,  Jones. 

Creditors'  Bill  in  Equity  to  set  aside  Fraudulent  Conveyance  by 
Deceased  Debtor,  and/or  settlement  of  Insolvent  Estate. 

1.  Statute  of  limitations;  how  taken  advantage  of. —In  all  courts,  the  statute 
of  limitations  is  in  the  nature  of  a  personal  defense,  and  must  be  specially 
pleaded,  according  to  the  practice  and  procedure  of  the  court,  or  it  will  be 
regarded  as  waived. 

2.  Assigriment  cf  eiror  on  decree  from  which  appeal  is  barred  ;  joinder  in  error. 
A  joinder  in  error  in  a  chancery  cause,  and  a  submission  for  decision  on  the 
merits,  without  any  motion  to  strike  out  assignments  of  error  based  on  a  de- 
cree from  which  an  appeal  was  barred,  or  to  dismiss  the  appeal  ou  that  ground, 
operate  as  a  waiver  of  the  objection,  and  the  assignments  will  not  be  disre- 
garded by  the  court.  So  held  in  this  case,  the  joinder  being  in  these  words  : 
"There  is  no  error  in  the  record,  of  which  the  appellant  can  now  complain." 

3.  Consideration  uf  mortgage;  recitals,  and  burden  of  proof.  — When  the  valid- 
ity of  a  mortgage  is  assailed  by  creditors  whose  debts  were  in  existence  at  the 
time  it  was  executed,  its  recitals  of  a  consideratiou  are  not  evidence  against 
them,  and  the  onus  is  on  the  mortgagee  to  prove  his  debt. 

4.  Rents  of  wife's  lands;  husband's  liability  for. — The  husband  has  the  right 
to  receive  the  rents  of  the  wife's  stiitutory  estate,  free  from  liability  to  account 
(Code,  §  2706)  ;  and  his  receipt  and  use  of  them  do  not  create  a  liability  or 
debt,  such  as  will  support  a  conveyance   to  the   wife,  as  against  his  creditors. 

5.  Homestead  exenrqilion  to  decedent's  widow;  by  what  law  determined,  and  in 
Vol.  lxvil 
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what  lands  dalviecl. — The  right  to  a  homestead  exemption,  in  favor  of  the  widow 
of  a  deceased  debtor,  must  be  determined  by  the  law  which  was  of  force  when 
the  debts  were  contracted  against  which  it  is  asserted,  and  can  only  be  claimed 
in  lauds  iu  whicu  the  decedent  had  such  an  interest  as  might  be  sold  for  the 
payment  of  debts  by  his  administrator. 

6.  Validity  of  fraudulent  mortgage  as  between  parties ;  sale  of  equity  of  redenip- 
Hon.  — A.  mortgage,  though  it  may  be  fraudulent  as  against  existing  creditors, 
is  valid  and  binding  as  between  the  parties,  their  heirs,  personal  representa- 
tives, and  privies  iu  estate  ;  and  the  equity  of  redemption  remaining  in  the 
mortgagor  is  liable  to  sale  by  his  administrator  for  the  payment  of  debts,  and 
subject  to  ft  claim  of  homestead  exemption  by  his  widow. 

7.  Judicial  sales;  relief  to  purchaser  against. — The  doctrine  of  caveat  emptor 
applies  to  judicial  sales,  and  the  purchaser  can  not  resist  the  payment  of  the 
purchase  money,  nor  recover  it  if  paid,  because  bis  purchase  proved  to  be  in- 
judicious or  worthless. 

8.  Claiyn  of  homestead  exemption  by  mortgagor's  widow,  tchen  mortgage  is  set 
aside  by  creditors  on  ground  of  fraud. — A  mortgage  executed  by  the  husband  to 
the  wife,  to  secure  a  simulated  indebtedness,  being  held  fraudulent  and  set 
aside  under  a  bill  filed  by  creditors,  the  wife  may  clnim  a  homestead  exemp- 
tion in  the  lands,  or,  in  lieu  thereof,  $.500  of  the  proceeds  of  sale  under  the  de- 
cree (Rev.  Code,  §  2061)  ;  but,  the  estate  of  the  deceased  mortgagor  having 
been  declared  insolvent  before  the  bill  was  filed,  and  the  lands  sold  by  the  ad- 
ministrator, under  a  probate  decree,  for  the  payment  of  debts,  the  widow 
becoming  the  purchaser  at  the  price  of  $500,  which  was  claimed  and  allowed 
to  her  as  the  value  of  her  homestead  interest  — her  homestead  claim  was  thereby 
extinguished  ;  and  the  lands  being  again  sold  under  the  decree  of  the  court, 
she  is  not  entitled  to  S500  of  the  proceeds  of  sale,  although  the  former  sale 
was  set  aside  under  the  prayer  of  the  creditor's  bill.     (Stone,  J.,  dissenting.) 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  'Jlst  August,  1871,  by 
Samuel  J.  Boiling,  as  a  creditor  of  the  insolvent  estate  of 
Joseph  A.  Jones,  deceased,  suing  on  behalf  of  himself  and  all 
other  creditors  who  had  daly  filed  their  claims  against  said 
estate,  and  who  might  come  in  and  contribute  to  the  costs  of 
the  suit ;  against  Mrs.  Sarah  J.  Jones,  the  widow  of  said 
decedent,  William  F.  Jones,  his  son,  and  James  H.  Perdue, 
as  the  administrator  de  bonis  non  of  his  estate  ;  and  sought  to 
set  aside,  on  the  ground  of  fraud,  a  mortgage  of  a  certain 
house  and  lot  in  Greenville,  which  the  said  Joseph  A.  Jones 
had  executed  to  his  wife  and  son,  to  secure  an  alleged  in- 
debtedness therein  recited ;  also,  to  vacate  and  set  aside  a 
sale  of  said  lands,  made  by  said  administrator  under  an  order 
of  the  Probate  Court,  at  which  the  widow  became  the  pur- 
chaser, and  to  remove  the  settlement  of  the  insolvent  estate 
into  the  Chancery  Court.  The  mortgage,  a  copy  of  which 
was  made  an  exhibit  to  the  bill,  was  dated  the  22d  June, 
1868  ;  recited  an  indebtedness  on  the  part  of  the  mortgagor, 
to  his  wife  and  said  son,  as  evidenced  by  a  promissory  note 
for  $400,  payable  to  Mrs.  Jones,  and  two  promissory  notes 
payable  to  said  William  F.  Jones,  together  amounting  to 
$800  ;  and  contained  a  power  of  sale,  if  default  should  be 
made  in  the  payment  of  the  notes  by  the  25th  December, 


510  SUPEEME  COUET  [Dec.  Term, 

[Boiling  V.  Jones.  ] 

1868.  Joseph  A.  Jones  died  some  time  during  the  year  1868, 
intestate ;  and  letters  of  administration  on  his  estate  were 
duly  granted  by  the  Probate  Court  of  said  county,  on  the 
29th  September,  1868,  to  said  William  F.  Jones,  his  son.  In 
July,  1870,  said  administrator  reported  the  estate  insolvent, 
and  it  was  so  declared  on  the  1st  September,  1870.  In  Octo- 
ber, 1870,  the  administrator  made  a  final  settlement  of  his 
administration,  and  was  discharged  ;  and  letters  of  adminis- 
tration de  bonis  von  on  the  insolvent  estate  were  thereupon 
granted  to  James  H.  Perdue,  by  virtue  of  his  office  as  sheriff 
of  the  county.  The  complainant's  debt's  against  the  estate 
had  been  duly  presented  to  the  administrator  in  chief,  and 
were  regularly  filed  as  claims  against  the  insolvent  estate 
within  nice  months  after  the  declaration  of  insolvency. 
They  consisted  of  a  promissory  note  for  $400,  dated  the  5th 
December,  18(i6,  and  payable  on  the  1st  January,  1868,  on 
which  was  indorsed  a  credit  of  about  $200  ;  and  a  liability  as 
surety  for  said  Jones  on  a  note  for  $1,003.75,  dated  the  13th 
August,  1867,  and  payable  on  the  Ist  January,  1868,  to  Mrs. 
Elizabeth  Jernigan  or  order.  On  the  16th  March,  1871,  the 
administrator  de  bonis  non  filed  a  petition,  asking  an  order  to 
sell  the  house  and  lot  for  the  payment  of  debts,  and,  having 
obtained  an  order  of  sale,  made  the  sale  on  the  i2fch  June, 
1871,  the  widow  becoming  the  purchaser  at  the  price  of  $500; 
and  the  sale  was  reported  to  the  court,  and  confirmed  by  it, 
and  a  conveyance  executed  to  the  purchaser  under  its  order. 
The  $500  was  not  in  fact  paid  to  the  administrator,  though 
he  acknowledged  the  receipt  of  it :  that  amount  was  allowed 
to  the  widow,  on  her  petition,  as  her  homestead  interest  in 
the  lands,  out  of  the  proceeds  of  sale,  and  receipts  were 
reciprocally  executed  by  her  and  the  administrator.  At  the 
sale  by  the  administrator,  notice  of  the  mortgage  was  given, 
and  also  of  the  widow's  claim  to  $500  of  the  proceeds  of  sale; 
and  the  property  was  knocked  down  to  her  at  $500,  the  only 
bid  made. 

There  was  no  controversy  as  to  any  of  the  facts  above 
stated.  The  bill  alleged  that  the  debts  recited  in  the  mort- 
gage were  fictitious — that  it  was  not  supported  by  any  con- 
sideration, and  was  executed  with  the  intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the  mortgagor  ;  that  the 
notice  and  claim  made  at  the  sale  on  behalf  of  the  widow,  as 
to  the  mortgage  and  homestead  right,  were  intended  to  pre- 
vent competition,  and  to  enable  her  to  buy  in  the  property 
without  paying  anything  for  it ;  that  she  never  paid  the  $500, 
and  that  it  was  illegally  allowed  to  her,  on  account  of  her 
claim  of  homestead,  to  the  injury  of  the  creditors  of  the 
estate.     The  bill  therefore  prayed,  that  the  sale  and  convey- 
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ance  by  the  administrator  might  be  set  aside,  cancelled,  and 
held  for  naught ;  that  the  mortgage  might  be  declared  fraud- 
ulent, null  and  void,  and  be  delivered  up  to  be  cancelled  ; 
that  the  settlement  of  the  insolvent  estate  might  be  removed 
into  the  Chancery  Court,  and  for  general  relief. 

A  joint  answer  was  filed  by  Mrs.  Sarah  J.  and  William  F. 
Jones,  denying  the  allegations  of  fraud,  and  asserting  the  bona 
fides  and  validity  of  the  mortgage.  They  alleged  that  said 
Joseph  A.  Jones  was  indebted  to  his  wife  for  moneys  belong- 
ing to  her  statutory  separate  estate,  which  he  had  received 
and  used,  and  which  Were  partly  expended  in  paying  for  the 
lot  and  improvements.  They  admitted  that  notice  of  the 
mortgage,  and  also  of  the  widow's  homestead  right,  was  given 
at  the  sale  ;  and  alleged  that  this  was  done  in  good  faith, 
and  as  an  act  of  justice  to  persons  who  might  desire  to  bid 
for  the  property.  As  to  the  widow's  homestead  claim,  they 
allee:ed  that,  on  the  14th  March,  1871,  she  filed  her  petition 
in  the  Probate  Court,  prajiug  that  "$500  worth  of  real 
estate"  might  be  set  apart  to  her,  out  of  the  insolvent  estate 
of  her  deceased  husband,  as  her  homestead  right ;  that  com- 
missioners were  thereupon  appointed  by  the  court  to  make 
the  allotment ;  that  the  commissioners  reported  to  the  court, 
on  the  23d  March,  1871,  "that  said  real  estate  could  not  be 
set  apart  without  injury  to  the  remainder  of  the  estate  ; 
whereupon  the  judge  decreed  that  all  of  the  lands  of  said 
estate  be  sold,  and  that  the  administrator  should  pay  $500  to 
the  said  Sarah  J.  Jones  in  lieu  of  a  homestead  ;"  and  that 
the  $500  bid  at  the  sale  was  paid  by  an  exchange  of  receipts 
between  the  administrator  and  the  widow,  as  above  stated. 
Copies  of  the  report  of  sale  by  the  administrator,  the  con- 
firmation of  the  sale,  and  the  decree  allowing  $500  to  the 
widow,  on  account  of  her  homestead  riglit,  were  made  ex- 
hibits to  the  answer.  A  demurrer  to  the  bill,  for  want  of 
equity,  was  incorporated  in  the  answer  ;  and  it  was  insisted, 
by  way  of  plea,  that  the  complainant  had  forfeited  his  right 
to  relief,  by  his  failure  to  object  to  the  sale,  at  which  he  was 
present,  or  to  the  proceedings  in  the  Probate  Court,  of  which 
he  had  personal  notice,  and  to  which  he  was  a  party. 

The  bill  alleged  that  the  house  and  lot  were  worth  at  least 
$2,000,  but  the  answer  alleged  that  the  value  was  not  more 
than  $1,000,  or  $1,'200 ;  while  the  testimony  of  the  complain- 
ant's witnesses  estimated'  it  at  between  $1,500  and  $2,000. 
No  testimony  was  taken  bv  the  defendants,  or  either  of  them, 
to  prove  the  debt  to  William  F.  Jones,  as  recited  in  the 
mortgage ;  and  the  only  proof  as  to  the  recited  debt  due  to 
Mrs.  Jones,  was  in  the  <leposition  of  Joseph  E.  Jones,  a 
younger  son,  who   testified  to  the  receipt  of  moneys  by  the 
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decedent,  after  his  marriage  with  Mrs.  Jones  in  1865,  accru- 
ing from  the  rents  of  lauds  belonging  to  her. 

The  cause  being  submitted  for  decree  on  pleadings  and 
proof,  at  the  October  term,  1875,  the  Chancellor  rendered  a 
decree,  holding  that  the  mortgage  was  fraudulent  and  void 
so  far  as  it  related  to  the  recited  debt  due  to  William  F. 
Jones,  and  that  the  complainant  was  entitled  as  against  him; 
setting  aside  the  sale  and  conveyance  by  the  administrator  ; 
removing  the  settlement  of  the  estate  into  the  Chancery 
Court  ;  and  ordering  a  reference  to  the  register,  to  ascertain 
and  report — 1st,  whether  the  widow  was  entitled  to  dower  in 
the  house  and  lot;  2d,  whether  she  was  entitled  to  $500  "of 
the  proceeds  of  the  property  ;"  3d,  the  claims  filed  against 
the  estate  ;  and,  4th,  'Hhe  amount  due  complainant  on  the  debt 
secured,  by  the  mortgage  in  her  favor  by  William  F.  Jones,  de- 
ceased{?y'  This  decree  was  rendered  on  the  27th  October, 
1875.  At  the  April  term,  1876,  the  register  reported,  that 
the  widow  was  not  entitled  to  dower,  on  account  of  the  value 
of  her  statutory  separate  estate  :  that  she  was  entitled  to 
$500  of  the  proceeds  of  the  property  ;  and  that  the  amount 
due  to  her,  on  the  debt  secured  by  the  mortgage  was  $668.43. 
The  report  was  confirmed,  without  objection  ;  and  on  the  22d 
April,  1876,  the  Chancellor  rendered  a  decree,  or  decretal 
order,  declaring  that  the  widow,  not  being  entitled  to  dower, 
was  chargeable  with  the  reasonable  rent  of  the  house  and  lot 
during  her  occupancy,  and  directing  the  register  to  ascertain 
and  report  tlie  value  thereof,  with  interest. 

At  the  ensuing  October  term,  1876,  the  register  made  his 
report,  charging  the  widow  with  rents  amounting,  with  inter- 
est, to  $1,589.  Exceptions  to  this  report  were  filed  by  the 
widow,  but  were  overruled  by  the  Chancellor,  at  the  same 
term  (October  19th,  1876)  ;  and  he  proceeded  to  decree  as 
follows:  "But,  upon  hearing  the  arguments  on  the  matters 
reported  upon,  and  on  further  consideration,  the  court  is  of 
opinion,  that  Mrs.  Sarah  J.  Jones  should  be  charged  with 
rents  as  mortgagee  in  possession  ;  and  to  that  end  it  is  now 
ordered,  that  the  matters  be  again  referred  to  the  register,  to 
take  an  account  between  the  said  Sarah  and  the  estate  of 
the  said  Joseph  A.  Jones,  deceased.  He  will  allow  the  said 
Sarah  credit  for  taxes  paid,  and  for  necessary  repairs  put 
upon  the  premises,  since  the  death  of  said  Joseph  ;  and  will 
apply  the  rent  of  each  year,  comniencing  after  the  death  of 
her  said  husband,  first  to  the  payment  of  the  interest  due  on 
the  said  mortgage,  and  the  balance,  if  any,  to  the  satisfaction 
of  the  principal."  The  register  made  his  report  under  this 
reference,  and  in  compliance  with  its  terms,  showing  a 
balance  of  $305.73  as  due  from   Mrs.  Jones   to  the  estate. 

Vol.  Lxvn. 


1880.  OF  ALABAMA.  613 

[Boiling  V.  Jones.] 

This  report  was  made  at  the  October  term,  1877,  and  was 
confirmed  by  the  Chancellor,  against  the  objections  and  ex- 
ceptions filed  by  Mrs.  Jones.  At  the  same  term,  an  affidavit 
and  claim  of  exemption  was  filed  by  Mrs.  Jones,  claiming  an 
interest  of  $500  in  the  premises,  or  proceeds  of  sale,  "which 
has  been  decreed  to  her  by  the  Probate  Court  of  said  county, 
and  which  she  now  claims  as  exempt  from  any  liability  which 
has  accrued  under  the  decree  of  this  court,  or  which  msiy 
hereafter  accrue  against  her,  for  rent,  or  for  use  and  occupa- 
tion, or  for  costs,  or  in  any  other  manner  wha.tever."  The 
cause  beiog  submitted  for  final  decree  at  the  same  term,  the 
Chancellor  rendered  a  decree,  ordering  a  sale  of  the  property 
by  the  register ;  directing  him  to  pay  $500,  out  of  the  pro- 
ceeds of  sale,  to  Mrs.  Jones ;  and  awarding  execution  against 
her,  in  favor  of  the  administrator,  for  $305.73,  the  balance  of 
rents  reported  against  her  by  the  register. 

The  appeal  was  sued  out  by  the  complainant  on  the  1st  No- 
vember, 1878.  The  errors  assigned  are — 1st,  "the  decree  hold- 
ing that  the  mortgage  was  valid  as  to  said  Sarah  J.  Jones";  2d, 
"the  decree  allowing  Mrs.  Jones  a  homestead  right  of  $500  in 
the  premises";  3d,  "decreeing  that  Mrs.  Jones  was  entitled  to 
be  credited  with  amount  of  repairs  on  the  premises";  4th,  "de- 
creeing costs  against  complainant";  5th,  "not  decreeing  that 
the  mortgage  was  fraudulent  as  against  complainant";  6th,  "in 
each  and  every  ruling  against  complainant";  7th,  "in  allow- 
ing $500  to  Mrs.  Jones,  when  she  was  ascertained  to  be  in- 
debted in  a  large  sum  for  rents,  which  should  have  been 
deducted  from'  the  said  $500."  There  was  a  joinder  in  error, 
in  these  words :  "There  is  no  error  in  the  record,  of  which 
the  appellant  can  noio  complain." 

Watts  &  Sons,  for  appellant. 

Herdert  &  BuELL,  contra. 

BRICKELL,  C.  J. — All  the  assignments  of  error,  except 
the  fourth  and  the  seventh,  relate  to  matters  involved  in  the 
final  decrees  settling  the  equities  of  the  cause,  or,  rather,  de- 
claring and  defining  the  rights  of  the  parties,  rendered  more 
than  two  years  before  the  appeal  was  taken.  The  statute  of 
force  when  the  decrees  were  rendered,  and  when  the  appeal 
was  taken,  limited  appeals  to  two  years  from  the  rendition  of 
the  judgment,  or  decree.  It  is  insisted  in  the  argument  sub- 
mitted by  the  counsel  for  the  appellees,  that  these  assign- 
ments must  be  disregarded,  because  an  appeal  from  the  de- 
crees into  which  the  errors  are  supposed  to  have  entered  was 
barred.     The  appellees  joined  in  the  assignment  of  errors, 
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and  submitted  the  cause  for  decision,  without  having  pleaded 
in  bar  the  statute  of  limitations,  or  moved  to  strike  out  the 
assignments,  or  to  dismiss  the  appeal. 

In  all  courts,  the  statute  of  limitations  is  in  the  nature  of 
a  personal  defense,  which  must  be  pleaded  specially,  accord- 
ing to  the  practice  and  procedure  of  the  court,  and,  if  not 
pleaded,  must  be  regarded  as  waived. — Ang.  on  Lim.  §  285. 
Such  statutes  are  not  limitations  on  the  jurisdiction  of  courts, 
which  is  bounded  by  subject-matter  and  by  parties.  They 
are  intended  solely  for  the  benefit  and  protection  of  parties, 
and  may  be  relied  on,  or  waived  by  them,  as  they  may  be 
advised,  or  may  deem  most  proper.  At  common  law,  writs 
of  error  were  governed  by  rules  of  pleading  analogous  to,  and 
as  well  defined  as  the  rules  of  pleading  in  original  actions  in 
courts  of  original  jurisdiction.  The  assignment  of  errors  was 
in  the  nature  of  a  declaration.  To  this  assignment  the  defend- 
ant pleaded  or  demurred,  as  he  was  advised.  The  pleas  were 
common  or  special.  The  common  plea,  being  simply  an 
averment  that  there  was  no  error  in  the  record,  was  a  mere 
joinder  with  the  plaintiff  in  error,  in  referring  the  matters  at 
law  to  the  judgment  of  the  court.  Special  matters  were 
pleaded  specially,  either  in  abatement,  or  in  bar.  A  release 
of  errors,  or  that  the  writ  of  error  was  barred  by  the  statute 
of  limitation,  was  the  matter  of  a  special  plea  in  bar. — 2  Tidd 
B.  1168-75.  If  these  were  not  pleaded,  the  court  did  not  no- 
tice them,  and  of  them  no  advantage  could  be  claimed  by  the 
defendant. — Brooks  v.  3Iorns,  11  How.  (U.  S.)  204;  Merriam 
V.  Haas,d  Wall.  687. 

In  this  court,  the  matter  has  been  the  subject  of  rules, 
adopted  soon  after  the  organization  of  the  court,  under  which 
a  practice,  in  some  respects  variant  from  the  practice  at  law, 
has  grown  up,  and  been  of  uniform  recognition.  The  rules 
substantially  correspond  with  the  uniform  law,  as  to  the  as- 
signment of  errors,  and  the  common  plea,  or  joinder,  in  error. 
Special  pleas  have  not  been  required,  but  of  the  matter  of 
such  pleas,  the  defendant  in  error  has  been  permitted  to  avail 
himself  by  motion  addressed  to  the  court,  of  which  notice  is 
given  the  plaintiff  in  error  by  the  entry  on  the  motion  docket 
of  the  court.  The  right  of  a"  plaintiff  to  bring  error  to  reverse 
his  own  judgment,  if  injustice  has  been  done  him,  as  where 
it  is  for  a  less  sum  than  he  claimed,  is  unquestioned.  If, 
however,  he  elected  to  execute'the  judgment,  compelling  the 
defendant  to  its  payment,  he  was  barred  of  the  writ  of  error. 
In  numerous  cases,  this  court,  without  compelling  the  defend- 
ant in  error  to  a  special  plea,  has,  on  motion,  required  the 
plaintiff  in  error  to  make  restitution,  or  dismissed  the  writ  of 
error.— 1  Brick.  Dig.  104,  §§  306-10.     So,  of  the  statute  of 
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limitations,  the  defendant  in  error  has  availed  himself,  by 
motion  to  dismiss  the  appeal,  or  to  strike  out  the  particular 
assignments  of  errors  which  were  supposed  to  be  within  its 
influence. — 1  Brick.  Dig.  104,  §§  311-321 ;  Garner  v.  Pretvitt, 
32  Ala.  13  ;  Bradford  v.  Bradley,  37  Ala.  453  ;  Turner  v.  Tur- 
ner, 44  Ala.  437.  In  all  this  class  of  cases,  the  motion  was 
made  and  submitted  before  a  joinder  in  error ;  or,  if  there 
was  submission  on  the  merits,  it  was  accompanied  with  the 
reservation  of  the  motion,  and  an  agreement  that  it  should 
be  heard  and  considered  notwithstanding  the  submission  on 
the  merits.  In  other  words,  by  agreement  of  parties,  the 
motion  to  dismiss,  because  of  special  matter,  was  not  to  be 
regarded  as  waived,  or  abandoned,  because  of  the  submission 
on  the  common  Joinder  in  error,  but  that  it  was  reserved  and 
the  submission  on  the  merits  was  subject  to  it. 

A  joinder  in  error,  so  far  as  I  know,  or  can  discover  from 
the  reports,  has  been  given  the  operation  and  effect  it  had  at 
common  law.  It  is  a  waiver  of  all  matters  which  do  not  go 
to  the  jurisdiction  of  the  court ;  of  all  defects  in  the  manner 
of  introducing  the  cause  into  this  court ;  of  every  matter  , 
which  ought,  at  the  common  law,  to  have  been  specially 
pleaded. — Magruder  v.  Campbell,  40  Ala.  611 ;  Carter  v.  Thomip- 
son,  41  Ala.  375  ;  Alexander  v.  Nelson,  42  Ala.  462  ;  Thompson 
V.  Lea,  28  Ala.  453.  This  precise  question,  whether  the  stat- 
ute of  limitations  is  waived  by  a  failure  to  move  to  dismiss 
the  appeal,  or  to  strike  out  the  assignment  of  errors  offensive 
to  it,  and  a  joinder  in  error,  has  not,  so  far  as  I  know,  been 
the  matter  of  an  express  decision.  On  principle  and  author- 
ity, I  have  no  inclination,  if  I  had  the  right,  to  disregard  it 
as  a  waiver  by  the  appellees  of  a  statute  intended  for  their 
benefit,  and  which  they  may  plead  or  not  at  discretion. 

The  mortgage  executed  by  the  intestate,  Joseph  A.  Jones, 
the  validity  of  which  is  assailed  by  the  original  bill,  was  exe- 
cuted after  the  debts  of  the  appellant,  Boiling,  had  been  con- 
tracted, and  after  he  had  become  liable  as  surety  on  the  debt 
to  Mrs.  Jernigan.  To  support,  as  against  the  claims  of  ex- 
isting creditors  of  the  mortgage,  it  must  be  shown  that  it  rests 
on  a  valuable  c  'usideration  ;  that  the  debts  it  purports  to  se- 
cure were  Just,  legal  demands.  This  is  not  shown  by  the  re- 
citals of  the  mortgage.— 2  Brick.  Dig.  22,  §§  121-134.  There 
was  no  effort  to  support  the  debt  recited  as  due  and  owing 
to  "William  F.  Jones,  the  son  of  the  mortgagor  ;  and  as  to 
that  debt  the  mortgage  was  pronounced  void.  The  consid- 
eration of  the  other  debt,  recited  as  owing  to  the  wife  of  the 
mortgagor,  was  the  rents  of  lands,  her  statutory  separate  es- 
tate, accruing  during  coverture,  the  mortgagor,  and  husband, 
had  received.     These  rents  the  husband  had  the  right  to  re- 
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ceive,  free  from  liability  to  account,  and  are  not  a  valuable 
consideration  which  will  support  the  mortgage  as  against 
existing  creditors. — Early  cfc  Lane  v.  Owens,  at  the  present 
term. 

The  exemption  of  a  homestead  to  the  widow  could  only  be 
claimed  under  the  former  statute.— K.  C.  1867,  §  2061.  This 
was  the  only  law  of  force,  conferring  exemptions,  when  the 
debts  were  contracted,  to  the  payment  of  which  it  is  sought 
to  subject  the  premises  in  controversy.  It  is  apparent  from 
the  statute,  that  a  homestead  was  not  given  to  the  widow  in 
lands  the  husband  had  aliened  in  his  life,  but  only  in  lands 
of  which  he  died  seized,  having  an  estate  therein  of  which 
his  personal  representative,  under  an  order  or  decree  of  the 
Court. of  Probate,  could  make  sale  for  the  payment  of  debts. 
The  mortgage,  though  void  at  the  instance  of  pre-existing 
creditors,  is  valid  as  between  the  parties,  their  heirs,  personal 
representatives,  and  privies  in  estate  by  mere  operation  of 
law. — Rochelle  v.  Harrison,  8  Port.  351  ;  Deorman  v.  Radcliffy 
5  Ala.  192  ;  Marten  v.  Marten,  6  Ala.  367  ;  Walton  v.  Bonham, 
24  Ala.  513  ;  Wiley  v.  Knight,  27  Ala.  336.  There  remained 
in  the  mortgagor,  at  the  time  of  his  death,  no  more  than  the 
equity  of  redemption  in  the  premises.  This  was  an  interest 
the  Court  of  Probate  had  jurisdiction  to  order  the  personal 
representative  to  sell  for  the  payment  of  debts,  and  a  pur- 
chaser at  the  sale  would  become  invested  with  it. — Perkins  v. 
Winter,  7  Ala.  855 ;  Duval  v.  McLoskey,  10  Ala.  636. 

The  equity  of  redemption  was,  also,  an  estate  in  which  the 
widow  could  claim  a  homestead  exemption  ;  or,  if  the  home- 
stead could  not  be  set  off  to  her,  without  injury  to  the  lands 
of  which  it  was  a  part,  could  claim  its  value,  five  hundred 
dollars,  from  the  proceeds  of  the  sale  made  by  the  persons^l 
representative.  The  Court  of  Probate,  having  ordered  a  sale 
of  the  lands  for  the  payment  of  debts,  and  having  ascertained 
that  the  homestead  could  not  be  assigned  and  separated  from 
the  lands,  properly  allowed  the  widow  five  hundred  dollars 
from  the  proceeds  of  the  sale  made  by  the  personal  repre- 
sentative. When  this  was  paid  to  her,  as  it  was  by  crediting 
her  bid  for  the  premises,  her  claim  of  homestead  exemption 
was  satisfied.  If  a  stranger  had  purchased  at  the  sale  made 
by  the  administrator,  and  from  his  bid  the  money  had  been 
paid  to  her,  I  suppose  this  would  be  conceded.  Whatever 
might  be  the  defects  in  the  title,  or  of  however  insignificant 
value  the  estate  of  the  intestate  in  the  premises,  the  pur- 
chaser could  not  be  relieved  from  the  payment  of  the  pur- 
chase-money, or  reclaim  it  if  paid.  To  all  such  sales  the 
maxim,  caveat  emptor,  applies — the  purchaser  buys  at  his  peril, 
and  can  claim  no  relief  if  his  purchase  proves  worthless. 
Vol.  Lxvn. 
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Burns  v.  Hamilton,  33  Ala.  210  ;  Hichson  v.  Linggold,  47  Ala. 
449  ;.Port  v.  Hadnett,  18  Ala.  752.  The  widow,  having  be- 
come the  purchaser  of  the  premises  at  the  sale  made  by  the 
personal  representative,  was,  therefore,  a  purchaser  at  her 
own  peril,  bound  to  the  payment  of  the  purchase-money, 
whether  the  title  she  acquired  was  of  value  or  worthless.  If 
she  were  now  allowed  a  homestead  exemption,  in  effect,  she 
would  be  permitted  to  do  that  which  no  purchaser  at  a  judi- 
cial sale  has  ever  done  in  the  absence  of  fraud — reclaim  the 
purchase-money  because  the  purchase  was  injudicious. 

The  chancellor  erred  in  not  vacating  the  mortgage,  and  in 
the  allowance  of  a  homestead  to  the  widow. 

Reversed  and  remanded. 

STONE,  J.  dissenting. — On  one  question  I  dissent  in  this 
case  ;  the  extent  of  the  relief  to  which  complainant  is  enti- 
tled. If  there  had  been  no  sale  by  the  administrator,  of  in- 
testate's interest  in  the  lands  in  controversy,  no  one  will  den  y 
that  IVIrs.  Jones  would  have  been  entitled  to  homestead,  or 
its  value  in  commutation.  This,  on  the  very  familiar  princi- 
ple, that  no  matter  how  fraudulent  the  mortgage  may  have 
been,  which  Jones,  the  intestate,  executed,  to  the  extent  of 
the  homestead  interest  it  did  the  creditors  no  harm.  They 
had  no  right  to  subject  that  to  their  demands,  whether  re- 
tained by  the  husband,  or  fraudulently  conveyed  by  him.  If 
the  mortgage  was  fraudulent,  to  this  extent  it  was  not  fraud- 
ulent against  creditor  ;  for  they  had  no  interest  in  that  part 
of  the  tract,  or  right  to  subject  it  to  their  demands. — Fellows 
V.  Leiois,  65  Ala.  343. 

There  is  still  another  reason  why  I  think  my  brothers  have 
erred  in  their  judgment  in  this  cause.  Under  their  ruling, 
Mrs.  Boiling  recovers  the  entire  proceeds  of  the  land,  includ- 
ing the  homestead  commutation.  Now,  there  is  no  pretense 
that  the  administrator  did  less  than  his  duty  in  selling  the 
intestate's  interest  in  the  land.  That  interest  was  the  equity 
of  redemption,  more  or  less  valuable,  as  the  mortgage  debt 
fell  below,  or  equalled  the  value  of  the  lands.  The  equity  of 
redemption  was  all  he  could  sell ;  for  standing  in  the  shoes  of 
the  intestate,  and  clothed  only  with  the  right  he  could  have 
asserted,  he  could  not  assail  the  mortgage  for  fraud,  no  mat- 
ter how  fraudulent  it  may  have  been.  He  was,  equally  with 
the  intestate,  estopped  from  setting  up  the  fraud  in  avoid- 
ance of  the  mortgage. — 1  Brick.  Dig.  664,  §  358  ;  1  Ih.  16,  §  45; 
1  Ih.  959,  §  632.  Thus,  the  administrator  could  sell  only  the 
equity  of  redemption,  and  he  did  sell  that  under  the  order  of 
the  probate  court,  and  the  widow  became  the  purchaser.  It 
is  not  charged  that  that  proceeding  and  sale  were  irregular, 
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or  fraudulent.  She  then  acquired  all  the  interest  which  the 
intestate  owned  at  his  death.  Did  she  buy  her  homestead 
exemption  ?  She  already  owned  that.  The  entire  tract  was 
sold,  why  ?  Not  because  it  was  subject  to  administration, 
nor  because  the  entire  proceeds  would  be  assets  for  the  pay- 
ment of  debts.  They  would  not  be.  The  homestead  could 
not  be  carved  out  by  metes  and  bounds,  and  the  entire  tract 
was  sold,  as  the  only  means  of  ascertaining  and  separating 
the  assets  of  the  estate  from  the  homestead  exemption.  Only 
the  7'€siduum  above  the  homestead  was  assets  of  the  estate, 
and  that  was  the  sum,  the  entire  sum,  the  administrator  would 
be  chargeable  with  as  assets.  She  did  not  buy  her  home- 
stead ;  but  the  effect  of  the  transaction  was  a  purchase  of  that 
part  of  the  land,  which  was  in  excess  of  the  value  of  the 
homestead.  As  we  have  said,  she  already  owned  the  home- 
stead exemption.  Suppose  a  stranger  had  purchased,  and 
received  a  conveyance.  Would  he  not,  by  virtue  of  the  pur- 
chase, have*acquired  the  widow's  exempt  homestead  right  ? 
And  as  to  it,  would  it  not  be,  in  effect,  a  purchase  from  the 
widow  herself  ?  The  money  would  be  payable,  and  paid  to 
her,  and  the  corresponding  interest  in  the  land  would,  by  vir- 
tue of  the  sale,  pass  out  of  her,  and  vest  in  him  ?  And  would 
not  the  interest,  thus  acquired,  become  his,  not  as  derived 
from  the  estate  of  the  intestate,  but  as  purchased  from  tha 
widow  ?  And  suppose,  in  such  case,  a  creditor  of  the  intes- 
tate should  proceed  to  condemn  the  lands  for  the  payment  of 
intestate's  debts,  on  account  of  the  fraud,  such  intestate  had 
committed  in  the  execution  of  a  former  mortgage,  could  he 
condemn  the  homestead  exemption,  which  had  been  pur- 
chased and  paid  for  by  a  stranger,  and  which  had  never  been 
subject  to  intestate's  debts  ?  Would  not  such  purchaser  have 
the  legal  title,  and  a  paramount  equity  ?  And  would  not  an 
attaching  creditor,  seeking  to  subject  the  land,  be  confined  in 
his  recovery  to  the  excess  above  the  value  of  the  homestead  ? 
That  was  all  he  could  rightfully  claim  before  the  administra- 
tion sale.  Could  a  rightful  and  fair  sale  made  by  an  admin- 
istrator, and  an  honest  purchase  by  a  stranger,  increase  the 
equities  of  a  creditor,  whose  only  right  was  to  pursue  assets 
the  administrator  could  not  claim  ;  namely,  the''  interest 
sought  to  be  conveyed  by  the  fraudulent  mortgage  ?  I  con- 
fess myself  unable  to  perceive  why  the  fact  that  the  widow 
became  the  purchaser  should  subject  her  to  the  forfeiture  of 
her  homestead,  when  a  purchasing  stranger  certainly  would 
not  have  been  mulcted.  I  hold  that  the  five  hundred  dollars 
commutation  of  the  exempt  homestead,  should  be  paid  to 
Mrs.  Jones  out  of  the  proceeds  of  the  lands ;  and  in  doing 
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SO,  I  leave  Mr.  BoUiag  precisely  where  he  would  have  stood, 
if  there  had  been  no  administration  sale. 

Other  questions  may  arise  uuder  proceedings  like  the  pres- 
ent. A  fraudulent  mortgage  may  be  made,  in  amount  much 
less  than  the  value  of  the  property  mortgaged.  Suppose  the 
mortgagor  dies,  and  it  becomes  necessary  to  sell  his  interest 
in  the  lands  for  the  payment  of  debts.  Now,  as  to  such  resid- 
uum of  interest  in  the  deceased  mortgagor,  his  personal  rep- 
resentative is  the  proper  person,  and  the  only  proper  person, 
to  obtain  an  order,  and  sell  it.  It  is  his  duty  to  do  so,  and  he 
commits  a  devastavit  if  he  neglects  it.  He  makes  a  sale,  and 
an  innocent  purchaser  pays  his  money  for  this  equity  of  re- 
demption. Suppose  afterwards  a  creditor,  as  he  may  do,  pro- 
ceeds in  equity  to  subject  the  lands  to  the  payment  of  his 
demands.  What  interest  can  he  condemn?  Is  it  the  entire 
fee,  or  only  that  interest  which  the  personal  representative 
could  not  and  did  not  sell— namely,  the  mortgage  interest  ? 
True,  the  sale  made  by  the  administrator  is  what  is  called  a 
judicial  sale,  and  the  rule  of  caveat  emptor  applies.  But,  the 
second,  or  chancery  sale,  is  equally  a  judicial  sale,  and  the 
same  rule  applies  to  it.  I  ask  these  questions,  without  in- 
tending at  this  time  to  answer  them. 


Henderson  v,  Henderson's  Adm'r. 

Contest  of  Creditor  s  Claim  Against  Insolvent  Estate. 

1.  Filing  claims  against  insolvent  estate. — When  a  claim  against  an  insolvent 
estate,  duly  verified,  is  filed  within  nine  montlis  after  the  declaration  of  in- 
solvency (Code,  §  2568),  the  failure  of  the  probate  judge  to  register  or  docket 
it,  does  not  iuvididiito  tLie  filing;  but,  whea  the  ore  Utor  relies  upon  a  filing 
made  before  the  decree  of  insolvency,  he  must  show  that  the  claim  was  veri- 
fied as  a  claim  against  an  insolvent  esttite,  and  was  duly  registered  or  dock- 
eted so  as  to  afford  notica  and  opportunity  for  filing  objections  to  it.  (Ex- 
p^ining  Leverl  v.  Read,  54  Ala.  529,  and  Shelton  r.  Poulson,  60  Ala.  578.) 

2.  Revision  of  probate  decree,  on  question  of  fact. — On  appeal  from  a  probate 
decree  on  a  disputed  question  of  fact,  "it  requires  a  very  clear  conviction  of 
error  to  justify  a  reversal." 

Appeal  from  the  Probate  Court  of  Macon  county. 

Heard  before  the  Register  in  Chancery,  on  account  of  the 
disqualification  of  the  probate  judge. 

In  the  matter  of  the  insolvent  estate  of  John  C.  Hender- 
son, deceased,  against  which  a  claim  was  asserted  by  Joshua 
M.  Henderson,  the  allowance  of  which  was  contested  by  the 
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administrator  and  distributees,  on  the  ground  that  the  same 
was  not  filed  within  nine  months  after  tbe  declaration  of  in- 
solvency. The  claim,  as  asserted  against  the  insolvent 
estate,  was  in  the  form  of  a  judgment  for  $750,  rendered  by 
the  Circuit  Court  of  said  county,  at  its  Spring  Term,  1867,  in 
favor  of  the  claimant,  and  against  Lemuel  Henderson,  the 
former  administrator  of  said  John  C.  Henderson.  This 
judgment  was  founded  on  a  claim  for  1500,  which  had  been 
filed  against  the  estate  of  said  decedent  by  said  claimant,  ac- 
cording to  the  testimony  of  the  claimant's  attorney  by  whom 
it  was  filed,  "  prior  to  the  13th  March,  1858,  and  before  the 
expiration  of  eighteen  months  from  the  grant  of  letters  to 
the  said  Lemuel  Henderson  ;"  but,  being  contested  by  the 
administrator,  suit  was  brought  upon  it,  and  judgment  re- 
covered as  above  stated.  "  It  was  admitted  that  said  Lem- 
uel Henderson,  the  administrator-in-chief  of  said  John  0. 
Henderson,  made  a  partial  settlement  of  said  estate  in  June, 
1861,  and  distributed  about  $10,000  among  the  heirs,  being 
all  the  assets  except  about  $1,000,  which  was  ordered  by  the 
court  to  be  retained  in  the  hands  of  the  administrator,  to 
meet  whatever  judgment  might  be  recovered  in  the  suit  on 
said  claim  ;  that  this  was  the  only  claim  outstanding  against 
said  estate  ;  that  said  estate  was  reported  and  declared  in- 
solvent on  the  13th  May,  1867,  within  a  month  or  so  after 
the  recover3  of  said  judgment ;"  and  the  claimant's  attorney 
testified,  that  the  declaration  of  insolvency  was  made  in  con- 
sequence of  the  recovery  of  this  judgment.  It  was  admitted, 
also,  that  at  the  June  term  of  said  Probate  Court,  1877,  "  a 
decree  was  rendered  against  said  administrator,  for  $1,576, 
being  the  amount  of  the  said  sum  retained,  with  interest 
thereon,  and  which  is  now  assets  in  the  hands  of  the  admin- 
istrator de  bonis  non." 

The  original  claim  as  filed,  and  the  book  in  which  it  was 
registered  or  entered,  were  proved  to  be  lost ;  and  the  mat- 
ters of  controversy  were,  as  to  the  verification  of  the  claim 
when  originally  filed,  and  as  to  the  filing  and  verification  of 
a  transcript  of  the  judgment.  As  to  the  filing  and  verifica- 
tion of  the  original  claim,  R.  F.  Ligon,  the  claimant's  attor- 
ney in  all  the  litigation,  testified,  "  that  said  claim  was  filed 
in  the  office  of  the  Probate  Court  of  said  county,  prior  to 
the  13th  March,  1858,  and  before  the  expiration  oif  eighteen 
months  from  the  grant  of  letters  to  said  Lemuel  Henderson, 
as  a  subsisting  claim  against  said  estate,  and,  according  to 
the  best  of  his  recollection,  was  properly  verified  by  one 
Hollis  ;  that  said  claim  was  entered  on  the  book  kept  for  the 
registry  of  such  claims  in  the  probate  office  ;  that  said  claim 
and  book   have  both  been  lost,  and  neither  can  be  found 
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after  diligent  search  in  the  phxces  where  they  ought  to  be ; 
that  he  has  no  distinct  recollection  of  the  contents  of  the 
verification  made  by  said  HoUis,  and  cannot,  from  his  recol- 
lection of  said  affidavit  alone,  state  any  thing  as  a  fact  that 
may  have  been  therein  stated  ;  and  that  he  thought  he  had 
made  the  affidavit,  until  a  recent  interview  with  Mr.  Clopton, 
his  associate  counsel,  who,  he  found,  had  filed  the  claim 
himself." 

To  prove  the  filing  and  verification  of  the  judgment,  the 
plaintiff  took  the  deposition  of  J.  T.  Menifee,  who  was  one 
of  his  attorneys  in  the  original  litigation,  and  who  thus  tes- 
tified :  "  His  best  recollection  is,  that  a  certified  copy  of  said 
judgment  was  filed  in  the  Probate  Court  of  said  county  in 
the  summer  of  1867,  say  in  July  or  August ;  cannot  say  just 
how  long  after  said  estate  was  declared  insolvent ;  does  not 
remember  when  said  estate  was  declared  insolvent ;  thinks 
it  was  in  the  early  part  of  1867  ;  is  satisfied  that  it  was  with- 
in nine  months  after  the  declaration  of  insolvency,  for  the 
following  reasons  :  I  had  many  interviews  with  Oapt.  R.  F. 
Ligon  about  this  case,  and  on  one  occasion,  while  speaking 
about  it,  he  referred  to  the  declaration  of  insolvency,  and 
asked  me,  he  being  about  to  leave  town,  to  procure  a  certi- 
fied copy  of  the  judgment,  and  have  it  verified  and  filed  in 
the  Probate  Court ;  which  I  did.  According  to  my  best  re- 
collection, this  was  done  in  the  summer  of  1867,  say  July  or 
August.  I  am  satisfied  that  said  transcript  was  verified,  and 
that  I,  as  one  of  the  attorneys,  did  it.  The  verification  was 
in  the  usual  form,  and  was  to  the  effect  that  the  debt  evi- 
denced by  the  transcript  was  just,  due,  and  unpaid.  The 
verification  was  made,  either  before  Mr.  Bilbro,  who  furnished 
the  transcript,  or  before  Judge  Stanton,  the  judge  of  the 
Probate  Couit;  if  before  Bilbro,  it  was  before  the  filing,  I 
think  ;  if  before  Judge  Stanton,  it  was  at  the  time,  I  think. 
My  memory  wont  tell  me  before  which  officer  it  was  verified. 
The  transcript  had  the  certificate  of  the  clerk  attached,  and 
was  handed  by  me  to  Judge  Stanton,  for  the  purpose  of  be- 
ing filed  against  said  estate.  My  best  recollection  is,  that 
said  transcript  was  filed  in  July  or  August,  1867,  by  Judge 
Stanton  writing  the  word  B'iled  on  the  back  of  the  transcript 
with  the  date.  Stanton  was  then  judge  of  probate.  Can't 
say  the  claim  was  entered  on  the  book  kept  for  that  purpose  ; 
don't  remember.  I  ceased  to  recur  to  this  claim  eight  or 
nine  years  since  ;  don't  remember  to  have  thought  of  it  for 
eight  years.  I  am  interested  to  the  amount  of  one-half  of 
the  fees,  and  expect  to  get  a  part  of  the  funds  in  the  event 
said  Joshua  Henderson  wins." 

The  claimant  also  introduced  R.  H.  Abercrombie  as  a  wit- 
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ness,  "  who  testified,  that  he  was  the  attorney  for  the  admin- 
istrator-in-chief  in  the  claimant's  suit  against  him,  and  also 
in  the  proceedings  for  declaring  the  estate  insolvent,  the 
decree  of  insolvency  being  rendered  within  a  month  or  two 
after  the  recovery  of  said  judgment ;  that  within  nine  months 
after  the  declaration  of  insolvency,  to  the  best  of  his  recol- 
lection, though  he  can  not  remember  exactly  how  long  after- 
wards, he  saw  J.  T.  Menifee  in  the  office  of  the  probate  judge 
of  said  county  ;  that  Menifee  then  had  in  his  hands  a  tran- 
script of  the  judgment  in  the  claimant's  said  suit  against  the 
administrator  of  said  estate,  and  attached  thereto  was  the 
certificate  of  the  clerk  of  the  Circut  Court,  the  verbiage  of 
•which  he  could  not  remember,  nor  all  the  contents  thereof, 
but  he  does  remember,  as  a  fact,  that  said  transcript  con- 
tained a  statement  of  the  case,  the  names  of  the  parties,  and 
the  amount  of  the  judgment,  which  was  $750 ;  that  he  exam- 
ined said  transcript  closely,  and  remembers  that  he  saw  no 
objection  to  it,  except  that  there  was  no  verification  indorsed 
on  it  nor  then  attached  to  it ;  that  he  never  saw  said  paper 
afterward,  and  does  not  know  whether  or  not  Menifee  swore 
to  it  afterwards  ;  does  not  remember  whether  said  claim  was 
indorsed  Filed  or  not,  but  knows  that  said  claim  was  the  only 
claim  against  said  estate,  and  that  said  estate  was  declared 
insolvent  because  of  the  judgment  recovered  on  said  claim." 
This  witness  stated,  on  cross-examination,  among  other  things, 
"  that  he  did  not  remember  anything  as  to  any  indorsement 
showing  that  said  transcript  was  filed,  and  is  certain  there 
was  no  verification  of  it ;  that  Menifee  was  trying  to  com- 
promise said  claim  with  him,  and  he  continued  the  negotia- 
tions with  the  hope  of  having  the  claim  barred  by  the  statute 
of  non-claim ;  that  his  knowledge  of  the  contents  of  said 
transcript  is  based  upon  what  he  knew  of  the  facts  of  the 
case,"  &c. 

The  claimant  introduced  P.  S.  Holt  as  a  witness,  who  was 
the  probate  judge  of  said  county,  and  "  who  testified  that, 
in  1872,  or  1873,  he,  as  the  attorney  of  the  heirs  who  are  con- 
testants, searched  the  papers  and  records  in  the  probate 
office,  to  ascertain  if  he  could  find  any  claim  against  the 
estate  of  said  J.  C.  Henderson,  either  in  the  book  of  claims, 
or  among  the  papers  of  the  office,  and  found  none  filed  or 
registered  against  the  insolvent  estate  ;  that  he  has  again 
searched,  since  he  has  been  probate  judge,  in  the  place  where 
such  papers  are  usually  kept,  for  claims,  but  could  find  none 
in  the  office  ;  that  the  book  in  which  claims  against  estates 
were  registered,  was  not  in  the  office,  and  had  not  been  since 
1875,  having  been  lost ;  that  one  Stanton  was  probate  judge 
in  1867,  and  was  very  careless  in  handling  the  papers  of  the 
Vol.  lzyu. 
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office."  The  witness  further  testified,  "  that  he  was  the  clerk 
for  said  Stanton  while  probate  judge  in  1867,  until  he  went 
out  of  office  in  August,  1867,  and  attended  to  the  filing  and 
recording  of  papers ;  that  Stanton  attended  to  but  little  of 
that  kind  of  office  work  ;  that  no  transcript  of  a  judgment 
against  said  estate,  in  favor  of  the  claimant,  was  ever  handed 
•  to  him  to  file  against  said  estate,  nor  did  he  file  any  in  1867 
or  1868,  nor  did  he  see  or  know  of  any  such  claim  in  said 
office  ;  that  a  claim  might  have  been  handed  to  Stanton,  the 
probate  judge,  in  his  office,  to  be  filed  against  said  estate, 
without  liis  (witness)  knowing  about  it,  nor  can  he  state  that 
such  was  not  done  ;  and  that  when  he  first  searched  the  office, 
as  above  stated,  in  1872,  or  1873,  he  was  accompanied  and 
assisted  by  one  A.  A.  Henderson,  one  of  the  distributees  and 
contestants." 

The  claimant  then  offered  in  evidence  a  transcript  of  his 
said  judgment,  and  also  a  substantial  copy  of  his  original 
claim  as  filed,  to  each  of  which  was  attached  an  affidavit 
made  by  his  attorney  before  said  Holt  as  probate  judge,  as 
to  its  correctness,  and  as  to  the  facts  connected  with  the  fil- 
ing, above  stated  ;  and  E.  H.  Abercrombie,  his  attorney,  tes- 
tified as  a  witness  in  his  behalf  to  the  same  facts.  The 
transcript  and  copy-claim  were  rejected  on  motion  of  the 
contestants,  and  the  claimant  excepted.  The  contestants  in- 
troduced James  E.  Cobb  as  a  witness,  "  who  testified  that,  in 
1872,  or  1873,  he,  as  the  attorney  for  the  heirs  of  said  J.  C 
Henderson,  examined  the  records  of  the  Probate  Court,  and 
among  the  papers  pertaining  to  the  estate  of  deceased  per- 
sons, with  a  view  of  ascertaining  if  there  was  any  record  or 
statement  of  this  claim  against  the  insolvent  estate  of  said 
J.  C.  Henderson ;  that  he  saw  a  statement  of  a  claim,  made 
on  a  docket  of  claims  against  the  solvent  estates  of  deceased 
persons,  in  favor  of  J.  M.  Henderson,  against  this  estate,  but 
there  was  no  such  claim  on  file  in  said  office,  and  no  such 
claim  was  docketed  against  said  estate,  on  the  docket  of 
claims  against  insolvent  estates."  On  all  the  evidence  ad- 
duced, the  substance  of  which  is  above  set  out,  the  court 
sustained  the  objections  of  the  contestants,  and  excluded  the 
claim  ;  to  which  ruling  and  decree  the  claimant  duly  excepted. 
The  final  decree,  and  the  rulings  on  the  evidence,  are  now 
assigned  as  error. 

R.F.  LiGON,  for  appellant,  cited  Le.vert  v.  Read,  54  Ala.  529  ; 
Shelton  V.  Poulson,  60  Ala.  578  ;  Phillips  v.  Blevins,  38  Ala. 
252  ;  Flinn  v.  Shacldeford,  42  Ala.  202  ;  Envin  v.  McGuire, 
44  Ala.  504 ;  Thornton  v.  Moore,  61  Ala.  351  ;  Sess.  Acts  1869- 
70,  p.  435. 
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H.  C.  Tompkins,  J.  A.  Bilbro,  and  A.  H.  Graham,  contra , 
cited  Sharp  v.  Harris,  32  Ala.  502  ;  Puryer  v.  Furyer  34  Ala. 
555  ;  Dennis  v.  Coke,  34  Ala.  611 ;  Beeve's  AdmW  v.  Phillips, 
37  Ala.  312. 

STONE,  J. — Counsel  for  appellant  seem  to  misapprehend 
the  principle  settled  in  the  cases  of  Levert  v.  Read,  54  Ala. 
529,  and  Shelton  v.  Paulson,  60  Ala.  578.  It  was  not  our  in- 
tention to  decide,  in  those  cases,  that  a  mere  presentation  of 
a  claim  to  the  administrator,  within  eighteen  months  after 
his  appointment — made  in  the  ordinary  way,  which  prevents 
the  bar  of  the  statute  of  non-claim — per  se  dispenses  with  the 
necessity  of  filing  the  claim,  verified,  within  nine  months  af- 
ter the  estate  is  declared  insolvent.  In  the  first  of  those 
cases,  although  the  claim  had  been  filed  before  the  final  de- 
cree of  insolvency,  it  was  done  after  the  report  of  insolvency, 
and  while  proceedings  thereon  were  pending.  It  was  filed, 
verified,  and  was  duly  registered  in  the  probate  office.  The 
claim  remained  in  the  office,  and  the  filing  was  transcribed  in 
that  office  in  the  book  entitled  '  Docket  of  Insolvent  Claims.' 
We  said  :  "  Mrs.  Levert,  in  filing  the  claim  verified,  did  so 
with  a  view  to  a  compliance  with  the  requirements  of  the 
statute."  It  is  manifest  that,  in  that  case,  no  one  was,  or 
could  be  misled,  by  the  fact  that  the  filing  antedated  the  de- 
cree of  insolvency. 

In  the  case  of  Shelton  v.  Paulson,  the  claim  was  also  filed, 
verified,  between  the  report  and  declaration  of  insolvency, 
and  was  left  of  file  in  the  court.  The  Probate  Court  ruled 
the  filing  sufficient,  "  being  of  the  opinion,  and  so  ruling  and 
holding,  that  said  claim  had  been  filed  in  this  court,  as  a 
claim  against  said  insolvent  estate,  and  all  the  while  since 
said  filing  and  docketing  had  remained  in  said  court,  or  on 
file  with  the  papers  of  said  estate,  the  same  having  never 
been  withdrawn  after  the  declaration  of  insolvency."  Ac- 
cording to  this  finding  of  the  court,  the  filing  in  that  case  was 
evidently  intended  as  a  filing  in  the  insolvency.  It  was  filed 
four  months  after  the  report  of  insolvency,  and  yet  before  the 
decree ;  was  verified,  docketed,  and  the  claim  remained  in 
the  court  all  the  while,  until  the  settlement.  We  ruled,  that, 
the  claim  asserted  fell  within  the  principle  settled  in  Levert 
V.  Read,  supra. 

In  each  of  these  cases,  it  can  not  be  doubted  the  claim  was 
intended  to  be  filed  as  a  claim  against  the  insolvent  estate. 
We  did  not,  in  our  rulings,  intend  to  dispense  with  such 
filing.  What  we  intended  to  decide,  and  did  decide,  was, 
that  when  a  claim  was  filed,  verified,  was  docketed,  or  placed 
on  the  register  of  claims  against  the  estate,  the  administrator 

Vor..  Lxvn. 
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and  other  creditors  were  furnished  all  the  information  needed 
in  filing  objections  to  it,  and  would  not  be  heard  to  object 
that  the  filing  was  premature.  The  docketing  or  registra- 
tion, was  the  notifying  fact,  which,  in  our  opinion,  disproved 
any  and  all  injury  that  might  result  from  a  failure  to  wait  un- 
til the  decree  of  insolvency  was  pronounced,  before  verifying 
and  filing  the  claim.  A  claim,  not  registered  and  verified, 
would  furnish  no  excuse  for  failing  to  file  within  nine  months 
after  the  declaration  of  insolvency.  It  is  only  when  there  is 
registration,  or  docketing,  that  this  irregularity  becomes 
harmless.  A  different  rule  prevails,  when  the  claim  is  filed, 
verified,  within  the  nine  months.  That  being  done,  a  neg- 
lect of  the  judge  of  probate  to  docket  or  register  the  claim 
would  not  invalidate  the  filing. 

In  the  present  record,  it  is,  perhaps,  shown  that  the  claim 
was  filed  in  the  Probate  Court,  as  a  claim  against  Hender- 
son's estate,  within  eighteen  months  after  administration  was 
granted.  How  that  claim,  then  an  open  account,  was  veri- 
fied, is  not  clearly  shown.  Several  years  afterwards,  this 
claim  was  reduced  to  judgment,  and  not  long  after  that,  the 
estate  was  declared  insolvent.  The  disputed  question  is, 
whether  the  claim  was  filed,  verified,  within  nine  months  af- 
ter the  decree  of  insolvency.  We  do  not  think  the  proof  is 
clear  and  full  enough  to  produce  a  conviction,  either  that  in 
the  original  filing  of  the  claim,  it  was  verified  as  claims 
against  insolvent  estates  are  required  to  be,  or  that  it  was 
registered  or  docketed  so  that  persons  searching  for  informa- 
tion could  obtain  it.  So,  we  need  not  inquire  whether  a 
filing  in  1861,  or  1862,  in  lieu  of  presentation  as  a  claim 
against  the  estate,  could  be  so  made  as  to  dispense  with 
filing,  verified,  against  the  insolvent  estate,  in  1867. 

The  question  in  the  case  then  remains,  is  it  affirmatively 
shown  that  the  claim  was  filed,  verified,  within  nine  months 
after  the  decree  of  insolvency  ?  The  witnesses  were  exam- 
ined before  the  register,  sitting  for  the  judge  of  probate,  and 
on  their  testimony  he  found  this  issue  in  favor  of  the  con- 
testants, and  disallowed  the  claim.  Under  the  rule  which 
obtains  in  such  cases,  we  do  not  feel  at  liberty  to  reverse  his 
finding.  It  requires  a  very  clear  conviction  of  error,  to  jus- 
tify a  reversal  in  such  case. — Dam  v.  Mayor,  36  Ala.  304 ; 
Kirksey  v.  Kirksey,  41  Ala.  626 ;  Boward  v.  Harper,  54  Ala. 
629  ;  Ex  parte  Nettles,  58  Ala,  268. 

What  is  said  above  renders  a  consideration  of  all  other 
questions  immaterial.  The  testimony  rejected  did  not  tend 
to  strengthen  the  oral  proof  of  filing ;  and  hence,  whether 
right  or  wrong,  ruling  did  the  appellant  no  harm. 

Affirmed. 
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Elmore  v,  Simon  &  Bro. 

Trover. 

1.  Amended  complaint:  filed  without  leave  vf  court.— "When,  iu  an  action  ot 
trover  commenced  before  a  justice  of  the  peace,  the  plaintiff  files,  without 
leave  of  the  court,  an  amended  complaint  containing  a  count  in  case,  it  is 
error  to  strike  such  amended  complaint  from  the  files. 

2.  Trover ;  what  necessary  to  maintain,  and  lohen  mortgagee  can  not  maintain. 
The  plaintiff,  to  maintain  trover,  must  have  at  the  time  of  suit  brought,  either 
the  absolute  or  a  qualified  property  in  the  chattels  alleged  to  have  been  con- 
verted,'and  the  right  to  immediate  possession  ;  but  a  mortgagee  has  not  this 
right,  when,  by  the  mortgage,  he  is  only  authorized  to  take  possession  of  the 
property  after  default,  or  the  jaw  day  of  the  mortgage. 

3.  Mortgage  of  implanted  crop  conveys  only  equitable  title. — A  mortgage  of  an 
unplanted  crop  conveys  only  an  equitable  title  which  will  not  support  trover, 
detinue,  or  trespass. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  J.  Q.  Smith. 

This  was  an  action  of  trover  brought  on  October  1st,  1879, 
by  Frank  H.  Elmore  against  J.  Simon  &  Bro.,  and  was  com- 
menced before  John  B.  Fuller,  Esq.,  a  justice  of  the  peace 
of  Montgomery  county.  The  complaiut,  which  was  in  the 
form  prescribed  by  the  Code  for  actions  of  trover,  claimed 
damages  for  the  conversion  of  a  bale  of  cotton,  on  which  the 
plaintiff  held  a  mortgage.  This  mortgage  contained  a  stip- 
ulation that,  "  in  the  event,  we,  (the  mortgagors),  shall  fail  or 
refuse  to  deliver  twenty-five  hundred  pounds  of  lint  cotton 
to  said  Elmore,  .  .  on  or  before  the  15th  day 
of  September,  1879,  then,  and  in  that  event,  the  said  Elmore 
or  his  agents,  are  authorized  and  empowered  to  enter  upon, 
seize  and  take  into  possession  said  crops  of  cotton,  &c.,  and 
sell  them."  The  mortgage  was  executed  January  22,  1879. 
The  justice  rendered  a  judgment  against  the  defendants,  who, 
thereupon,  took  the  ca.se,  by  appeal,  to  the  Circuit  Court. 
When  the  cause  was  called  for  trial,  the  defendants  moved 
the  court  to  strike  from  the  files  an  amended  complaint 
which  had  been  filed,  on  the  day  before,  by  the  plaintiff,  but 
without  the  leave  of  the  court.  This  amended  complaint 
contained  a  count  in  case  on  the  same  cause  of  action  as  that 
on  which  the  original  complaint  was  founded.  The  court 
granted  this  motion,  and  plaintiff  excepted.  The  case  was 
tried  by  the  court,  without  the  intervention  of  a  jury,  on  an 
agreed  statement  of  facts.     It  appeared  from  the  statement 

Vol.  liXVU. 


1880.]  OF  ALABAMA.  527 

[Elmore  v.  Simon  &  Bro.] 

that  the  defendants  purchased  the  bale  of  cotton  in  contro- 
versy from  Fraok  Simon,  on  September  9th,  1879,  for  $47,  its 
fair  value,  and  without  any  knowledge  of  the  existence  of 
plaintiff 's  mortgage  ;  that  the  cotton  sued  for  was  embraced 
in  the  mortgage ;  that  out  of  the  proceeds  of  its  sale  to  de- 
fendants the  landlord  had  received  $25  in  payment  of  rent ; 
that  the  plaintiff  had  realized  no  money  from  said  cotton, 
and  that  he  could  not  collect  his  debt  out  of  the  other  prop- 
erty embraced  in  the  mortgage  ;  that  plaintiff  made  a  de- 
mand on  defendants  for  the  cotton  before  bringing  suit,  and 
they  replied  that  they  had  sold  it.  There  was  a  judgment 
for  the  defendants.  The  errors  assigned  are,  the  rendition 
of  the  judgment,  and  the  action  of  the  court  in  striking  the 
amended  complaint  from  the  files. 

GuNTEB  &  Blakey,  for  appellant. — The  amendment  of  the 
complaint  should  have  been  allowed. — Schuessler  &  Co.  v. 
Wihon,  56  Ala.  516.  The  fact  that  it  was  filed  without  leave 
of  the  court  could  make  no  difference,  for  if  the  amendment 
was  proper  in  itself,  the  court  was  bound  to  grant  leave  to 
file  it.  The  amendment  was  a  sufficient  count  in  case,  and 
trover  and  case  may  be  joined. — Dixon  v.  Barclay,  22  Ala. 
370.  In  the  absence  of  a  reservation  of  possession  in  a 
mortgage  the  possession  follows  the  title,  and  could  be  taken 
even  before  the  law  day. — Booker  v.  Jones'  Adm'r,  55  Ala.  274; 
Ellington  v.  Charleston,  51  Ala.  168.  There  was  no  such  res- 
ervation in  the  mortgage  before  the  court.  The  stipulation 
in  the  mortgage  that  Elmore  could  take  possession  of  the 
mortgage  property  after  default  did  not  amount  to  a  reser- 
vation of  title.  The  case  upon  which  appellees  rely,  {Smith 
V.  Taylor,  9  Ala  637),  seems  to  assert  the  contrary,  but  it  is 
mere  dictum,  and  is  in  conflict  with  an  array  of  cases  extend- 
ing from  Duval  v.McCloskey,  1  Ala.  737,  to  Toomer,  Sykes  & 
Billups  V.  Randolph,  60  Ala.  360.  Bat,  even  if  the  mortgage 
contained  such  a  reservation,  the  plaintiff,  appellant,  may 
recover,  for  the  mortgagor  held  possession  as  a  quasi  bailee 
under  the  mortgage,  for  the  title  was  in  the  latter,  and  the 
bailment  was  terminated  by  the  sale. —  Whitney  v.  Lowell,  33 
Me.  318 ;  Herman  on  Chattel  Mortgages,  §  71.  If  a  mort- 
gage is  to  be  any  protection  to  a  creditor,  he  should  be  per- 
mitted to  recover  under  the  facts  shown,  either  in  case,  or  in 
trover. 

Rice  &  Wiley,  for  appellees. — The  amendment  to  the 
complaint  was  filed  without  leave  of  the  court,  and  was  prop- 
perly  stricken  from  the  files.  A  court  of  record  has  power 
to  protect  its  files  by  striking  therefrom  anything  which  was 
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not  rightfully  placed  upon  them. — Code,  §  3156.  To  main- 
tain trover  there  must  be  a  right  to  the  property,  general  or 
special,  and  possession  or  the  immediate  right  of  possession. 
Webster  v.  Jones,  55  Ala.  —  ;  Kemp  v.  Thompson,  17  Ala.  9. 
Trover  will  not  lie  for  property  converted  before  the  law 
day  of  the  mortgage,  where  the  mortgage  provided,  that  after 
default  of  payment  the  mortgagee  might  enter ;  the  posses- 
sion by  legal  intendment  and  presumption  being  in  the 
mortgagor.  Where  a  mortgage  provides  that  after  default 
of  payment  the  mortgagee  might  enter,  the  mortgagor  is  en- 
titled to  possession  until  such  default. — Smith  v.  Taylor, 
9  Ala.  633  ;  Desha,  Sheppard  t&  Go.  v.  Scales,  6  Ala.  360  ; 
Hathaway  v.  Brayman,  42  New  York  R.  (Court  of  Appeals, 
Hand),  322.  The  case  last  above-cited,  42  New  York,  is  ex- 
actly in  point,  and  we  invite  the  attention  of  the  Court  par- 
ticularly to  it. 

SOMERVILLE,  J.— This  case,  having  been  first  tried  by 
a  justice  of  the  peace,  was  taken  by  appeal  to  the  Circuit 
Court,  and  was  there  tried,  by  written  consent  of  the  parties, 
without  the  intervention  of  a  jury. — Code,  1876,  §§  3029-30. 
The  papers  sent  up  from  the  justice's  court  disclosed  an  ac- 
tion of  trover  for  one  bale  of  cotton,  the  complaint  being  in 
substantial  compliance  with  the  form  prescribed  by  the  Code. 
The  plaintiff  filed  with  the  clerk  of  the  Circuit  Court  what 
purported  to  be  an  amended  complaint,  which  was  a  count 
in  case,  based  on  th»  same  cause  of  action.  This  was  done 
without  leave  of  court,  and  on  motion  of  the  defendant  was 
stricken  from  the  files  by  the  court. 

We  think  this  was  error.  The  statute  is  studied  in  its 
avoidance  of  all  technicalities  in  such  trials.  It  provides 
that  such  cases  shall  be  "tried  according  to  equity  and  justice 
without  regard  to  any  defect  in  the  summons  or  other  process 
before  the  justice."— Code,  1876,  §  3121.  It  was  both  the 
right  and  duty  of  the  plaintiff  to  file  a  statement  of  his  cause 
of  action,  before  proceeding  to  trial.  No  leave  of  court  was 
requisite  for  this  purpose.  A  judgment  by  default  rendered 
without  it  would  constitute  error  for  which  judgment  would 
be  reversed  in  the  appellate  court. — Arundale  v.  Moore,  42 
Ala.  482.  Though  called  an  "  amended  complaint,"  it  was 
clearly  designed  to  be  taken  as  a  statement  of  his  cause  of 
action,  in  connection  with  the  count  in  trover  disclosed  by 
the  original  papers.  The  court  ought  to  so  have  considered 
it,  and  as  trover  and  case  may  be  properly  joined,  it  was  error 
to  strike  this  statement  from  the  file  of  papers  in  the  cause. 
Schuessler  &  Co.  v.  Wilson,  56  Ala.  516  ;  1  Chitty  Plead.  200  ; 
Dixon  V.  Barclay,  22  Ala.  370. 

Vol.  lxvh. 


1880.]  OF  ALABAMA.  529 

[Turner  v.  Flinn  et  al.] 

Id  order  to  maintain  the  action  of  trover  the  plaintiff  must 
have  a  property  in  the  goods,  alleged  to  be  converted,  abso- 
lute or  qualified,  with  the  immediate  right  of  possession  at 
the  time  of  suit  being  instituted.  This  right  is  not  possessed 
bj  a  mortgagee  until  after  default,  or  the  law  day,  where  a 
stipulation  in  the  mortgage  authorizes  him  to  seize  or  take 
possession  only  after  such  date  or  event. — Ellington  v. 
Charleston,  51  Ala.  166  ;  Herman  on  Chat.  Mort.  §  71  ;  Hath- 
aioay  v.  Brayman,  (42  N.  Y.  322),  11  Amer.  B.ep.  524  ;  Hing 
V.  Neale,  (114  Mass.  Ill),  19  Amer.  Rep.  316.  The  terms  of 
the  mortgage  in  this  case  expressly  postponed  the  right  of 
the  mortgagee  to  take  possession  of  the  mortgaged  property 
until  the  15th  day  of  September,  1879,  which  was  after  the 
conversion  of  the  cotton  by  the  defendants. 

The  mortgage  in  this  case  is  dated  January  22,  1879,  and 
the  cotton  in  controversy  was  not  at  that  time  either  planted 
or  growing.  It  was,  therefore,  the  conveyance  of  a  crop  not 
in  esse,  but  to  be  produced  only  in  futuro.  The  decisions  of 
this  court  uniformly  hold  that  such  a  mortgage  does  not  con- 
vey a  legal  but  only  an  equitable  title  to  the  cotton,  and  that 
it  will  not  support  an  action  of  trover,  detinue  or  trespass. 
Grant  v.  Steiner,  65  Ala.  499 ;  Rtes  v.  Coots,  65  Ala.  256, 
where  the  authorities  are  fully  cited. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


Turner  v,  FUnn  et  ah 

Bin  in  Equity  by  Junior  31ortgagee  for  Account,  and  for  Mar- 
shalling Securities. 

1.  Answer;  denials  instoorn  answer  by  two  witnesses.— A.  sworn  answer,  res- 
ponsive to  the  charges  in  the  bill,  and  denying  them,  is  evidence  for  the  de- 
fendant, which  can  be  overturned  only  by  the  opposing  testimony  of  two  wit- 
nesses, or  one  witness  with  corroborating  circumstances. 

2.  Senior  and  junior  morttjagees ;  breach  of  agreement  between,  no  ground  of 
equitable  jurisdiction.  —  When  a  senior  and  junior  mortgagee,  whose  mortgages 
covered,  in  part,  the  same  property,  agreed  that  if  the  junior  mortgagee  would 
not  advertise  under  his  mortgage,  the  senior  mortgagee  would,  alter  satisfying 
his  debt,  turn  over  the  surplus  of  the  proceeds  of  the  sale  of  property  which 
was  mortgaged  to  him  alone,  to  the  junior  mortgagee  an  action  at  law  would 
lie  for  the  breach  of  such  an  agreement,  which  furnishes  no  ground  of  equita- 
ble jurisdiction. 

3.  Same;  marshalling  assets  between. — When  mortgages,  held  by  senior  and 
junior  incumbrancers,  cover,  in  part,  the  same  property,  and  the  mortgagor  is 
insolvent  and  the  entire  property  is  insuflScient  to  pay  both  debts,  the  junior 
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may  compel  the  senior  mortgagee  to  exhaust  the  fund  on  which  he  alone  held 
a  lien  before  rasorting  to  that  covered  by  twth  mortgages. 

4.  Same;  same. — While  in  such  a  case  the  senior  must  do  nothing  to  injure 
or  embarrass  the  junior  incumbrancer,  the  former  is  not  required  to  become  ac- 
tive ;  and  where  the  senior  mortgagee  had,  before  the  junior  mortgagee  filed 
his  bill  to  assert  this  right,  sold  nil  the  property  covered  by  both  mortgages, 
the  doctrine  of  marshalling  has  no  application. 

Appeal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  was  a  bill  in  equity  filed  on  November  28,  1877,  by 
Rebecca  A.  Turner  against  W.  R.  Flinn,  Henry  Jones,  James 
W.  Hardie  and  Julius  T.  Glaze.  The  bill  alleged  that  Flinn 
&  Jones  were  indebted  to  complainant  in  the  sum  of  $2,400, 
which  was  evidenced  by  a  promissory  note,  and  secured  by  a 
mortgage  executed  on  October  18th,  1877  ;  that  on  the  16th 
day  of  February,  1877,  said  Flinn  &  Jones  had  executed  to 
James  W.  Hardie  &  Co.,  a  firm  composed  of  James  W.  Hardie 
and  Julius  T.  Glaze,  a  mortgage  on  all  the  property  covered 
by  the  mortgage  to  complainant,  and  which  also  covered  the 
crop  of  cotton  and  corn  grown  on  a  certain  plantation  de- 
scribed in  the  bill;  that  an  agreement  was  made  between  W. 
B.  Jones,  as  agent  for  complainant,  and  Messrs.  Hardie  &  Co. 
and  Flinn  and  Jones,  as  to  the  sale  of  the  cotton  crop,  which 
said  agreement  is  set  out  in  the  opinion  of  the  court.  The 
facts  of  the  cause,  as  well  as  the  pleadings,  are  stated  as 
fully  as  is  necessary  in  the  opinion  of  the  court.  The  bill 
prayed  for  an  account  of  the  mortgage  debt  of  Hardie  &  Co., 
and  of  the  credits  on  it,  and  also  prayed  that  Hardie  &  Co. 
should  be  compelled  to  "  dispose  of  the  property  embraced 
in  their  mortgage  so  as  to  first  apply  the  proceeds  of  the 
property  embraced  in  their  mortgage,  and  not  embraced  in  the 
mortgage  to  complainant,  or  to  sell  all  the  property  mort- 
gaged to  them,  and  account  to  complainant  for  the  excess  of 
the  proceeds  of  sale  after  satisfying  their  said  mortgage  and 
all  proper  charges."  The  Chancellor  dismissed  the  bill,  and 
his  decree  is  assigned  as  error. 

R.  W.  Williamson,  and  Watts  &  Sons,  for  appellant.  (No 
brief  on  file). 

GuNTER  &  Blakey,  for  appellees. — A  court  of  equity  has 
power  to  marshall  assets  so  that  a  creditor  having  two  secur- 
ities shall  not  wantonly  defeat  another  who  has  only  one  of 
these  securities  ;  but  this  is  done  by  controlling  the  action  of 
the  mortgagees — directing  the  mode  of  the  satisfaction  of 
their  debts.  The  court  cannot  revive,  as  to  the  debtor,  a 
debt  already  extinguished.  In  this  case  Hardie  &  Co.  bad 
sold,  in  good  faith,  all  the  property  except  the  cotton,  on  which 
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tliey  held  a  lien ;  their  debt  was  still  unsatisfied,  and  they 
were  not  required,  ex  mero  motu,  to  take  any  particular  course 
in  selling  the  mortgaged  property ;  they  should  have  been 
notified  or  requested  to  sell  in  a  particular  way  so  as  to  save 
complainant's  rights.  It  is  too  late  after  a  sale,  for  the  law 
appropriates  the  proceeds  to  the  payment  of  the  debt  for  the 
payment  of  which  the  power  was  exercised,  and  in  this  case 
the  parties  had  themselves  appropriated  them.  There  was 
thus  no  room  for  the  operation  of  the  doctrine  of  marshall- 
ing securities  between  creditors. 

STONE,  J. — One  phase  of  this  case  rests  on  an  alleged 
agreement  made  between  Henry  Jones,  representing- Flinn  & 
Jones,  the  mortgagors,  J.  W.  Hardie  for  J.  W.  Hardie  &  Co., 
and  W.  B.  Jones,  acting  as  agent  of  Mrs.  Turner,  the  appel- 
lant. The  charges  of  the  bill  are  that  Hardie,  who  had  a 
mortgage  on  the  cotton,  agreed  with  W.  B.  Jones  that  if  the 
latter  would  not  advertise  under  Mrs.  Turner's  mortgage,  he, 
Hardie,  would,  after  satisfying  his  own  older  mortgage,  turn 
over  to  him  for  Mrs.  Turner  any  surplus  that  might  remain  of 
the  proceeds  of  the  cotton  ;  and  that  in  violation  of  this  agree- 
ment, he  surrendered  to  Flinn  &  Jones  twelve  bales,  the  last 
of  the  cotton  crop  produced  that  year  by  Flinn  &  Jones. 
Mrs.  Turner  held  no  mortgage  on  the  cotton,  but  her  mort- 
gage embraced  other  chatties  which  were  also  in  the  mort- 
gage to  fHardie.  The  bill  charges  that  Henry  Jones  was 
present  when  this  agreement  was  entered  into,  and  assented 
to  its  terms.  The  bill  calls  for  a  sworn  answer  from  the  de- 
fendants, and  both  Hardie  and  Henry  Jones  answer  on  oath 
that  there  was  no  agreement  to  turn  over  to  W.  B.  Jones 
any  cotton,  or  proceeds  of  cotton,  or  any  thing  else  not  in- 
cluded in  Mrs.  Turner's  mortgage.  Three  witnesses  are  ex- 
amined— W.  B.  Jones,  Henry  Jones,  and  Hardie.  The  first 
named  testifies  that  such  agreement  was  made.  The  other 
two  testify  as  they  had  answered,  denying  such  agreement. 
This  phase  of  the  bill  must  fail,  even  if  well  averred,  because 
the  testimony  is  insufficient,  under  the  rule,  to  overcome  the 
denials  in  the  answer.  A  sworn  answer,  responsive  to  the 
charges  of  the  bill,  and  denying  them,  is  evidence  for  the  de- 
fendant, which  can  he  overturned  only  by  the  opposing  tes- 
timony of  two  witnesses,  or  one  with  corroborating  circum- 
stances.—1  Brick.  Dig.  738,  §  1466.  * 

But  there  is  another  answer  to  this  phase  of  the  bill,  equally 
fatal  to  the  relief  it  seeks.  If  Hardie,  upon  a  consideration 
deemed  valuable  in  the  law,  made  the  agreement  with  Jones 
which  the  bill  seeks  to  set  up,  it  was  only  a  simple  contract 
to  do  an  act,  for  the  breach  of  which  an  action  at  law  could 
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be  maintaiaed.    It  does  not  contain  one  single  ingredient  of 
an  equitable  jurisdiction. 

But  it  is  sought  to  maintain  the  present  bill,  as  a  suit  to 
have  the  securities  marshalled  between  the  different  lien 
creditors.  Hardie  &  Co.  held  the  elder  mortgage,  and  the 
debt,  to  secure  which  it  was  given,  was  past  due  when  the 
mortgage  was  made  to  Mrs.  Turner.  Each  mortgage,  to  some 
extent,  conveyed  the  same  property,  while  each  conveyed 
property  not  embraced  in  the  other.  The  cotton  crop,  prob- 
ably the  most  valuable  of  all  the  chattels  conveyed,  was 
mortgaged  to  Hardie  &  Co.,  but  not  to  Mrs.  Turner.  The 
mortgagors  were  insolvent,  and  the  entire  property  conveyed 
by  the  two  mortgages  was  insuffi<3ient  to  pay  both  debts.  In 
this  state  of  the  case  there  can  be  no  doubt  that  Mrs.  Tur- 
ner, if  she  moved  in  time,  had  the  right  to  have  Hardie  first 
exhaust  the  fund  on  which  he  alone  held  a  lien,  so  as  to  leave 
for  Mrs.  Turner  a  larger  residuum  of  the  property  upon 
which  each  of  them  held  a  lien. — Story  Eq,  Ju.  §  633.  But 
this  is  an  equitable  doctrine — the  creature  of  equity — called 
into  exercise  by,  and  for  the  benefit  of  the  creditor  who  is  to 
be  profited  by  it.  The  fully  secured  creditor  has  no  interest 
in  the  question,  and  is  not  required,  of  his  own  motion,  to 
take  any  step  to  advance  the  interest  of  the  junior  incum- 
brancer. He  must  do  nothing  to  injure  |or  embarrass  the 
junior  incumbrancer,  but  he  is  not  required  to  become  active. 
Till  the  junior  incumbrancer  moves  in  the  matter,  the  elder 
may  do  nothing.  The  debt  to  Hardie  <fe  Co.  become  due  and 
in  default,  long  before  the  cotton  crop  was  gathered  and  pre- 
pared for  market.  Before  the  present  bill  was  filed,  and  while 
much  of  the  cotton  remained  ungathered,  Hardie  &  Co.  had 
so  far  foreclosed  their  mortgage  as  to  sell  all  of  the  property 
on  which  they  and  Mrs.  Turner  each  Held  a  lien,  had  applied 
the  proceeds,  and  also  the  proceeds  of  the  cotton  then  gath- 
ered, as  payments  on  the  mortgage  debt  due  from  Flinn  & 
Jones  to  them,  and  still  left  a  balance  of,  say  $190,  due  them. 
When  the  present  bill  was  filed,  all  the  property  mortgaged 
to  Hardie  &  Co.  and  afterwards  to  Mrs.  Turner,  had  thus 
been  sold,  and  the  proceeds  appropriated,  as  payments  on 
the  debt  to  Hardie  &  Co.;  and  the  mortgage  debt  to  them 
was  thus  extinguished,  less  the  said  balance  of  $190.  Of  the 
cotton  crop,  the  proceeds  had  been  applied  in  the  same  way, 
except  a  remnant  of  twelve  bales.  On  these,  as  we  have  seen, 
Hardie  &  Co.  held  a  lien,  while  Mrs.  Turner  had  none.  The 
lien  of  Hardie  &  Co.  was  only  for  the  $190 — the  ^'esidue  of 
their  debt  having  been  paid.  It  results  from  these  facts  that 
there  was  nothing  left,  on  which  the  doctrine  of  marshalling 
could  operate.     Nothing  remained  on  which  Mrs.  Turner  had 
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a  lien,  and  no  two  funds  we»:e  left,  which  the  Chancellor 
could  marshal.  He  had  no  power  to  cancel  the  payments 
made  to  Hardie  &  Co.  on  their  demand  ;  and  without  doiug 
that,  there  was  no  fund  on  which  each  mortgagee  held  a  lien. 
The  appellant  can  take  nothing  by  her  bill. 
Affirmed. 


Cook,  Adm'r,  v.  The  Central  Railroad 
and  Banking'  Company  of  Georgia, 
and  the  Georgia  Railroad  and  Bank- 
ing Company. 

Action  to  Recover  Damages  for  Injuries,  Resulting  in  Death  of 
Person  Walking  on  Railroad. 

1.  Contributory  neglujence  ;  defense  of  vitiated  vchen  injury  injlicted  intention- 
ally.—Vfhen  contributory  negligence  is  relied  on,  as  a  defense  to  an  action  to 
recover  damages  for  personal  injuries,  if  it  be  shown  *that  they  were  inflicted 
recklessly,  wantonly,  or   intentionally,  such  defense  is  vitiated  and  overcome. 

2.  Cases  approved.— The  cases  of  Tanner  v.  L.  &  N.  R.  IL  Co.,  60  Ala.  621, 
and  Oothnrd  v.  The  Alabama  Great  Southern  R.  R.  Co.,  67  Ala.  114,  aid  approved 
on  this  point. 

3.  Contributory  negligence ;  when  defense  of  vitiated,  although  injury  not  ith- 
Jlictedintentionally.— y^^ hen,  in  Aa  action  to  recover  damages  for  personal  in- 
juries, the  defense  of  contributory  negligence  is  relied  on,  the  defendant  is 
liable,  although  the  plaintiff's  negligence  essentially  co-operated  to  produce 
the  injury,  when  it  ooiild  have  been  averted  by  the  exercise  of  reasonable  care 
and  prudence  on  the  part  of  the  defendant,  or  his  servants,  after  discovering 
the  danger  in  which  the  party  injured  stood 

4.  Case  qualijied  or  supplemented  —The  third  head  note  in  the  case  of  Gov't 
Street  R.  R.  Co.  v.  Hanlon,  53  Ala.  70,  is  qualified  or  supplemented  by  the 
doctrine  settled  in  the  cases  cited  above. 

5.  Comparative  negligence;  doctrine  of ,  does  not  prevail  in  this  State. — The 
doctrine  of  "comparative  negligence"  does  not  prevail  in  this  State  ;  and 
charges  based  on  it  are  properly  refused. 

6.  Contributory  negligence  ;  when  not  invoked  against  person  in  danger. — Con- 
tributory negligence  is  not  charged  upon  one  who  suddenly  acts  wildly  when 
peril  comes  upon  him  unwarned,  and  in  the  absence  of  any  evidence  throw- 
ing light  on  the  matter,  he  will  be  presumed  to  have  used  that  care  and  pre- 
caution which  the  law  requires,  and  to  which  instinct  would  prompt  him  in 
saving  his  life. 

7.  Negligence  of  person  walking  on  railway,  in  avoiding  danger,  must  be  sub- 
mitted to  the  jury. — When  a  person,  walking  over  a  long  trestle  on  a  railway,  let 
himself  down  under  the  ties  to  avoid  being  run  over  by  an  approaching  train, 
but  being  unable  to  get  upon  the  track  again,  fell  and  was  killed,  a  charge 
which  submitted  to  the  jury  the  question  of  his  negligence  in  attempting  to 
cross  the  trestle,  but  which  ignored  the  question  of  due  caution  in  regaining 
his  position,  on  which  there  was  evidence,  was  misleading  and  properly 
refused. 

8.  Engineer ;  duty  of,  as  to  stopping  trains  on  discovering  persons  on  railway 
trac/c— Ordinarily,  persons  who  walk  on  railway  tracks  are  trespassers,  and  the 
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engineer  is  not  bound  to  stop  or  check  bis  train  on  discovering  a  person  on  the 
track,  at  a  place  where  he  can  readily  get  ofif  and  escape  from  danger,  bat 
where  the  trespasser  does  not  appear  to  be  apprised  of  the  impending  danger, 
or,  from  any  cause,  is  unable  to  leave  the  track,  the  rule  is  otherwise. 

9.  Care;  degree  of  required  from  railroad  companies. — The  law  demands  of 
railroad  companies,  and  their  servants,  only  that  degree  of  diligence  which 
very  careful  and  prudent  persons  take  of  their  own  affairs  ;  infallibility  is  not 
required  or  expected. 

10.  "Retjular  depot  or  stopping  place;"  lohat  is  not  icilhin  the  meaning  of  the 
statute,  {Code,  §  16'J9).  —A  place,  not  on  a  public  road  where  a  railroad  com- 
pany was  in  the  habit  of  stopping  its  trains,  for  tiie  sole  purpose  of  taking  on 
or  putting  off  passengers,  who  had  notified  those  iu  charge  of  the  trains  to  do 
80,  and  when  such  trains  would  also  stop  at  other  places  for  this  purpose,  is 
not  a  "regular  depot  or  crossing,''  within  the  meauing  of  the  statute  ((/ode, 
§  1699),  requiring  the  bell  to  be  rung  or  the  whistle  blown  within  a  quarter  of 
a  mile  ot  such  depot  or  crossing. 

11.  Erroneous  charge,  to  which  neither  party  objects,  should  be  refused. — Courts 
most  pronounce  their  own  rulings,  being  guided  alone  by  a  sense  of  judicial 

duty,  and  when  a  written  charge  is  reqiiested  by  either  party,  which  is  erro- 
neous, it  should  not  be  given,  although  the  adversary  party  "withdraws  all 
objection  to  it.'' 

Appeal  from  the  City  Court  of  Montgomery. 

Heard  before  the  Hon.  John  A.  Minnis. 

This  was  an  action  brought  by  James  W.  Cook,  as  admin- 
istrator of  the  estate  of  Jacob  Gunter,  deceased,  against  the 
Central  Railroad  and  Banking  Company  of  Georgia  and  the 
Georgia  Railroad  and  Banking  Company,  to  recover  damages 
for  injuries  inflicted  on  said  Jacob  Gunter,  from  which  he 
died.  On  the  trial  the  plaintiff  proved  that  on  April  1, 1878, 
Jacob  Gunter,  a  weak  and  feeble  old  man,  was  walking  along, 
and  across,  a  trestle  on  defendants'  railroad.  This  trestle 
was  some  fifteen  feet  in  height,  and  seven  hundred  feet  long, 
and  was  connected  with  the  bridge  over  Pintlala  Creek, 
which  was  about  one  hundred  and  fifty  feet  long,  and  just 
before  said  Gunter  reached  the  end  of  the  trestle  a  train 
came  upon  it,  and  in  order  to  escape  being  run  over  by  the 
cars,  he  let  himself  down  between  the  ties  and  hung  down  by 
his  hands  until  the  train  passed  over  him.  He  then  tried  to 
draw  himself  up  again  on  the  track,  but  could  not  do  so,  and 
fell  to  the  ground,  receiving  injuries  which  caused  his  death. 
The  engineer  did  not  blow  the  whistle  or  ring  the  bell  until 
just  as  the  train  passed  over  the  place  where  the  deceased 
was  hanging,  although  the  train  had  approached  the  trestle 
on  a  track  which  was  a  straight  line  for  a  half  mile  before 
reaching  it,  and  although  the  said  Gunter  could  easily  have 
been  seen  by  a  person  at  any  point  on  said  straight  line. 
The  engineer,  Blackmon,  testified  for  the  defendants,  that  a 
heavy  down  grade  commenced  at  the  point  where  the  straight 
line  began  and  continued  to  the  bridge  ;  that  when  the 
engine  reached  this  straight  line  he  shut  off  steam,  and  when 
he  was  about  three  thousand  feet  from  the  bridge  and  run- 
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ning  down  grade  he  discovered  a  man  on  the  trestle  ;  that  he 
thought  the  man  was  so  close  to  the  embankment  that  he 
would  get  oflf  before  the  train  reached  him  ;  that  he  did  not 
blow  the  whistle  or  ring  the  bell,  nor  try  to  stop  the  train  ; 
that  when  he  came  within  two  or  three  hundred  feet  of  the 
bridge  he  "blew  for  brakes,"  and  reversed  his  engine,  but  the 
velocity  of  the  train  was  so  great  that  although  he  used  all 
the  means  in  his  power  to  stop  it  he  was  unable  to  do  so  un- 
til he  reached  the  spot  where  Gunter  was  hanging,  but  to 
give  him  a  chance  to  get  back  on  the  track  as  soon  as  possi- 
ble, he  "blew  off  brakes"  and  ran  on  to  the  next  station.  At 
the  point  where  the  straight  line,  spoken  of  above,  commences, 
there  was  a  crossing  known  as  Cantelo's  Crossing ;  that  it  was 
the  habit  to  stop  at  this  crossing  for  the  purpose  of  taking 
on  or  putting  off  any  passenger  who  might  want  to  get  on  or 
off  there,  and  the  person  in  charge  of  the  trains  would  stop 
at  other  places  for  the  same  purpose,  and  trains  only  stopped 
at  the  crossing  when  a  passenger  wished  to  get  on  or  off; 
the  witness  also  said  that  he  did  not  blow  the  whistle  within 
a  quarter  of  a  mile  before  reaching  the  crossing,  but  he  did 
blow  it  when  he  got  to  the  crossing.  The  conductor  of  the 
train,  Lucas,  testified  that  he  had  often  seen  men  hang  down 
on  this  trestle  while  the  train  passed  over  them,  and  then 
get  back  on  the  track  and  laugh  at  those  on  the  train ;  that 
he  heard  the  signal  for  brakes  some  three  or  four  hundred 
yards  before  they  reached  the  bridge.  The  court  was  re- 
quested by  the  plaintiff  to  give  the  following  written  charge  : 
"If  the  jury  believe,  from  the  evidence,  that  defendant's 
agents,  in  charge  of  said  train,  did  see,  or  by  the  exercise  of 
proper  care,  could  have  seen,  plaintiff's  intestate  upon  said 
bridge  or  trestle  in  time  to  have  stopped  said  train  before  it 
reached  him,  and  that  thej'  failed  to  stop  said  train,  and  that 
their  failure  to  stop  said  train  necessitated  his  swinging  down 
from  the  timbers  to  prevent  being  run  over,  and  that  his 
death  occurred  from  injuries  received  in  falling  from  said 
timbers,  in  his  attempt  to  get  up,  after  the  train  had  passed, 
then  the  defendants  are  liable  in  the  same  degree  and  to  the 
same  extent  as  if  the  train  had  actually  struck  him  and 
knocked  him  off."  This  charge  the  court  refused  to  give,  and 
the  plaintiff  excepted.  The  court  then  gave  the  charges 
marked,  1,  2,  3,  7,  X,  and  Z,  at  the  request  of  the  defendants. 
The  plaintiff  separately  excepted  to  the  giving  of  each  of 
these  charges,  which  were  as  follows :  1.  If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff's  intestate  was  without 
direct  or  implied  license  of  defendants,  walking  along  the 
railroad  track  of  defendants,  and  while  so  walking  along  the 
railroad  of  defendants  was  killed  by  reason  of  the  running  of 
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the  cars  of  defendants  on  said  track,  that  then  the  adminis- 
trator of  plaintiff  can  not  recover  for  such  death,  unless  the 
conduct  of  those  in  charge  of  the  cars,  after  his  presence  on 
the  track  was  observed,  or  could,  with  due  and  proper  dili- 
gence, have  been  discovered,  evinced  wanton,  reckless,  or  in- 
tentioual  mischief  to  plaintiff's  intestate,  or  was  lacking  in 
that  prudence  which  the  most  prudent  men  use  in  their  own 
affairs.  2.  That  when  one  is  observed  by  an  engineer  to  be 
on  the  track  of  a  railroad  on  which  a  train  is  running,  the 
engineer  is  justified  in  supposing  that  he  will  use  ordinary 
prudence  in  getting  out  of  the  way  of  the  train,  and  there  is 
no  duty  imposed  on  him,  either  in  law  or  humanity,  to  check 
or  stop  the  train,  unless  the  circumstances  show  that  the 
man  is  either  unaware  of  his  danger  or  is  not  in  a  situation 
to  escape  it.  3.  That  if  the  plaintiff's  intestate  was  in  fault 
in  being  on  the  track  of  defendants'  road,  and  such  fault  con- 
tributed proximately  to  the  death  of  plaintiff's  intestate, 
that  then  the  defendants  can  not  be  made  liable  for  his 
death,  unless  the  conduct  of  its  agents,  or  servants,  contribut- 
ing proximately  to  his  death,  was  after  they  observed,  or 
could,  with  due  care,  have  seen  that  he  was  on  the  track, 
reckless,  wanton,  or  intentional.  7.  The  prudence  which  the 
most  prudent  men  use  in  their  own  affairs  is  all  that  can  be 
required  of  those  in  charge  of  trains  of  railroads  ;  they  are 
not  required  to  be  infallible.  "Z."  If  the  defendants  were  in 
the  habit  of  taking  up  and  putting  off  passengers  at  any  point 
where  it  could  conveniently  be  done,  and  was  in  the  habit  of 
stopping  at  a  certain  place  when  notified  beforehand  that 
some  one  wanted  to  get  on  or  off  there,  and  not  tttherwise; 
that  then  such  place  is  not  a  "regular  stopping  place,"  in  the 
terms  of  the  statute  read  to  you  (Code,  §  1699).  "X."  There 
is  no  duty  to  stop  or  check  a  train  in  motion  because  a  man 
is  on  the  track,  unless  the  one  in  charge  of  the  train  sees,  or 
could  see,  that  he  was  in  danger,  and  the  duty  of  checking 
or  stopping  the  train  only  arises  when  the  danger  is  apparent. 
If,  with  proper  vigilance,  it  appeared  to  the  engineer,  and  if 
the  engineer  was  prudent  and  skillful,  that  the  plaintiff's  in- 
testate was  at  a  place  where  he  could  readily  get  off,  then  the 
duty  of  checking  or  stopping  the  train  only  aroi^e  when  the 
danger  became  apparent.  The  defendants  then  requested 
the  court  to  give  the  following  written  charge,  viz :  "If  the 
jury  believe,  from  the  evidence,  that  plaintiff's  intestate  was 
on  defendants'  said  railroad  track,  without  permission  of  de- 
fendants, and  that  when  he  was  seen  to  be  on  the  track,  by 
defendants'  agents,  or  could,  with  due  care,  have  been  seen, 
there  was  nothing  wanton,  reckless,  or  intentional  on  the  part 
of  defendants'  agents,  or  servants,  in  the  running  or  manage- 
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ment  of  the  train,  that  then  the  defendants  are  not  liable  for 
his  death.''  Tliis  charge  the  court  refused  to  give,  where- 
upon the  plaintiff  announced  to  the  court  that  he  withdrew 
all  objection  to  it,  but  the  court  refused  to  give  it,  and  plain- 
tiff excepted.  The  plaintiff  then  requested  the  court  to  give 
said  charge,  which  had  been  first  requested  by  the  defend- 
ants, but  the  court  again  refused  to  give  it,  and  the  plaintiff 
again  excepted.  There  was  a  verdict  for  the  defendant.  The 
giving,. and  the  refusal  to  give,  the  charges,  as  stated  above, 
are  the  errors  assigned. 

Edwin  F.  Jones,  for  appellant. — The  court  erred  in  refus- 
ing to  give  the  charge  requested  by  the  plaintiff,  for  it  con- 
formed with  the  principles  laid  down  in  Tanner,  Exr,  v.  L.  & 
N.  R.  B.  Co.,  60  Ala.  621.  That  case  holds  that  the  duty  to 
stop  a  train,  when  perceiving  a  person  on  the  track,  is  lifted 
from  the  employees  of  the  company  only  when  the  person 
seen  on  the  track  is  an  adult,  and  shows  by  his  actions  that 
he  is  aware  of  its  approach  and  is  using  the  proper  efforts  to 
get  out  of  its  way  ;  that  if  the  person  seen  on  the  track  was 
on  a  high  embankment,  or  in  a  deep  cut,  it  is  the  duty  of  the 
engineer  to  promptly  use  all  means  in  his  power  to  stop.  In 
this  case,  the  person  killed  was  in  just  such  a  place.  No  at- 
tempt to  stop  the  train  was  made  until  long  after  he  was  dis- 
covered on  the  track.  The  engineer  saw  the  deceased,  but 
thought  he  would  get  off  before  the  train  reached  him,  or,  in 
other  words,  "took  the  chances"  of  killing  him.  If  the  per- 
son is  in  such  a  place  as  to  render  it  "do?d)t/ul  whether  he 
could  get  beyond  it  before  the  train  would  overtake  him,  the 
train  officers  being  presumed  to  know  the  topography  of  the 
road,  should  at  once  take  measures  to  avoid  the  danger." 
Tanner  v.  L.  &  N.  R.  R.  Co.,  supra.  Yet  the  court  charged 
the  jury  that  although  the  defendants'  agents  may  have  been 
guilty  of  negligence,  such  as  forced  the  plaintiff's  intestate  to 
make  the  attempt  to  hang  down  from  the  bridge,  to  escape 
certain  death,  the  railroad  company  is  absolved  from  liability 
for  his  death,  which  resulted  therefrom.  The  charges  with- 
drew from  the  jury  the  question  whether  hanging  down  from 
the  bridge  was  a  prudent  act,  under  all  the  circumstances 
surrounding  the  deceased  when  he  made  the  attempt.  The 
case  of  Tanner  v.  L.  d  N.  R.  R.  Co.,  supra,  has  been  ap- 
proved in  Sullivan  v.  S.  (t  N.  R.  R.,  59  Ala.  272  ;  Shearer  v. 
Savannah  d  Memphis  R.  R.,  58  Ala.  672.  Charge  No.  3,  given 
at  the  request  of  the  defendants,  is  erroneous,  for  it  relieves 
the  company  from  liability  if  the  conduct  of  its  servants  was 
not  7'erJcless;  ivanton  or  intentioyial.  It  may  have  been  wanting 
in  that  high  degree  of  skill  and  carefulness  which  the  law  re- 
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quires  of  railroad  employees,  but  this,  according  to  the  charge, 
would  make  do  difference.  The  engineer  might  be  careless, 
or  incompetent,  but  if  his  conduct  was  not  loanton,  reckless  or 
intentional,  the  company  is  not  liable.  Such  is  not  the  rule, 
for  a  lack  of  prudence  is  as  fatal  to  the  defense  of  contrib- 
utory negligence  as  such  wanton,  reckless  or  intentional  mis- 
conduct. The  2nd  charge  was  erroneous,  for  it  allowed  the 
engineer  to  judge  whether  the  deceased  could  have  gotten  off 
the  track,  while  the  law  is,  that  if  it  was  doubtful,  the  duty  to 
stop  the  train  immediately  arose.  The  deceased,  from  the 
time  the  engineer  first  discovered  him,  was  at  a  place  where 
he  could  not  get  off.  A  station  at  which  any  one  could  get 
on  or  off  the  train,  such  as  was  the  stopping  place  mentioned 
in  this  case,  comes  within  the  statute  (Code,  §  1699),  which 
requires  the  engineer  to  "blow  the  whistle,  at  least  one-fourth 
of  a  mile  before  reaching  any  public  road  crossing,  or  any 
regular  depot,  or  stopping  place  on  such  road."  The  ques- 
tion as  to  whether  a  party  has  the  right  to  waive  objections 
to  a  charge  requested  by  his  adversary,  and  to  have  the  same 
given,  is  submitted  to  the  court  without  argument.  I  have 
found  no  adjudication  on  this  subject. 

Henky  C.  Semple,  for  appellees. — The  charge  refused  to 
plaintiff  was  properly  refused.  It  withdrew  from  the  jury  all 
consideration  of  the  facts  constituting  and  involving  the  ques- 
tion as  to  whether  the  duty  of  stopping  the  train  had  arisen. 
Non  constat,  but  that  in  the  situation  in  which  the  engineer 
stood  it  was  apparent  to  him  that  deceased  was  in  a  situa- 
tion from  which  he  could,,  without  danger,  get  off  the  trestle. 
Looking  through  the  bridge,  or  over  it,  as  he  descended,  he 
seemed  to  be  near  the  end  of  the  trestle.  He  could  see  and 
hear  the  approaching  train.  -Men  frequently  trespassed  on 
the  road  by  getting  on  the  trestle  and  walking  over  it,  and 
when  the  train  approached  hung  down  under  it  in  jest  and 
fun,  and  laughed  as  the  train  passed  over  them.  The  en- 
gineer could  not  be  reproached  for  not  discovering  that  he 
was  old  and  feeble,  at  the  distance  of  several  hundred  yards. 
It  assumed  negligence  from  a  part  of  the  facts,  when  others 
were  in  evidence  tending  to  contradict  the  idea,  not  noticed 
by  the  charge,  and  was  properly  refused.  Charges  one  and 
two,  given  for  defendants,  comply  exactly  with  the  rule  of 
duty  laid  down  by  the  court  in  Tanner,  Executor,  v.  L.  (^  N. 
A.  R.  R.  Co.,  60  Ala.  621.  And  charge  three  is  the  same  when 
we  consider  that  reckless  is  the  reverse  merely  of  laiofuh  and 
that  the  sense  of  the  charge  is  the  same  as  if  it  had  used  the 
words,  "wanting  in  due  and  proper  care."  The  charge  "Z." 
was  fully  sustained  by  the  evidence  noticed  therein.     The 
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words  of  the  statute  are,  "public  road  crossing,  or  regular 
depot,  or  stopping  place  on  railroad."  It  is  not  contended 
that  there  was  any  evidence  to  show  it  was  a  "public  road 
crossing,"  but  it  is  insisted  that  because  the  engineer  could 
stop  at  that  place  to  take  up  or  put  off  passengers,  whenever 
notified  that  any  one  wanted  to  get  on  or  off  there,  that  this 
constituted  it  a  "regular  stopping  place,"  This  necessarily 
blots  out  the  word  "regular,"  which  involves  the  idea  of  a 
rule  to  stop  without  notice,  and  makes  a  rwZe  of  an  exception. 
As  to  the  error  of  refusal  to  give  a  charge  which  defendants 
had  asked,  and  to  which  plaintiff  withdrew  all  objection,  it  is 
manifest  that  if  error,  it  is  one  of  which  defendant  alone  can 
complain. 

SOMEKVILLE,  J.— In  Tanner's  ExW  v.  The  LouisviUe  & 
Nashville  R.  M.  Go.  60  Ala.  621,  and  Gofhard  v.  The  Alabama 
Great  Southern  R.  R.  Co.  67  Ala.  114,  this  court  has  stated  the 
doctrine  of  contributory  negligence  applicable  to  injuries  to 
the  person,  produced  by  the  want  of  proper  care  on  the  part 
of  the  servants  and  agents  of  railroad  companies.  Without 
reiterating  in  detail  the  principles  there  enunciated,  we  are 
satisfied  to  re-affirm  them  so  far  as  they  are  germane  to  the 
points  arising  and  necessary  to  be  considered  in  this  case. 

In  the  former  case,  the  principle,  as  stated  by  Stone,  J.,  is 
indisputably  correct,  that  when  an  injury  is  perpetrated  by  a 
defendant  either  wantonly,  recklessly,  or  intentionally,  the  de- 
fense of  plaintiff's  contributory  negligence  is  thereby  over- 
come and  vitiated.  But  we  do  not  consider  that  such  mis- 
conduct on  the  part  of  a  defendant  is  necessary  in  order  to 
establish  his  liability  for  such  injury,  even  where  the  negli- 
gence of  the  plaintiff  has  essentially  co-operated  to  produce 
the  damage  which  is  the  gravamen  of  the  action.  The  third 
head  note  in  the  case  of  the  Govt.  St.  R.  R.  Co.  v.  Hanlon, 
53  Ala.  70,  must  be  considered  as  qualified  or  supplemented 
by  the  doctrine  settled  in  the  above  cases,  which  makes  the 
liability  of  the  defendant,  in  such  cases,  turn  upon  the  ques- 
tion as  to  whether  or  not  the  servants  or  agents  of  the  com- 
pany could,  by  the  exercise  of  reasonable  care  and  prudence, 
have  averted  the  injury. 

Tested  by  these  principles,  charge  numbered  three,  given 
by  the  Circuit  Court  on  request  of  the  appellee,  was  errone- 
ous. The  doctrine  announced  in  Railroad  v.  Hetherington,  83 
111.  510,  and  other  similar  adjudications  in  that  State,  upon 
which  these  charges  seem  to  have  been  based,  does  not  pre- 
vail under  the  decisions  of  this  court.  The  principle  of  com- 
parative negligence,  from  which  it  originates,  has  been  dis- 
carded bv  these  decisions. 
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It  is  a  most  difficult  and  perplexing  question  as  to  what 
consequences  of  a  negligent  act,  a  wrong-doer  can  be  held 
responsible  for  in  damages.  It  was  well  pronounced  by  Shaw, 
C.  J.,  in  3Iarhle  v.  Worcester ,  4  Gray,  395, 387,  to  be  frequently, 
in  its  relation  to  the  whole  docrtine  of  causation,  a  matter  of 
"  profound  difficulty,  even  if  it  may  not  be  said  of  mystery." 
It  is  obvious,  however,  that  the  injury  must  not  be  too  re- 
mote, as  being  the  result  of  secondary  causes.  And  the  dam- 
age sustained  must  flow  naturally,  legally  and  with  sufficient 
directions  from  the  alleged  injury.  The  reason  given  by  Lord 
Bacon  is  :  "It  were  infinite  for  the  law  to  consider  the  causes 
of  causes,  and  their  impulsions  one  of  another ;  therefore,  it 
contenteth  itself  with  the  immediate  cause,  and  judgeth  of 
acts  by  that,  without  looking  to  any  further  degree." — Bac. 
Maxims,  Reg.  1. 

It  is  insisted  by  appellant,  that  if  by  the  negligent  failure 
of  defendant  to  stop  the  train  before  it  reached  deceased  on 
the  trestle  upon  which  he  was  walking,  he  was  compelled  to 
swing  down  by  his  arms  from  the  timbers  in  order  to  escape 
danger,  and,  in  his  attempt  to  recover  his  position  after  the 
train  passed  over  him,  he  fell  to  the  ground  and  thereby  sus- 
tained injuries  terminating  in  his  loss  of  life,  the  defendant 
would  be  liable  to  the  same  extent  as  if  he  had  been  killed 
by  direct  collision  with  the  engine  or  train.  The  evidence 
shows  that  tlie  deceased  had,  as  stated  in  the  bill  of  excep- 
tions, "  let  himself  down  between  the  ties  (on  the  trestle),  and 
endeavored  to  hang  down  by  his  hands  until  the  train  should 
pass  over  him  ;  that  the  said  train  did  pass  over  him  and  he 
was  unable  to  draw  himself  up  on  said  bridge,  and  fell  to  the 
ground,  a  distance  of  about  fifteen  feet,  and  died  in  two  or 
three  days  thereafter  from  the  effects  of  injuries  sustained  by 
the  fall."  The  charge  requested  to  be  given  at  the  instance 
of  appellant,  and  refused  by  the  court,  ignored  the  question 
of  due  care  on  the  part  of  deceased  in  swinging  down  from 
the  bridge  and  regaining  his  position  after  the  train  passed 
over  the  trestle  or  bridge,  beneath  which  he^had  taken  refuge. 
It  is  true  that  a  person,  under  such  perilous  circumstance, 
will  be  presumed,  in  the  absence  of  any  evidence  throwing 
light  upon  the  matter,  to  have  observed  that  care  and  pre- 
caution which  the  law  requires,  as  instinct  would  prompt  him 
to  due  diligence  in  saving  his  life. — Railroad  Co.  v.  Wtber,  76 
Penn.  St.  157,  (18  Amer.  Rep,  407).  And  we  may  say,  as  a 
general  rule,  too,  that  "  a  person  is  not  chargeable  with  con- 
tributory negligence,  who,  when  unwarned  peril  comes  on  him 
suddenly,  acts  wildly  and  madly.  For  persons  in  great  peril 
are  not  required  to  exercise  all  the  presence  of  mind  and 
care  of  a  prudent,  careful  man  ;  the  law  makes  allowances  for 
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them,  and  leaves  the  circumstances  of  their  conduct  to  the 
jury."— Wharton  Law  Neg.  §  304;  Bvell  v.  Boilroad  Co.  31 
N.  Y.  314  ;  Railroad  Co.  v.  Yarwood,  17  111.  509.  The  ques- 
tion of  decedent's  negligence  in  undertaking  to  cross  so  long 
a  trestle,  when  his  means  of  escape  was  so  hazardous,  was 
properly  submitted  to  the  jury.  And  so  likewise  ought  the 
question  of  his  exercising  due  caution  in  attempting  to  re- 
cover his  position,  upon  which  there  was  evidence  tending  to 
throw  some  light.  This  was  withdrawn  from  their  considera- 
tion by  the  charge  in  question.  It  was,  for  this  reason,  mis- 
leading, and  its  refusal  was  not  error — Railroad  Co.  v.  Hetli- 
erington,  83  III.  510  ;  Thrash  v.  Bennett,  57  Ala.  156  ;  Ham- 
mil  V.  Broivn,  60  Ala.  499. 

The  safety  of  the  traveling  public  demands  that  the  right 
of  way  of  a  railroad  company  should  be  unobstructed,  and 
persons  ordinarily  who  walk  along  or  upon  such  ways  are 
trespassers.  In  Railroad  Co.  v.  Godfrey,  71  111.  500,  the  court 
said  :  "  The  right  of  way  was  the  exclusive  property  of  the 
company,  upon  which  no  unauthorized  person  had  a  right  to 
be,  for  any  purpose.  The  plaintiff  was  traveling  upon  de- 
fendant's right  of  way,  not  for  any  purpose  of  business  con- 
nected with  tlie  railroad,  but  for  his  own  convenience  as  a 
footway  in  reaching  his  home.  .  .  There  was  nothing  to 
exempt  him  from  the  character  of  a  wrongdoer  and  tres- 
passer in  so  doing,  lurther  than  the  supposed  implied  assent 
of  the  company,  arising  from  their  non-interference  with  a 
previous  like  practice  by  other  individuals."  The  engineer 
is  under  no  duty  to  stop  or  check  his  train  when  one  is  ob- 
served on  the  track  of  the  road,  where  he  can  step  readily 
aside,  or  otherwise  reasonably  escape  from  danger.  "  If  he 
were  required  to  check  the  train  at  every  such  occurrence,  it 
would  become  an  intolerable  grievance." — 1  Redf.  on  Rail- 
ways, §  133,  note.  But  the  duty  is  otherwise  where  the  tres- 
passer does  not  appear  to  be  apprised  of  the  impending  dan- 
ger, or,  from  any  cause,  is  unable  to  leave  the  traick. —  Tan- 
ner V.  Railroad  Co.  60  Ala.  621,  640. 

There  was  no  error  in  giving  charge  numbered  one  and 
two  as  requested  by  defendant,  as  it  harmonized  with  these 
principles.  The  seventh  charge  was  obviously  correct,  under 
the  uniform  rulings  oi  this  court  in  all  cases  where  the  point 
presented  has  been  raised.  The  law  exacts  of  railroad  com- 
panies, and  their  servant,  only  that  degree  of  diligence  which 
very  careful  and  prudent  persons  take  of  their  own  affairs. 
Infallibility  is  neither  expected,  nor  required. —  Gothard  v. 
Alabama  Great  So.  R.  R.  (Jo.  67  Ala.  114. 

Section  1699  of  the  Code,  (1876)  requires  engineers  or 
other  persons  having  the  control  of  railroad  locomotives  or 
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trains  "to  blow  the  whistle  or  ring  the  bell,  at  least  one-fourth 
of  a  mile  before  reaching  any  public  crossing,  or  any  regular 
depot  or  stopping  place  on  such  road,"  and  to  so  continue 
until  such  destination  is  reached  or  passed.  The  evidence 
shows  that  Cantelo's  Crossing  was  not  a  public  road,  and 
that  it  was  the  habit  of  the  company  to  stop  at  this  point 
only  for  the  purpose  of  taking  on  or  putting  off  any  passen- 
ger who  so  desired,  and  that  those  in  charge  of  trains  would 
stop  at  other  places  for  the  same  purpose.  This  was  not  a 
"  regular  depot  or  stopping  place,"  within  the  contemplation 
of  the  statute. 

When  a  defendant  or  plaintiff  requests  a  charge  in  writing 
and  it  is  refused  by  the  court,  it  avails  nothing  for  the  oppo- 
site party  to  "  withdraw  all  objections  "  to  it.  The  court 
must  pronounce  its  own  rulings,  being  guided  alone  by  a  sense 
of  judicial  duty,  which  regards  the  correctness  or  incorrect- 
ness of  the  legal  proposition  submitted,  as  gauged  by  the 
law.  No  charge  should  be  given  which  is  erroneous,  though 
favored  by  both  litigants,  or  their  counsel.  The  plaintiff, 
however,  had  a  right  to  request  this  rejected  charge  in  the 
same  manner  that  he  could  any  other  one  which  was  in  writ- 
ing, as  required  by  the  statute.  The  charge  numbered  four 
in  the  record,  concerning  which  these  proceedings  were  had, 
was  incorrect  under  the  priuciples  above  discussed,  and  was 
properly  refused. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded. 


Cromelin  v,  McCauley  et  al. 

Bill  in  Equity  to  set  aside  Chancery  Decree,  for  Fraud. 

1.  EquUabie  relief  against  fraudulent  judgment  or  decree. — A  conrt  of  equity 
has  undoubted  jurisdiction  to  grant  relief  against  fraud  in  judicial  proceed- 
ings ;  but  the  fraud  must  have  been  practiced  in  procuring  the  rendition  of 
the  judgment  or  decree,  or  in  a  subsequent  alteration  thereof,  and  it  must  be 
clearly  established  by  positive  proof. 

2.  Same. — If  the  judgment  or  decree  assailed  was  rendered  without  the 
service  of  process,  and  without  the  knowledge  of  the  defendant,  the  rule  now 
seems  to  be  established,  that  a  court  of  equity  will  not  set  it  aside  unless  it  is 
made  to  appear  that  the  "result  will  be  other  or  different  from  that  already 
reached." 

3.  Proof  of  fraud. — Courts  will  not  strive  to  force  conclusions  of  fraud; 
and  if  the  facts  and  circumstances  in  evidence  are  fairly  susceptible  of  an 
honest  intent,  that  construction  will  be  placed  upon  them. 

4.  Fraudulent  forecloaure  of  mortgage. — A  decree  foreclosing  a  mortgage  will 
not  be  set  aside,  at  the  instance  of  a  creditor  of  the   mortgagor,  because  of  a 
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fraudulent  intent  on  the  part  of  the  mortgagor  (who  was  the  defendant  in  the 
decree),  unless  the  mortgagee  and  complainant  had  knowledge  of  such  fraud- 
ulent intent,  participated  in  it  collueively,  or  had  knowledge  of  facts  sufficient 
to  charge  him  with  notice. 

5.  Validity  of  mortgage,  assailed  for  fraud. — A  mortgage  will  not  be  held 
fraudulent  at  the  instance  of  creditors,  merely  because  it  was  given  to  secure 
an  antecedent  debt,  and  the  mortgagee  knew  that  the  mortgagor  was  finan- 
cially embarrassed. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  2d  May,  1872,  by 
George  Cromelin,  a  citizen  of  Philadelphia,  as  a  judgment 
creditor  of  Henry  McCauley,  against  the  said  McCauley,  and 
against  the  administrators  of  the  estate  of  Thomas  Brassill, 
deceased,  and  against  the  persons  composing  the  firm  of  Viti 
Brothers,  a  mercantile  partnership  doing  business  in  Phila- 
delphia. Its  object  was  to  set  aside,  on  the  ground  of  fraud, 
a  decree  rendered  by  the  Chancery  Court  of  said  county,  on 
the  19th  November,  1868,  foreclosing  a  mortgage,  under  a 
bill  filed  by  said  Brassill  against  McCauley  ;  also,  to  set  aside 
a  sale  made  under  said  decree,  and  a  conveyance  to  said 
Brassill's  administrator  and  Yiti  Brothers  jointly  as  the  pur- 
chasers, and  to  enjoin  an  action  of  ejectment  which  they  had 
brought  against  McCauley  to  recover  the  land.  The  com- 
plainant's judgment  against  McCauley  was  rendered  by  the 
United  States  District  Court  at  Montgomery,  on  the  30th 
May,  1867  ;  and  an  execution  having  been  issued  on  this 
judgment,  and  levied  on  the  lands  conveyed  by  the  mortgage, 
they  were  regularly  sold  by  the  marshal  on  the  4th  Novem- 
ber, 1867,  the  complainant  becoming  the  purchaser  at  the 
sale  and  receiving  a  conveyance  from  the  marshal.  The 
complainant  afterwards  brought  an  action  of  ejectment 
against  McCauley,  in  the  said  District  Court,  and  recovered 
a  judgment  for  the  land  ;  but  McCauley  was  suffered  to  re- 
main in  possession,  under  a  written  agreement  to  pay  rent, 
and  was  still  in  possession  when  the  bill  in  this  case  was 
filed. 

The  mortgage  executed  by  McCauley  to  Brassill,  which 
was  dated  the  13th  May,  1867,  and  duly  recorded  on  the  29th 
May,  1867,  recited  as  its  consideration  an  indebtedness  by 
McCauley  to  Brassill,  as  evidenced  by  two  promissory  notes, 
one  for  $1,250,  dated  the  12th  January,  1866,  and  the  other 
for  $600,  dated  the  16th  April,  1867  ;  and  that  said  Brassill 
"has  this  day  become  security  for  the  said  Henry  McCauley, 
for  a  further  sum  of  $3,200  ;"  and  it  conveyed  the  lands  here 
in  controversy,  with  other  property,  as  security  for  said  debts, 
but  without  power  of  sale.  On  the  20th  May,  1868,  a  bill  in 
equity  was  filed  by  said  Brassill,  or  in  his  name,  for  the  fore- 
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closure  of  this  mortgage.  McCauley  was  made  a  defendant 
to  the  bill,  and  filed  an  answer  under  oath,  admitting  all  its 
allegations.  Cromelin,  the  complainant  in  this  case,  was  also 
made  a  defendant,  under  an  allegation  that  he  claimed  some 
interest  in  the  mortgaged  property  ;  and  affidavit  of  his  non- 
residence  having  been  made,  an  order  of  publication  was  en- 
tered against  him  on  the  1st  June,  1868,  on  which  a  decree 
pro  confesso  was  taken  on  the  9th  November,  1868,  as  follows: 
"It  being  made  to  appear  to  the  register  in  chancery,  that 
publication  was  made,  in  the  terms  of  law,  againsi,  George 
Cromelin,  one  of  the  defendants  lo  the  above  cause,  and  that 
more  than  thirty  days  have  elapsed  since  tbe  perfection 
thereof;  and  it  further  appearing  that  the  said  George  Crom- 
elin has  failed  to  plead,  answer,  or  demur,  as  thereby  required; 
it  is  therefore  ordered,  adjudged,  and  decreed,  that  tbe  bill 
of  complaint  in  said  cause  be,  and  tbe  same  is  hereby,  taken 
as  confessed  as  to  the  said  George  Cromelin."  At  the  same 
term  (November,  1868),  the  death  of  Brassiil  was  suggested, 
and  tbe  suit  was  revived  in  Lhe  name  of  John  R.  Hubbard, 
as  his  administrato]' ;  and  the  cause  being  submitted  for 
final  decree  on  pleadings  and  proof,  the  Chancellor  rendered 
a  decree  foreclosing  the  mortgage,  ascertaining  (without  a 
reference)  the  amount  due  to  be  $5,253,  and  ordering  a  sale 
of  the  mortgaged  property  by  the  register,  unless  this  sum, 
with  interest,  was  paid  within  thirty  days.  The  register  sold 
the  property  under  this  decree,  on  the  1st  Monday  in  Feb- 
ruary, 1869,  and  reported  that  Felix  McArdle  was  the  pur- 
chaser at  the  sale,  at  the  pricjB  of  |'5,004;  that  the  complain- 
ant had  acknowledged  the  receipt  of  the  sum  bid,  and  that 
the  costs  had  been  paid.  The  register's  report  was  con- 
firmed, without  objection  or  exception. 

Brassiil  was  a  citizen  of  Georgia,  and  McArdle  was  the  ad- 
ministrator of  his  estate  by  appointment  in  that  State,  the 
administration  of  Hubbard  in  this  State  being  ancillary. 
The  register's  deed  to  McArdle,  as  the  purchaser  at  the  sale, 
conveyed  tbe  land  to  him  as  the  administrator  of  said  Bras- 
sill's  estate,  and  to  Vifci  Brothers,  jointly;  and  it  seems  to 
have  been  an  admitted  fact,  that  their  respective  interests  in 
the  land  was  in  proportion  to  tbe  amount  of  the  debts  which 
they  held,  or  claimed  to  hold,  against  McCauley.  The  bill  in 
this  case  alleged  these  facts,  and  purported  to  make  a  copy 
of  tbe  deed  on  exhibit,  marked  "Exhibit  F.";  but  the  exhibit 
is  not  set  out  in  the  transcript,  nor  is  it  included  with  the 
other  exhibits  in  the  note  of  submission.  The  answers,  how- 
ever, admitted  the  allegations  of  the  bill,  as  to  the  contents 
of  the  deed. 

The  debt  of  McCauley  to  Viti  Brothers  was  contracted  in 
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1860,  or  prior  to  that  time,  and  amounted  to  over  $6,000. 
The  debt  for  $3,200,  for  which,  as  recited  in  the  mortgage, 
Brassill  had  become  bound  as  surety  for  McCauley,  con- 
sisted of  two  notes,  each  for  $1,600,  which  McCauley  had  ex- 
ecuted, payable  to  said  Viti  Brothers,  and  which  he  intended 
to  use  in  settlement  and  compromise  of  his  said  debt  to  them; 
but  the  bill  alleged  that  no  compromise  had  been  effected, 
and  the  execution  of  the  notes  was  not  known  to  Yiti  Broth- 
ers, when  the  mortgage  was  executed ;  that  after  the  execu- 
tion of  the  mortgage,  and  before  the  rendition  of  the  decree 
of  foreclosure,  McCauley  went  to  Philadelphia,  and  suc- 
ceeded in  effecting  a  compromise  with  them  on  the  terms 
proposed  ;  and  the  mortgage  was  foreclosed,  as  above  stated, 
for  the  joint  benefit  of  Viti  Brothers  and  Brassill's  estate,  in 
proportion  to  the  amount  of  their  respective  debts.  The  bill 
alleged  that  these  several  transactions  were  fraudulent  in 
law  and  in  fact,  and  were  intended  to  defeat  the  rights  of 
the  complainant  as  a  creditor  of  said  McCauley  ;  that  Yiti 
Brothers  had  no  knowledge  of  the  execution  of  the  notes  by 
McCauley,  with  Brassill  as  surety,  until  informed  by  Mc- 
Cauley during  his  subsequent  visit  to  Philadelphia,  and  that 
they  accepted  the  notes  and  mortgage  with  full  knowledge  of 
the  complainant's  lights.  Yiti  Brothers,  in  their  answer  to 
the  bill,  admitted  their  knowledge  of  McCauley's  insolvency 
when  they  compromised  tiieir  debt  with  him,  but  denied  all 
knowledge  of  the  complainant's  debt ;  and  they  alleged  that 
they  had  agreed  to  compromise  their  debt,  at  fifty  cents  on 
the  dollar,  and  considered  the  compromise  accepted  and  set- 
tled, before  McCauley's  visit  to  Philadelphia,  though  they 
had  not  received  his  notes,  and  did  not  know  who  was  surety 
on  them.  In  their  depositions  they  stated  the  same  facts  in 
substance,  and  appended  as  exhibits  several  letters  showing 
their  correspondence  with  McCauley  relative  to  the  com- 
promise. 

On  final  hearing,  on  pleadings  and  proof,  the  Chancellor 
dismissed  the  bill,  but  without  stating  any  reasons  for  his 
decision  ;  and  his  decree  is  now  assigned  as  error. 

Bragg  &  Thorington,  for  the  appellant. — Fraud  in  a  court 
of  equity,  includes  all  acts  or  omissions  which  involve  a 
breach  of  any  legal  or  equitable  duty,  trust,  or  confidence, 
justly  reposed,  by  which  another  is  injured,  or  an  undue  ad- 
vantage is  taken  of  him.  It  is  not  limited  to  those  acts  which 
will  avoid  a  deed  at  law,  or  on  which  a  jury  will  be  instructed 
to  find  against  the  validity  of  a  conveyance.  A  court  of 
equity  looks  to  the  substance,  rather  than  to  matters  of  form  ; 
and  will  not  allow  any  machinery  or  contrivance,  though  it 
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may  attain  the  dignity  of  a  judgment  or  decree,  to  consummate 
and  perfect  a  fraud  on  the  rights  of  third  persons.  And  in 
the  investigation  of  questions  of  fraud,  a  court  of  equity  is 
not  confined  by  the  strict  rules  which  govern  courts  of  law, 
but  acts  upon  principles  and  presumptions  peculiar  to  itself. 
These  general  principles,  applicable  to  all  cases  of  fraud,  are 
stated  as  elementary  principles,  and  are  recognized  by  decis- 
ions of  this  court. — Story's  Equity,  vol.  1,  §§  187-90 ;  Kerr 
on  Fraud  and  Mistake,  44r-46 ;  Kennedy  v.  Keftinedy,  2  Ala. 
592-6  ;  Snodgroftsv.  Br.  Bank,  25  Ala.  174  j  Marlin  v.  Smith, 
4  Bank.  Reg.  83  ;  Reese  v.  Kirk,  29  Ala.  410.  An  application 
of  these  principles  to  the  facts  of  this  case,  as  established  by 
the  pleadings  and  evidence,  clearly  shows  error  in  the  Chan- 
cellor's decree.  The  complainant's  debts  was  not  only  ad- 
mitted, but  was  conclusively  established  by  judgment  at  law. 
Viti  Brothers,  old  creditors,  had  refused  to  compromise  their 
claim,  except  for  cash  ;  and  they  had  no  knowledge  or  notice 
of  the  notes  and  mortgage  for  their  benefit  until  McOauley's 
visit  to  Philadelphia,  after  the  execution  of  the  notes  and 
mortgage.  They  admit  their  knowledge  of  his  insolvency, 
and  it  is  immaterial  whether  they  had  knowledge  of  the  par- 
ticular debt  due  to  the  complainant,  which  had  been  reduced 
to  judgment  before  their  acceptance  of  the  compromise 
effected  by  the  notes  and  mortgage  ;  and  it  is  a  fair  inference 
from  the  facts  in  evidence,  that  their  acceptance  of  the  notes 
and  mortgage,  in  compromise  of  their  claim,  was  induced  by 
notice  of  the  complainant's  judgment,  when  communicated  by 
McCauley  during  his  personal  visit.  McCauley,  the  debtor, 
was  the  chief  actor  in  all  the  transactions  and  proceedings 
here  assailed,  and  he  had  full  knowledge  of  all  the  facts.  He 
conceived  and  perfected  the  plot  for  the  execution  of  the 
notes  and  mortgage,  in  fraud  of  the  complainant's  legal  rights  ; 
and  admitted  under  oath  the  facts  alleged  in  the  bill  for  fore- 
closure by  Brassill,  although  he  knew  that  Brassill  was  not 
entitled  to  a  foreclosure,  the  security  debt  not  having  been 
paid,  and  one  of  the  notes  not  being  due  at  that  time. —  Whit- 
aker  v.  DeGraffenreid,  6  Ala.  303  ;  Singleton  v.  Gayle,  8  Port. 
274.  The  decree  should  be  set  aside,  independent  of  the 
question  of  actual  fraud,  because  Cromelin  had  no  notice  of 
the  suit,  and  the  decree  is  constructively  fraudulent  as  against 
him.— 1  Story's  Equity,  §  438  :  Story's  Eq.  PI.  §  427  ;  Secor 
V.  Brooks,  8  Ala.  500  ;  Crafts  v.  Dexter,  8  Ala.  767.  The  bill 
alleges  want  of  notice,  and  is  sworn  to ;  and  the  decree  pro 
confesso,  without  any  other  evidence,  does  not  overcome  the 
burden  of  proof.— Rule  29,  Rev.  Code,  827;  31  Ala.  192  ;  11 
Ala.  668  ;  23  Ala.  797  ;  16  Ala.  233 ;  17  Ala.  738  ;  5  Ala.  173. 
Even  if  the  decree  pro  confesso  had  been  regularly  entered, 
Vol.  ltvu. 
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Cromelin  would  not  be  concluded,  because  he  did  not  discover 
the  fraud  until  after  the  termination  of  the  foreclosure  suit. 
Kerr  on  Fraud  and  Mistake,  293-4,  352  ;  Story's  Eq.  PI.  §  426, 
note  ;  3  Sandf.  Ch.  135  ;  2  P.  Wms.  73  ;  1  Vesej,  sr.  383  ; 
Willard's  Equity,  160  ;  1  Madd.  Chan.  Pr.  236-7. 

W.  H.  Barnes,  contra. — The  bill  cannot  be  supported  as  a 
bill  of  review,  because  such  a  bill  was  barred  by  the  statute 
of  limitations. — Code,  §  3843,  It  can  only  be  supported  as 
an  original  bill  to  impeach  a  decree  on  the  ground  of  fraud ; 
and  to  sustain  such  a  bill,  the  rule  requires  proof  of  actual, 
positive  fraud  in  the  rendition  or  procurement  of  the  decree. 
Kerr  on  Fraud  and  Mistake,  353  ;  Patch  v.  Ward,  L.  E.  3  Ch. 
App.  203.  Nor  will  a  decree  be  set  aside  on  the  ground  of 
fraud,  unless  it  appears  that  a  different  result  will  be  attained 
on  another  hearing  of  the  cause. — Freeman  on  Judgments, 
420,  §  498  ;  20  Iowa,  229  ;  Gregory  v.  Ford,  14  Cal.  138  ; 
Foivler  v.  Lee,  10  Gill  &  J.  363;  Piggott  v.  Addichs,  3  G. 
Greene,  427  ;  Craioford  v.  White,  17  Iowa,  560.  The  record 
shows  that  the  complainant  had  knowledge  of  the  material 
facts  on  which  he  now  relies,  before  the  expiration  of  the 
period  within  which  he  might  have  filed  a  bill  of  review,  or 
might  have  sued  out  an  appeal ;  and  he  cannot  now  attack 
the  decree  on  those  grounds.  As  to  the  other  matters  on 
which  the  complainant  relies,  he  fails  to  show  any  ground  on 
which  he  could  have  resisted  the  rendition  of  the  original  de- 
cree. Fraud  on  the  part  of  McCauley,  the  debtor,  in  which 
Viti  Brothers  did  not  participate,  and  of  which  they  are  not 
even  proved  to  have  been  cognizant,  cannot  affect  their  rights. 
See  Crawford  v.  Kirhsey,  55  Ala.  282,  an;l  numerous  decis- 
ions of  this  court.  Fraud  will  never  be  presumed,  when  the 
facts  may  consist  with  honesty  and  good  intentions. — Steele  v. 
Kinkle  &  Lehn,  3  Ala.  352  ;  Smith  v.  Br.  Bank,  21  Ala,  125  ; 
Insurance  Go.  v.  Pettioay,  24  Ala,  544. 

SOMERVILLE,  J.— This  bill  is  filed  for  the  purpose  of 
vacating  and  setting  aside  a  final  decree  of  the  Chancery 
Court  of  Lee  county,  and  a  sale  of  land  made  under  it,  on  the 
alleged  ground  of  fraud.  That  a  court  of  equity  possesses 
jurisdiction  to  relieve  against  fraud  in  judicial  proceedings,  is 
everywhere  a  universally  recognized  principle.  The  judg- 
ment or  decree  against  which  relief  is  invoked,  however,  must 
have  been  procured  by  fraud,  either  in  its  original  rendition, 
or  by  a  subsequent  fraudulent  alteration  ;  and  this  fraud 
must,  in  a  sense,  be  shown  to  be  actual  and  positive.  When 
this  is  clearly  established  by  satisfactory  proof,  it  is  honorable 
to  our  system  of  equity  jurisprudence,  that  such  infection  of 
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fraud  is  made  to  vitiate  every  transaction,  and  the  solemn 
judgments  of  courts  are  no  exception  to  the  salutary  rule. 
Freeman  on  Judgments,  §§  489-490 ;  Blunn  v.  Worrell,  16 
Barb.  221 ;  Ogden  v.  Larrabee,  57  111.  389  ;  Kerr  on  Fraud  & 
Mistake,  pp.  352-3  ;  Gelatian  v.  Erivin,  1  Hopk.  48  ;  Barnesly 
V.  Powell,  1  Ves.  120,  285. 

If  the  judgment  or  decree  assailed  has  been  rendered,  even 
without  the  service  of  process,  and  without  the  knowledge  of 
the  defendant,  the  better  established  rule  now  seems  to  be, 
that  a  court  of  equity  will  not  interfere  to  set  it  aside,  unless 
*  it  is  made  to  appear  that  the  "  result  will  be  other  or  different 
from  that  already  reached." — Freeman  on  Judg.  §  498  ;  Tag- 
gart  v.  Wood,  20  Iowa,  236. 

Courts  will  not  strive  either  to  force  conclusions  of  fraud  ; 
and  if  the  circumstances  and  facts  in  evidence  are  fairly  sus- 
ceptible of  an  honest  intent,  that  construction  will  be  placed 
upon  them. — Life  Ins.  Co.  v.  Peihoay,  24  Ala.  544. 

Nor  is  it  sufficient,  that  the  mortgagor,  or  the  defendant  in 
the  decree  of  foreclosure,  entertained  a  fraudulent  intent,  if 
the  mortgagee  and  complainant  did  not  have  knowledge  of, 
or  participate  in  it  collusively,  or  have  knowledge  of  facts 
sufficient  to  charge  him  with  notice  of  such  illegal  intent. 
Florence  Sewing  Machine  Co.  v.  Zeighr,  58  Ala.  221. 

The  evidence  in  this  case  shows,  that  neither  Brassill  nor 
the  Viti  Brothers  knew  of  the  existence  of  the  appellant 
Cromelin's  claim  against  McCauley,  at  the  time  of  their  trans- 
action with  the  latter.  The  facts  that  McCauley  was  finan- 
cially embarrassed,  and  that  this  was  known  to  them,  and  that 
the  security  taken  by  them  was  for  an  antecedent  debt, 
would  have  been  no  legal  ground  of  defense,  even  if  presented 
as  such  in  the  original  suit. —  Craivford  v.  Kirhsey,  55  Ala. 
282.  There  are  badges  of  fraud,  and  circumstances  of  sus- 
picion, disclosed  in  the  evidence  ;  but  these  are  not  sufficient 
to  satisfy  us  that  the  decree  of  the  Chancellor  was  not  proper 
and  free  from  error.     It  is  therefore  affirmed. 

StonEj  J.,  not  sitting. 
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Goldthwaite  v.  National  Bank. 

BiU  in  Equity  to  establish  Equitable  Set-  Off  against  Judgment. 

1.  Set-off;  what  demands  are  available  at  law. — A  cross  demand,  to  be  avail- 
able as  a  set-oflF  at  law,  must  be  such  as  would  support  an  independent  action 
at  law  by  the  defendant,  at  the  commencement  of  the  suit  ;  hence,  a  payment 
of  his  principal's  debt  by  the  surety,  after  the  commencement  of  suit  against 
him  on-a  debt  due  to  his  principal,  is  not  available  as  a  set-ojff  in  the  action. 

2.  Same,  as  against  assignee  of  nofe.  — As  against  the  assignee  or  holder  of  a 
promissory  note,  suing  the  maker,  the  doctrine  of  set-off  has  never  been  car- 
ried further  than  to  put  him  in  the  place  of  the  payee,  or  party  having  the  ben- 
eficial interest  ;  and  a  set-off  in  favor  of  the  maker,  against  an  intermediate 
bolder,  has  been  uniformly  disallowed,  in  the  absence  of  an  agreement  founded 
on  new  consideration,  between  the  maker  and  such  intermediate  holder. 

3.  Equitable  set-off,  on  ground  of  insolvency. — In  the  absence  of  all  interven- 
ing equities,  courts  of  equity  put  the  same  construction  on  statutes  of  set-oflF 
as  do  courts  of  law.  Insolvency  is  recognized  as  a  ground  for  the  allowance 
of  a  set-off  in  equity,  when  it  would  not  be  allowed  at  law,  but  it  is  only  the 
insolvency  of  the  original  creditor  against  whom  the  claim  is  asserted  ;  and 
•while  the  assignee  of  non-negotiable  paper  takes  it  subject  to  all  equities  to 
'which  it  was  subject  in  the  hands  of  the  assignor,  this  means  only  the  equi- 
ties between  the  original  parties,  and  does  not  include  equities  which  may 
arise  between  other  parties  in  the  course  of  its  transfer. 

Appeal  from  the  Chaucery  Court  of  Montgomery. 

Heard  before  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  20th  December,  1875, 
by  George  Goldthwaite,  against  the  First  National  Bank  of 
Montgomery ;  and  sought  to  enjoin,  and  to  establish  an 
equitable  set-off  against  a  judgment,  which  the  defendant  had 
recovered  against  the  complainant,  in  the  City  Court  of  Mont- 
gomery, on  the  11th  December,  1875,  for  the  sum  of  $4,326,27, 
besides  costs.  The  action  at  law,  in  which  the  judgment  was 
rendered,  was  commenced  on  the  3d  December,  1874,  and  was 
founded  on  said  Goldthwaite's  promissory  note,  or  obligation, 
dated  Montgomery,  February  16th,  1871,  and  in  the  follow- 
ing words  :  "  Due  Barnett,  Micou  &  Co.,  a  copartnership 
composed  of  Thos.  M.  Barnett,  Nicholas  D.  Barnett,  and 
Benj.  H.  Micou,  twelve  thousand,  five  hundred  and  fifty-seven 
33-100  dollars  ($12,557.33),  with  interest  from  Ist  January, 
1871.  This  obligation  is  for  a  settlement  had  this  day,  for 
money  advanced  in  June,  1869,  to  pay  for  $15,000  of  the  cap- 
ital stock  of  the  Tallassee  Manufacturing  Company  Number 
One,  and  now  held  in  my  name.  To  secure  the  payment  of 
above  amount,  I  hereby  authorize  said  Barnett,  Micou  &  Co. 
to  apply  any  dividends  which  may  accrue  on  said  stock,  to 
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the  payment  of  this  obligation  ;  also,  to  pledge  said  stock  to 
the  payment  of  above  obligation."  Indorsed  on  this  obliga- 
tion were  several  credits  for  partial  payments,  amounting  to 
$(5,000,  dated  May  27,  and  July  2,  1873,  and  a  release  of  fifty 
shares  of  the  stock  "  in  consideration  of  certain  credits  as  div- 
idends received  on  the  within  obligation,  and  certain  other 
credits  entered  on  back  of  said  note,  said  release  to  date  from 
1st  July,  1873  ;"  which  release  was  signed  by  said  Barnett, 
Micou  &  Co. 

The  bill  sought  to  establish,  as  an  equitable  set-off  against 
this  judgment,  certain  payments  made  by  the  complainant, 
as  accommodation  indorser  for  the  Tallassee  Manufacturing 
Company,  on  several  bills  of  exchange.  The  bills  were 'seven 
in  number ;  were  drawn  by  the  said  corporation,  on  Barnett, 
Micou  &  Co.,  by  whom  they  were  accepted  ;  were  drawn  and 
indorsed  on  the  27th  November,  1873,  and  matured  on  dif- 
ferent days  during  the  months  of  January,  February,  and 
March,  18 ?4.  The  payments  made  by  the  complainant  on 
these  bills,  amounting  to  about  $2,500,  were  made  in  January, 
February,  and  March,  1875.  The  bill  alleged  that  the  com- 
plainant, "  on  or  about  the  15th  June,  1869,  subscribed  for 
and  purchased  one  hundred  and  fifty  shares  of  the  capital 
stock  of  said  Tallassee  Manufacturing  Company,  amounting 
in  the  aggregate  to  $15,000  ;  that  afterwards,  on  or  about  the 
16th  February,  1871,  a  settlement  was  made  of  bis  liability  for 
said  stock,  when,  after  allowing  him  credits  for  the  dividends 
declared  on  said  stock  after  his  purchase,  and  other  credits, 
in  full  settlement  of  the  balance  due  from  him  for  said  stock, 
he  executed  and  delivered  his  obligation,"  above  set  out,  a 
copy  of  which  was  made  an  exhibit  to  the  bill ;  "  that  said 
obligation  was  in  fact  taken  on  account  of  said  Tallassee 
Manufacturing  Company,  and  sundry  payments  thereon  were 
made  by  complainant  to  said  company,  and  sundry  dividends 
on  said  stock  were  credited  thereon  ;  that  said  obligation, 
shortly  after  its  execution,  was  transferred  to  said  company, 
and  was  held  and  owned  by  said  company  until,  as  complain- 
ant has  since  learned,  the  5th  November,  1873  ; "  that  he  in- 
dorsed the  bills  of  exchange,  on  the  27th  November,  1873, 
"  for  the  accommodation  of  said  company,  and  without  any 
other  consideration  ;  that  said  company  was  insolvent  on 
said  27th  November,  1875,  when  complainant  so  indorsed  said 
bills  for  its  accommodation,  and  has  so  continued  ever  since  ; 
that  at  the  time  com.plainant  so  indorsed  said  bills,  as  afore- 
said, no  notice  had  been  given  to  him,  or  to  any  person  au- 
thorized to  receive  such  notice,  that  his  said  obligation  had 
been  transferred  by  said  company,  but  he  then  believed  that 
said  company  still  held  said  obligation,  and  if  any  transfer 
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thereof  had  then  been  made  by  said  company,  complainant 
was  not  then  informed,  and  was  wholly  ignorant  of  the  same;" 
and  that  the  defendant,  in  its  action  at  law  on  his  obligation, 
refused  to  allow  him  any  credit  or  set-off  on  account  of  the 
payments  which  he  had  been  compelled  to  make  on  account 
of  his  liability  as  accommodation  indorser  of  said  bills  of  ex- 
change. 

The  defendant  answered  the  bill,  admitting  that  the  com- 
plainant subscribed  for  and  purchased  the  stock  from  said 
corporation  as  alleged,  but  alleging  that  he  executed  his  notes 
for  the  purchase-money  payable,  not  to  the  company,  but  to 
Barnett,  Micou  &  Co.,  and,  on  subsequent  settlement  with 
said  firm,  executed  his  obligation  payable  to  them,  as  shown 
by  the  exhibit  to  the  bill ;  that  this  obligation  was  given  for 
his  indebtedness  to  said  partnership,  and  any  payments  or 
credits  made  or  allowed  thereon  were  made  to  said  partner- 
ship and  credited  by  it,  and  not  to  or  by  said  company  ;  de- 
nied that  the  company  held  or  owned  said  obligation  prior  to 
November  5th,  1873,  when  it  was  transferred  to  the  defend- 
ant, for  valualjle  consideration,"  by  Benj.  H.  Micou  ;  and 
alleged  that  the  defendant,  at  the  time  of  said  transfer,  "had 
no  notice  of  any  defenses  or  equities  then  existing  between 
the  parties  to  said  obligation,  or  any  defects  in  said  obliga- 
tion, and  none  then  existed,  so  far  as  this  defendant  knows, 
has  been  informed,  or  believes." 

The  Chancellor  overruled  a  demurrer  to  the  bill  for  want  of 
equity,  but  dismissed  the  bill  on  final  hearing  on  pleadings 
and  proof ;  and  his  decree  is  now  assigned  as  error. 

Troy  &  Tompkins,  for  appellant. — The  bills  of  exchange 
which  were  indorsed  by  Goldthwaite  for  the  accommodation 
of  the  Tallassee  Manufacturing  Company,  and  which  were 
afterwards  paid  by  him,  the  amount  so  paid  being  now  as- 
serted as  an  equitable  set-off  against  the  judgment  at  law, 
were  so  indorsed  by  him  on  the  27th  November,  1873 ;  and 
he  became  a  creditor  of  the  corporation  from  that  time,  and 
had  a  right  to  retain  a  debt  or  fund  in  his  hands,  as  indem- 
nity against  his  liability,  on  his  principal  becoming  insolvent. 
Railroad  Co.  v.  Rhodes,  8  Ala.  217  ;  Ex  parte  Metcalfe,  11 
Vesey,  404  ;  Chitty  on  Bills,  §  746,  note  n  ;  Feazle  v.  Dillard, 
8  Leigh,  30 ;  Battle  v.  Hart,  2  Dev.  Eq.  31.  Although  Gold- 
thwaite's  note,  on  which  the  judgment  was  rendered,  was 
assigned  to  the  First  National  Bank  prior  to  his  accommoda- 
tion indorsement  of  the  bills  ;  yet  he  had  no  notice  of  the 
assignment  until  after  he  had  incurred  that  liability,  and  his 
right  of  set-off  was  not  affected  until  he  had  notice  of  the 
assignment. —  Wray's  Adm'r  v.  Furniss,  27  Ala.  471 ;  Carroll 
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V.  Malme,  28  Ala.  521 ;  Cl<ypton  v.  Morris,  6  Leigh,  278.  The 
right  to  establish  the  set-off,  then,  depends  upon  the  insolv- 
ency of  the  corporation  when  the  liability  as  accommodation 
indorser  was  assumed,  and  the  want  of  notice  of  the  assign- 
ment at  that  time  ;  and  there  is  no  controversy  as  to  either 
of  these  facts.  The  effect  of  these  admitted  facts  can  not  be 
avoided,  on  the  ground  that  the  insolvent  corporation  was 
only  an  intermediate  holder  of  the  note  ;  because,  in  the  first 
place,  the  evidence  clearly  shows  that  the  corporation  was, 
in  fact,  the  real  owner  of  the  note  all  the  time ;  and,  in  the 
second  place,  because  the  bank  received  the  note  as  collat- 
eral security  for  pre-existing  debts  of  the  corporation.  As 
to  such  clwses  in  action,  the  rule  is  well  settled,  that  the 
assignee  takes  them  subject  to  all  the  equities  and  rights 
which  the  debtor  has  against  the  immediate  assignor  at  the 
time  of  the  assignment,  or,  rather,  at  the  time  notice  of  the 
assignment  is  given. — Colyer  v.  Craig  dt  Smith,  11  B.  Monroe, 
73.  The  note  was  given  to  Micou,  who  was  the  president  of 
the  manufacturing  corporation,  for  the  purchase  of  stock  in 
the  corporation  ;  and  it  was  taken  payable  to  Barnett,  Micou 

6  Co.,  of  which  firm  Micou  was  an  active,  managing  member. 
In  what  business  that  firm  was  engaged,  does  not  appear ; 
but  it  is  shown  by  the  testimony  of  N.  D.  Barnett,  a  partner, 
that  they  were  not  engaged  in  loaning  or  advancing  money  ; 
and  there  is  no  proof  that  Micou,  as  president,  had  any 
authority  to  transfer  the  note,  or  the  claim  of  the  corpora- 
tion for  the  purchase-money  of  the  stock,  to  himself  individ- 
ually, or  to  the  firm  of  which  he  was  a  partner,  and  no  such 
power  can  be  implied  from  his  position  as  president  of  such 
a  corporation  ;  and  there  is  no  proof  that  the  corporation 
ever  ratified  his  act,  or  was  even  informed  or  notified  of  it. 
Under  this  state  of  facts,  lihe  note  must  be  regarded  as  the 
property  of  the  corporation,  from  the  time  it  was  given,  and 
the  corporation  might  have  maintained  an  action  on  it. — An- 
drews d  Brothers  v.  Jones,  10  Ala.  460. 

D.  Clopton,  conti-a. — The  general  rules  of  set-off  are  the 
same  in  equity  as  at  law. — Waterman  on  Set-off,  416,  note, 
427 ;  3IcKinley  v.    Winston,  19  Ala.  301  ;  French  v.   Garner, 

7  Porter,  554.  The  principle  is  settled,  that  the  maker  of  a 
note  can  not  set  off  a  demand  against  an  intermediate  bene- 
ficial holder,  when  the  note  is  in  the  hands  of  a  subsequent 
assignee. — Stocking  v.  Totdmin,  3  Stew.  &  P.  35 ;  Kennedy  v. 
Manship,  1  Ala.  43 ;  Pitts  v.  Shortridge,  7  Ala.  494  ;  SyJces  v. 
Leiois,  17  Ala.  265;  McKenzie  v.  Hunt  &  Andrews,  32  Ala.  496. 
Under  the  facts  of  this  case,  the  Tallassee  Manufacturiog 
Company  can  not  be  considered  in  any  other  light  than  as 
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an  intermediate  beneficial  holder  ;  and  neither  the  time  when 
its  interest  was  acquired  by  transfer  from  Barnett,  Micou  & 
Co.,  nor  Micou's  authority  to  make  or  to  accept  the  transfer 
is  shown.  Goldthwaite's  original  note  was  given  in  June, 
1869,  for  the  price  of  stock  purchased  from  or  through  Bar- 
nett, Micou  <fe"Co.,  to  whom  it  was  made  payable,  and  who 
were  charged  with  the  amount  on  the  books  of  the  company. 
No  ownership  of  this  note,  or  interest  in  it,  was  ever  vested 
in  the  corporation,  or  asserted  by  it ;  and  when  the  note  was 
given  in  February,  1871,  on  which  the  judgment  was  ren- 
dered, it  was  given  on  settlement  of  the  accounts  between 
Goldthwaite*  and  Barnett,  Micou  &  Co.;  being  made  payable 
to  that  firm,  and  giving  them  authority  to  apply  the  dividends 
of  stock  to  its  payment,  the  stock  itself  being  also  pledged. 
This  note  was  never  transferred  to  the  company  until  after 
July,  1873,  and  probably  not  until  the  transfer  to  the  bank. 
Insolvency  is  an  admitted  ground  of  equitable  set-off ;  but 
the  complainant  does  not  bring  himself  within  the  rule  estab- 
lished by  the  decisions  of  this  court.  The  bill  alleges  that 
the  corporation  was  insolvent  on  the  27th  November,  1873, 
when  the  complainant  indorsed  the  bills  for  its  accommoda- 
tion ;  but  this  can  not  be  construed  as  an  averment  that  it 
was  insolvent  on  the  4th  November.  1873,  when  the  note  was 
transferred  to  the  bank  ;  nor  is  there  any  averment  that  the 
complainant,  in  indorsing  the  bills,  relied  on  his  existing  in- 
debtedness as  protection  against  the  liability  thereby  incur- 
red. If  the  company  was  solvent  when  the  liability  as  ac- 
commodation indorser  was  assumed,  and  afterwards  became 
insolvent,  before  notice  of  the  assignment ;  or,  if  the  com- 
plainant, in  becoming  accommodation  indorser  for  its  benefit, 
relied  on  his  indebtedness  as  indemnity  and  protection,  not 
then  having  notice  of  the  transfer  of  his  note  ;  in  either  case, 
he  might  claim  protection  against  his  liability  on  the  note. 
But  neither  of  these  is  the  case  made  by  the  pleadings  and 
proof,  and  the  bill  must  fail. — Railroad  Go.  v.  Rhodes,  8  Ala. 
226 ;  Andreios  v.  McCoy,  8  Ala.  920 ;  Carroll  v.  Malone,  23 
Ala.  521 ;  Merrill  v.  Souther,  6  Dana,  305. 

BRICKELL,  0.  J. — It  is  very  certain  the  demands  now 
attempted  to  be  set-off  were  not  available  in  a  court  of  law, 
because  they  were  not  subsisting  at  the  commencement  of  the 
action.  A  demand,  available  as  a  set-off  in  a  court  of  law, 
must  be  such  as  the  defendant  could,  at  the  commencement 
of  suit,  have  made  the  foundation  of  a  separate,  independent 
action  against  the  plaintiff.  A  surety,  therefore,  paying  the 
debt  of  the  principal  for  which  he  was  bound,  after  the  com- 
mencement of  suit  against  him  on  a  debt  due  the  principal, 
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whatever  may  be  the  merits  of  his  demand,  has  not  a  set-off 
available  at  law. — Cox  v.  Cooper,  3  Ala.  256 ;  FranJdin  v. 
McGuire,  10  Ala.  557.  Nor  would  the  set-off  have  been 
available  at  law,  if,  at  the  time  the  action  was  commenced,  it 
had  been  a  subsisting  demand.  Sets-off  have  never  been 
carried  further  than  to  put  the  assignee  in  the  place  of  the 
payee  or  obligee,  or  of  the  party  having  the  real,  beneficial 
interest,  though  not  expressly  named  as  the  payee  or  obligee. 
Unless  there  is  an  agreement,  founded  on  a  new  considera- 
tion, made  between  the  parties,  a  set-off  by  the  maker  of  a 
promissory  note,  against  an  intermediate  holder,  has  been 
uniformly  disallowed. — Stocking  v.  Toulmin,  3  St.'&Port.  35; 
Kennedy  v.  Manship,  1  Ala.  43  ;  Pitts  v.  Shortridge,  7  Ala.  494 ; 
Sykes  v.  Leivis,  17  Ala.  251 ;  McKenzie  v.  Hunt,  32  Ala.  494 ; 
Bostick  V.  Scruggs,  50  Ala.  10. 

In  the  absence  of  all  intervening  equities,  courts  of  equity 
put  the  same  construction  on  statutes  of  set-off  as  do  courts 
of  law — they  follow  the  law.  The  only  intervening  equity 
which  can  be  supposed  to  withdraw  the  demands  of  appel- 
lant from  the  operation  of  the  rule  at  law,  is  the  insolvency 
of  the  Tallassee  Manufacturing  Company  at  the  time  of  his 
indorsement  of  the  bills  of  exchange  for  the  accommodation 
of  the  company.  Insolvency  is  recognized  as  a  distinct 
equitable  ground  for  the  allowance  of  the  set-off  of  demands 
which  at  law  could  not  be  made  available. —  T.  C.  (&  D.  R. 
li.  Co.  V.  Rhodes,  8  Ala.  206  ;  Donelson  v.  Posey,  13  Ala.  752  ; 
Wray  v.  Furniss,  '2>1  Ala.  471 ;  Carroll  v.  Malone,  28  Ala.  521. 
But  it  is  the  insolvency  of  the  original  creditor  against  whom 
the  set-off  is  preferred.  No  case  in  this  court  has,  as  yet, 
gone  so  far  as  to  declare  that  the  insolvency  of  an  interme- 
diate assignee,  against  whom  a  set-off  is  preferred,  will  justify 
the  interference  of  a  court  of  equity,  and  a  departure  from 
the  fixed  construction  of  the  statute  in  courts  of  law. 

Upon  what  principle  can  the  court  interfere,  and  vary  the 
construction  of  the  statute  ?  While  it  is  true  that  the  as- 
signee of  a  paper,  not  negotiable,  takes  it  subject  to  all  the 
equities  to  which  it  was  subject  in  t)ie  hands  of  the  assignor, 
this  is  here  understood  to  mean  the  equities  existing  between 
the  original  parties,  and  not  equities  which  may  arise  as  to 
other  parties  in  the  course  of  the  transfer  of  the  paper. 
Tison  V.  Peoples  Saving  &  Loan  Association,  57  Ala.  323.  It 
is  these  equities  only  the  assignee  risks  ;  and  if  the  risk  of 
others  were  devolved  upon  him,  as  is  said  in  Blair  v. 
Mathiott,  46  Penn.  St.  265,  it  would  put  an  end  to  the  trans- 
mission of  such  choses  in  action  altogether,  a  thing  which  the 
law  has  no  policy  in  discouraging. — Downey  v.  Thonp,  63 
Penn.  St.  322.     If  equity  should  intervene,   and  embarrass 
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the  assignee  with  the  settlement  of  all  matters  which  may  be 
the  proper  subjects  of  sets-off  as  between  the  maker  or  obli- 
gor and  intermediate  assignees  or  holders,  it  would  involve 
him  in  litigation,  and,  it  may  be,  loss,  because  of  dealings 
between  parties  of  which  the  paper  can  give  him  no  notice, 
nor  information  of  any  fact  to  put  him  on  inquiry.  The 
paper,  of  itself,  furnishes  the  assignee  evidence  that  the  orig- 
inal transaction  was  between  the  maker  and  payee ;  and 
there  is  good  reason  for  subjecting  him  to  all  the  equities  ex- 
isting between  them.  The  transfer,  or  assignment,  is  a 
transaction  between  the  successive  assignors  and  assignees, 
to  which  the  maker  is  not  a  privy  or  a  party,  and  cannot  ex- 
cite inquiry  whether  there  have  been  any  transactions  be- 
tween him  and  either  or  all  of  the  assignors.  It  would  be  a 
departure  from  the  general  principle,  that  the  assignee  of  a 
chose  in  action  risks  only  the  equities  existing  between  the 
original  parties,  and  not  equities  which  may  exist  against  an 
assignor,  and  would  embarrass  their  transfer,  diminishing 
their  value,  if,  in  a  court  of  equity,  there  was  a  departure 
from  the  settled  construction  of  the  statutes  of  set-off,  sub- 
jecting the  assignee  to  loss,  because  they  may  have  existed 
against  any  or  all  the  assignors. 

The  appellee  became  the  holder  of  the  note  on  a  valuable 
consideration,  whether  it  was  taken  as  a  mere  pledge  for  the 
payment  of  pre-existing  debts,  or  upon  a  new  consideration — 
the  giving  of  further  time  for  the  payment  of  such  debts — sub- 
ject to  no  other  equities  than  such  as,  before  notice  of  the 
assignment,  existed  between  the  appellant  and  the  original 
payees,  not  subject  to  such  mere  equities  or  rights  as  set-off, 
as  may  have  arisen  between  the  appellant  and  the  Tallassee 
Manufacturing  Company.  If,  before  notice  of  the  assign- 
ment, the  appellant  had  paid  the  note  to  the  company,  or  if, 
when  the  bills  were  indorsed,  or  at  any  time  before  notice  of 
the  assignment,  there  had  been,  upon  a  new  consideration, 
an  agreement  between  him  and  the  company,  that  he  should 
pay  the  bills  in  satisfaction  of  the  note,  it  may  be  he  would 
have  an  equity  superior  to  that  of  the  appellee.  That  is  not 
the  case  now  presented. 

Affirmed. 

Stone,  J.,  not  sitting. 
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Marcum  v.  Burgess  et  al. 

Action  on  Sheriff's  Bond  for  Damages  for  Failing  to  Return 

Execution. 

1.  Sheiiff;  what  damages  recoverable  again  st  for  failing  f.o  return  execution,  and 
how  recovered. — The  failure  of  a  sheriff  to  return  an  execution  according  to  its 
mandate,  is  a  breach  of  hi»  official  bond  for  which  the  plaintiff  may,  in  a  com<- 
mon  law  action,  recover  damages  ;  but  in  the  absence  of  averment  and  proof 
of  actual  injury,  the  damages  are  nominal,  and  the  statutory  damages  of  twenty 
per  cent  on  the  amount  of  the  judgment  am  not  recoverable  in  such  an  action, 
but  only  in  a  summary  proceeding  under  the  statute. 

Appeal  from  Etowah  Circuit  Court. 

Tried  before  Hon.  "W.  L.  Whitlock. 

This  action  was  brought  by  G.  J.  Marcum  against  Thomas 
J.  Burgess,  and  the  sureties  on  his  official  bond  as  sheriff  of 
Etowah   county.     The  complaint  contained  two  counts,  the 
first  of  which  claimed  live  thousand  dollars  for  the  breach  of 
the  condition  of  a  bond  made  by  the  defendants,  payable  to 
the  State  of  Alabama  with  condition  "that  if  the  said  Bur- 
gess shall  faithfully  perform  all  the  duties  that  are,  or  may 
be  by  law,  required  of  him  as  such  sheriff,  <fec.,"  and  plaintiff 
'averred  that  the  condition  of  the  bond  had  been  broken  by 
said  Burgess  in  this,  "that  he  did  not  faithfully  discharge  the 
duties  of  sheriff  during  the  time  he  continued  to  act  as  such; 
that  one  alias  writ  of  fieri  facias  issued  from  the  Circuit  Court 
of  Etowah  county  by  the  clerk  of  said  court,  on  October  30th, 
1879,  in  favor  of  G.  J.  Marcum  against  C.  O.  Hughes,  as  ad- 
ministratrix of  the  estate  of  Joseph  Hughes,  deceased,  for  the 
sum  of  $334.77,  besides  costs  of  suit,  which  said  writ  of  fieri 
facias  was  placed  in  the  hands  of  said  Burgess  as  such  sheriff, 
October  30th,  1876,  and  which  said  fieri  facias  was  issued  on 
a  judgment  rendered  March  31st,  1876,  in  said  Circuit  Court, 
for  $33i.77,  and   which  writ  said   Burgess  failed  to   return 
three  days  before  the  Circuit  Court  to  which  the  same  was 
returnable,  according  to  the  mandate  thereof,  "wherefore,  for 
the  failure  of  said  Burgess,  sheriff  as  aforesaid,  to  return  said 
writ  oi  fieri  fanias  according  to  law  and  the  mandate  thereof, 
the  plaintiff  claims  twenty  per  cent,  on  the  amount  of  said 
judgment,  with  the  interest  thereon."     The  second  count  was 
substantially  the   same,  and  averred  a  failure  to   return   a 
plui'ies  fieri  facias  issued  on  the  same  judgment.     The  de- 
fendants demurred  to  the  complaint,  because  :  "1.  The  plaiu- 
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tiff  seeks  to  recover  in  this  action  the  summary  statutory 
penalty  of  twenty  per  cent  for  failing  to  return  the  execution 
which  was  not  recoverable  in  this  action.  2.  Plaintiff  does 
not  allege  wherein,  nor  to  what  extent,  he  has  been  damaged. 
3.  The  complaint  and  each  count  thereof  is  bad  because  it 
sets  out  by  claiming  five  thousand  dollars  as  damages,  and 
ends  by  claiming  the  statutory  penalty  of  twenty  per  cent,  for 
failing  to  return  the  execution,  and  is  therefore  bad  for  duplic- 
ity." The  court  sustained  the  demurrer,  the  plaintiff  de- 
clined to  plead  over,  and  judgment  was  thereupon  rendered 
in  favor  of  the  defendants. 

The  rendition  of  this  judgment  is  the  error  assigned. 

W.  B.  Martin,  for  appellant.     (No  brief  on  file). 

Denson  &  DiSQUE,  for  appellees. — A  suit  can  not  be  main- 
tained in  the  ordinary  manner  on  a  sheriff's  bond  to  recover 
the  statutory  penalty  for  failure  to  return  an  execution.  This 
penalty  is  given  by  the  statute  only,  and  the  statute  provides 
the  remedy  to  enforce  it.  This  excludes  every  other  remedy. 
Asken  v.  Myrick,  54  Ala.  30 ;  Janney  and  Wife  v.  Buell,  55 
Ala.  408. 

STONE,  J.— The  statutory  damages  of  twenty  per  cent, 
on  the  judgment  for  not  returning  an  execution  according  to 
the  mandate  thereof,  can  be  recovered  of  a  sheriff  only  in  a 
summary  proceeding  under  the  statute. — Code  of  1876,  sec-" 
tion  3357 ;  Governor  v.  Powell,  10  Ala.  544.  In  a  common  law 
action  on  the  bond  for  not  returning  such  process,  the  stat- 
utory damages,  as  such,  can  not  be  recovered.  The  violation 
of  duty  by  the  sheriff,  in  not  returning  the  execution,  is  a 
breach  of  the  official  bond,  which  entitles  the  plaintiff  to  re- 
cover ;  but  in  the  absence  of  averment  and  proof  of  actual 
injury,  there  can  be  only  nominal  damages. — Bagley  v.  Har- 
ris, 9  Ala.  173  ;  Evans  v.  Governor,  18  Ala.  659.  The  Circuit 
Court,  however,  erred  in  sustaining  the  demurrer  to  the  com- 
plaint.    It  is  sufficient  for  the  recovery  of  nominal  damages. 

Reversed  and  remanded. 
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Lehman,  Durr  &  Co.  v.  Bryan. 

Homestead  Eocemption. 

1.  Conveyance  qffomestead,  by  husband  to  wife,  not  fraudulent. — The  convej- 
ance  by  a  husband  to  his  wife  of  a  homestead,  even  though  voluntary,  is  not 
fraudulent. 

2.  Abandonment  of  homestead  ;  what  constitutes.-  Temporary  absence  is  not 
necessarily  an  abandonment.  The  animioi  rerertendi  of  the  owner  is  a  mate- 
rial element  in  the  determination  of  the  question. 

3.  Animus  rerertendi;  how  arrived  at. — The  intention  to  return  by  circum- 
stances and  conditions  attending  the  removal,  including  the  declarations  of 
the  party  accompanying  the  act. 

4.  Declarations  made  after  ri/jhts  of  creditors  have  intervened. — Declarations 
made  advantageous  to  the  declarant  after  the  rights  of  creditors  have  inter- 
vened, are  entitled  to  but  little,  if  any,  weight. 

5.  Animus  revertendi;  what  constibdes. — Where  a  husband  left  his  home 
with  his  family,  intending  to  return  if  his  wife's  health  improved,  held :  The 
onij/iws  1-evertendi  was  not  a  present  intention  existing  at  the  time  of  the  re- 
moval, and  the  removal  forfeits  exemptions. 

Appeal  from  Henry  Circuit  Court. 

Heard  before  Hon.  H.  D.  Clayton. 

It  appears  from  the  record,  that  on  March  9th,  1876, 
Lehman,  Durr  &  Co.  recovered  a  judgment  against  Henry 
Wechsler,  in  the  Circuit  Court  of  Henry  county,  upon  which 
execution  was  issued  and  a  levy  made  by  the  sheriff  upon  a 
stock  of  goods  owned  by  the  defendant.  This  stock  of  goods 
was  claimed  by  W.  Kelly  &  Bro.,  and  pending  the  settlement 
of  their  suit,  another  execution  was  issued  in  favor  of  Leh- 
man, Durr  &  Co.,  and  levied  upon  a  house  and  lot,  the  former 
home  of  Henry  Wechsler.  The  house  was  then  occupied  by 
J.  C.  Bryan.  The  sheriff  sold  the  house  and  lot  under  the 
last  execution,  and  Lehman,  Durr  &  Co.  became  the  pur- 
chasers. They  thereupon  sued  Bryan  in  detinue,  and  Wech- 
sler filed  his  claim  of  exemption.  The  other  facts  appear  in 
the  opinion. 

Wm.  C.  Gates,  for  appellant. 

Henry  R.  Shorter,  contra. 

SOMERVILLE,  J. — If  the  property  sued  for  in  this  ac- 
tion was  the  homestead  of  Henry  Wechsler  at  the  date  of  the 
deed  made  by  him  to  his  wife,  and  as  such  exempted  from 
liability  to  execution  for  debts,  the  conveyance  of  it,  even 
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though  voluntary,  would  not  be  fraudulent  as  to  creditors. 
Such  property  cannot  be  the  subject  of  a  fraudulent  convey- 
ance, for  the  reason  that  the  rights  of  no  creditor  can  be  pre- 
judiced by  it. — Fellows'  Adm'r  v.  Lewis,  MSS.;  Bump  on 
Fraud.  Con.  p.  268 ;  Thomp.  on  Homesteads,  §§  411-12. 

The  practical  question  presented  for  our  decision  is,  do  the 
facts  stated  show  an  abandonment  of  the  homestead,  and  its 
consequent  loss  by  forfeiture  ?  Under  the  constitutional  and 
statutory  provisions  in  force  at  the  time  of  the  transaction, 
actual  occupancy  was  necessary  to  support  a  claim  of  home- 
stead exemption.  Before  the  enactment  of  section  2843  of 
the  Code  of  1876,  which  provides  that  the  temporary  quit- 
ting or  leasing  of  a  homestead,  for  a  period  of  not  more  than 
tivelve  months  at  any  one  time,  shall  be  deemed  an  abandon- 
ment of  it,  and  such  lease  or  renting  was  held  to  operate  as 
a  forfeiture  of  the  right  of  homestead. — Koster  v.  Mc  Williams, 
41  Ala.  302. 

Temporary  absence,  however,  is  not  necessarily  an  aban- 
donment. The  animiLS  revertendi  of  the  owner  is  a  material 
element  in  the  determination  of  the  question.  This  may  be 
arrived  at  by  circumstances  and  conditions  attending  the  re- 
moval, including  the  declarations  of  the  party  accompanying 
the  act,  manifesting  an  intention  of  temporary  or  permanent 
absence,  as  the  case  may  be.  Declarations  made  advan- 
tageous to  the  declarant  after  the  rights  of  creditors  have  in- 
tervened are  entitled,  however,  to  but  little,  if  any  weight. 
Donley  v.  Ayres,  23  Cal.  108  ;  Thomp.  Homesteads,  §  270. 

In  the  present  instance,  the  premises  claimed  as  a  home- 
stead were  rented  out  before  the  existence  of  any  statute 
permitting  it.  The  owner  removed,  with  his  family,  from  the 
county,  "  intending  to  return  if  his  ivifes  health  improved,  but 
never  did  return  to,  or  occupy  said  house  and  lot."  "While 
the  property  continued  to  be  so  leased  to  a  tenant,  on  August 
15,  1877,  Wechsler  filed  and  recorded  his  exemption  claim, 
and  on  the  same  day,  made  a  voluntary  conve3'ance  of  it  to 
his  wife,  for  the  declared  purpose  of  "  securing  a  home  to  his 
wife  and  children,  in  case  any  accident  should  befall  him." 
The  purpose  to  return  was  on  a  contingency  which  might 
never  happen.  It  was,  therefore,  an  abandonment  for  the 
present,  with  the  possibility  of  a  future  change  in  purpose. 
The  animus  revertendi  was  not  a  present  intention  existing  at 
the  time  of  the  removal,  but  a  mere  possible,  or  at  most 
probable,  future  purpose.  Under  the  past  decisions  of  this 
court,  the  homestead  exemptions  was  forfeited,  the  facts  con- 
stituting a  clear  case  of  abandonment. — Sloiu  v.  Lillie,  63 
Ala.  257;  Boyle  v.  Le Grand  &  Co.  59  Ala.  566;  3IcCon- 
naughy  v.  Baxter,  55  Ala.  379 ;  Code,  §  2843. 
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Independently  of  the  above  considerations,  even  though 
the  conveyance. in  question  were  valid,  it  would  be  sustained 
only  in  a  court  of  equity.  There  was  no  transfer  of  the  legal 
title  effected  by  the  deed  from  Wechsler  to  his  wife,  such  as 
would  enable  the  defendant  in  ejectment  to  resist  a  recovery 
at  law. — McMillan  v.  Peacock,  57  Ala.  127  ;  Gamble  v.  Gam- 
Ue,  11  Ala.  966  ;  Puryear  v.  Puryear,  12  Ala.  13. 

The  conveyance  was  fraudulent  and  void  as  against  the 
appellants  who  purchased  at  the  execution  sale. 

The  court  below  erred  in  the  charge  given  at  the  instance 
of  the  defendants,  and  also  in  refusing  to  give  the  charge  re- 
quested by  the  plaintiffs.  The  judgment  is  reversed,  and  the 
cause  remanded. 


Goldsby  et  al,  v.  Goldsby. 

BiH  of  Revieio. 

1.  Stateinent  of  title  of  plaintiff;  sufficiency  in. — It  is  a  principle  of  universal 
application  in  pleading  founded  on  reason  and  good  sense,  that  the  title  of 
the  plaintiff  should  be  stated  with  sufficient  certainty  and  clearness  to  enable 
the  court  to  see  clearly  that  he  has  such  a  right  as  warrants  its  interference, 
and  the  defendant  to  be  distinctly  informed  of  the  nature  of  the  cause  he  is 
called  upon  to  defend. 

2.  At^erments  in  a  bill ;  completeness  demanded. — The  averments  of  a  bill  in 
Chancery  must  be  so  complete  that  on  demarrer  or  decree  pro  confesso  the 
court  can,  without  evidence,  be  able  to  perceive  and  affirm  that  complainant 
is  entitled  to  the  relief  prayed. 

3.  Averments  in  a  bill  of  revieio;  strictness  demanded. — There  are  stronger 
reasons  for  demanding  strictness  of  averments  in  a  bill  of  review,  than  for  de- 
manding it  in  an  original  bill;  and  relief  cannot  be  granted  upon  vague  and 
uncertain  allegations. 

4.  Statement  of  proceedings  lin  original  cause ;  detail  necessary. — It  is  neces- 
sary to  state  all  of  the  proceedings  in  the  original  cause  except  the  evidence 
on  which  the  court  found  the  facts  on  which  it  proceeded  to  render  a  decree. 

5.  Chancellor's  decree;  presumption  in  favor  of. — In  favor  of  the  correct 
ruling  of  the  Chancellor  there  will  be  indulged  every  reasonable  presumption 
which  the  record  does  not  affirmatively  repel. 

Appeal  from  Dallas  Chancery  Court. 
Heard  before  Hon.  Charles  Turner. 
The  facts  are  stated  in  the  opinion. 

Brooks  &  Roy,  for  appellants. 

STONE,  J.— The  bill  in  this  case  was  filed  to  obtain  a 
review  and  reversal  of  an  alleged  former  decree  of  the  same 
court,  allotting  dower  to  the  appellee.     Relief  is  prayed  on 
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the  ground  that  there  is  error  apparent  in  the  former  pro- 
ceedings. In  McDougald  v.  Douglierty,  39  Ala.  409,  this 
court  determined  what  parts  of  the  record  of  the  former  suit 
should  be  presented  and  considered  in  a  suit  for  review. 
We  need  not  repeat  what  was  there  said. — See,  also,  Brewer 
V.  Bowman,  20  Amer.  Dec.  158,  and  note. 

The  bill  in  this  case  does  not  attempt  to  set  out  any  of  the 
proceedings  in  the  former  suit  in  hceo  verba.  It  proceeds  on 
the  plan  of  setting  forth  the  substance  of  the  former  plead- 
ing, facts  and  decree.  There  is  nothing  peculiar,  or  which 
calls  for  comment,  in  the  averments  concerning  the  original 
bill.  It  describes  it  as  presenting  the  familiar  case  of  mar- 
riage, seizin  in  fee  of  the  husband  during  the  coverture, 
that  complainant,  the  widow,  was  entitled  to  dower  therein, 
that  said  tract  of  land  had  been  purchased  and  acquired  by 
the  defendants  in  said  original  bill,  and  that  the  husband  of 
complainant  had  died.  The  averments  of  the  bill  of  review, 
touching  the  amended  bill  filed  in  the  original  suit,  necessary 
to  be  here  presented,  are  as  follows  :  "  That  the  said  Boy- 
kin  Goldsby  [husband]  died  without  issue,  and  that  there- 
upon the  title  to  said  tract  of  land  .  .  passed  by  way  of 
executory  devise  under  the  provisions  of  the  said  will  of 
Thornton  B,  Goldsby  (senior),  deceased,  to  the  heirs  at  law 
of  said  Thornton  B.  Goldsby  (senior),  deceased."  The  bill 
of  review  then  avers  that  the  amended  bill  set  forth  who  were 
the  heirs  at  law,  viz  :  the  complainants  in  this  suit.  The  bill 
of  review  then  proceeds:  "And  such  proceedings  were  had 
on  said  bill  as  amended,  and  supplemented,  that "  the  said 
heirs  were  served  with  process  ;  "  and  that  afterwards,  on, 
to-wit,  the  loth  day  of  October,  1874,"  another  amendment 
was  allowed,  not  necessary  to  be  here  noted.  The  averment 
concerning  the  decree  in  the  original  cause,  is  as  follows  : 
*'  That  such  proceedings  were  thereupon  had  in  said  cause 
upon  said  bill  of  complaint  as  amended,  that  the  cause  being 
at  issue  as  to  all  the  parties  thereto,  was  submittfid  by  the 
said  complainant  upon  the  said  will  of  Thornton  B.  Goldsby 
(senior),  deceased,  and  the  other  testimony,  for  final  decree  ; 
and  afterwards,  on  the  15th  day  of  October,  1874,  your  Honor 
rendered  a  decree  in  said  cause,  and  thereby  ascertained  and 
decreed  that  the  said  Sallie  C.  Goldsby,  the  complainant 
therein,  was  entitled  to  dower  in  said  land."  The  bill  then 
avers  the  allotment  of  dower,  stating  the  particular  lands 
allotted,  and  how  allotted,  and  adds  :  "  All  of  which  will 
more  fully  and  particularly,  and  at  large  appear,  reference 
thereto  being  had,  in  and  by  the  record  and  proceedings  in 
said  cause,  still  remaining  of  record  in  this  court."  We 
omitted  to  state  at  the  proper  place,  that  in  the  bill  of  re- 
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view  it  is  averred  that  the  defendants  to  the  original  bill 
made  the  will  of  Thornton  B.  Goldsby  (senior),  deceased,  an 
exhibit  to  their  answer.  The  bill  of  review  contains  this 
further  averment :  '*  And  your  orators  and  oratrixes  further 
show  unto  your  Honor  that,  as  appears  on  the  face  of  the 
record  and  proceedings  in  said  cause,  the  said  Boykin 
Goldsby  held  said  tract  of  laud  under  and  subject  to  the 
terms  and  provisions  of  the  said  will  of  his  father,  the  said 
Thornton  B.  Goldsby  (senior),  deceased,  and  not  otherwise, 
and  under  no  other  title  or  claim.  And  that  by  the  terms 
and  provisions  of  said  will  the  estate  of  said  Boykin  Goldsby 
in  said  tract  of  land  terminated  upon  his  death  without  issue, 
and  that  said  Boykin  Goldsby  died  without  issue ;  and  that 
thereupon  the  title  and  the  right  to  said  tract  of  land,  by  the 
terms  and  provisions  of  said  will,  reverted  and  passed  to,  and 
vested  in  the  heirs  at  law  of  the  said  Thornton  B.  Goldsby 
(senior),  deceased,  who  are  married  and  described  in  said  bill 
of  complaint  as  amended  ;  and  that  the  said  Sallie  0.  Goldsby, 
the  complainant  therein,  was  not  entitled  to  dower  in  said 
tract  of  land,  nor  in  any  part  thereof."  The  bill  then  states 
the  errors  complained  of  in  the  usual  form,  with  appropriate 
prayer  for  relief.  The  will  of  Thornton  B.  Goldsby  (senior), 
deceased,  is  not  made  an  exhibit  to  the  bill  of  review,  nor  are 
its  contents  further  shown  than  appears  above.  The  fore- 
going is  all  the  bill  of  review  contains,  material  to  the  ques- 
tion we  are  considering. 

There  is  appended  to  this  record  a  certified  transcript  of 
the  original  suit,  which  this  bill  seeks  to  review.  This 
transcript  appears  complete,  except  the  single  deposition  put 
in  evidence  on  that  trial.  Why  this  transcript  is  attached  to 
this  record,  or  sought  to  be  made  a  part  of  it,  we  are  not  in- 
formed, further  than  that  it  was  sent  up  in  response  to  a 
certiorari.  It  is  not  made  an  exhibit  to  the  present  bill,  in 
such  form  as  that  we  can  consider  it  a  part  of  it. — Rules  17 
and  6<3,  Chancery  Practice.  Nor  does  the  record  of  the  former 
suit  appear  to  have  been  consulted  in  the  trial  of  this  cause 
in  the  court  below.  We  do  not  consider  this  attached  trans- 
cript as  any  part  of  the  record  before  us. 

"It  is  a.  principle  of  universal  application  in  pleading, 
founded  on  reason  and  good  sense,  that  the  title  of  the  plain- 
tiff should  be  stated  with  sufficient  certainty  and  clearness, 
to  enable  the  court  to  see  clearly  that  he  has  such  a  right  as 
warrants  its  interference,  and  the  defendant  to  be  distinctly 
informed  of  the  nature  of  the  cause  he  is  called  upon  to  de- 
fend."—  Cockrell  V.  Gurley,  26  Ala.  405.  "  Bills  in  chancery 
must  set  forth,  not  the  evidence,  but  every  material  averment 
of  fact  necessary  to  plaintiff's  right  of  recovery.  So  complete 
Vol.  lxt;i. 
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must  be  the  averments  of  fact,  tliat  on  demurrer,  or  decree 
pro  con/esso,  the  court  can,  without  evidence,  be  able  to  per- 
ceive and  affirm  that  complainant  is  entitled  to  the  relief 
prayed.  .  .  The  averments  in  the  present  bill,  which,  it 
is  contended,  take  this  case  out  of  the  operation  of  the  gen- 
eral disability  to  contract  under  which  married  women  labor, 
are  but  statements  of  legal  conclusions,  not  averments  of 
ia,ct."—3IcDonald  i\  Mohlle  Life  Ins.  Co.  46  Ala.  468  ;  Duck- 
tvorth  V.  Duckioorth,  35  Ala.  70.  And  we  may  add  that  in 
bills  of  review,  stronger  reasons  apply  why  there  should  be 
strictness  in  the  averment,  than  in  most  classes  of  suits. 
Such  bill  shows  on  its  face  that  it  seeks  to  have  a  review,  or 
reconsideration  of  some  question  upon  which  the  same  court 
has  once  made  a  final  ruling.  The  rule  is,  not  to  presume 
error,  but  to  require  that  it  be  strictly  shown.  We  presume 
everythiog  in  favor  of  the  primary  court's  correct  ruling, 
which  the  record  does  not  disprove. — 1  Brick.  Dig.  781,  sec- 
tions 118  to  120.  In  Caller  v.  Shields,  2  Stew.  &  For.  417— a 
case  of  bill  of  review,  and  well  considered — this  court  said, 
that  relief  would  not  be  granted  on  vague  and  uncertain  alle- 
gations. This  was  but  affirming  that  the  error,  to  justify  re- 
lief, must  be  apparent — must  be  made  to  appear.  It  is  not 
enough  to  raise  a  doubt.  The  error  must  be  clearly  shown 
to  authorize  a  bill  of  review,  which,  under  our  liberal  system 
of  appeals,  can  rarely  become  necessary. 

Story,  in  his  Eq.  PI.  section  420,  speaking  of  the  frame  of 
a  bill  of  review,  says  :  "  In  a  bill  of  this  nature,  it  is  neces- 
sary to  state  the  former  bill  and  the  proceedings  thereon, 
the  decree,  and  the  point  in  which  the  party  exhibiting  the 
bill  of  review  conceives  himself  aggrieved  by  it."  Daniel,  in 
his  work  on  Ch.  PI.  &  Pr.,  marginal  page  2064,  gives  the  form 
of  a  bill  of  review.  "We  omit  the  formal  parts.  He  says,  in- 
sert the  original  hill — recite  the  substance  of  ansiver — insert  the 
recital  (of  facts)  and  decree.  These  directions  come  in  paren- 
thesis, after  giving  the  formal  parts  of  the  bill.  In  2  Barb. 
Ch.  Pr.  561,  is  also  a  form  given  for  such  bill.  Omitting  the 
formal  parts  which  he  gives,  he  directs,  parenthetically,  in- 
sert substance  of  original  bill — set  out  prayer  verbatim — insert 
substance  of  ansiver — set  forth  decree.  In  Turner  v.  Berry,  3 
Oilman,  541 — a  case  of  bill  of  review,  the  court  said  :  "There 
is  another  fatal  defect  in  this  bill,  and  that  is,  that  it  does 
not  recite  or  give  the  substance  of  the  record  of  the  former 
suit.  .  .  From  the  the  very  nature  of  the  proceeding,  it 
is  manifestly  necessary  to  state  all  of  the  proceedings  in  the 
original  cause,  except  the  evidence  on  which  the  court  found 
the  facts  on  which  it  proceeded  to  render  a  decree." 

Applying  these  principles,  we  do  not  think  the  bill  in  the 
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present  case  is  sufficient.  It  fails  to  set  out,  in  hiec  verba,  or 
in  substance,  the  clause  in  Thornton  B.  Goldsby's  will,  un- 
der which  it  is  alleged  the  Chancellor  erred  in  decreeing 
dower  to  the  appellee.  True,  it  avers,  first,  that  by  the  death 
without  issue  of  Boykin  Goldsby,  her  husband,  the  title  of 
the  land,  out  of  which  dower  was  carved,  passed  by  executory 
devise,  under  the  provisions  of  said  will,  to  the  heirs  at  law 
of  said  testator,  T.  B.  Goldsby  ;  and  second,  that  the  said 
Boykin  Goldsby  (husband  of  appellee),  held  said  tract  of 
land  under  and  subject  to  the  will  of  his  father,  the  said  T. 
B.  Goldsby,  and  not  otherwise,  and  under  no  other  title  or 
claim ;  that  by  the  terms  and  provisions  of  said  will  the 
estate  of  said  Boykin  Goldsby  terminated  upon  his  death 
without  issue,  and  thereupon,  the  title  and  right  to  said  tract 
of  land,  by  the  terms  and  provisions  of  said  will,  reverted 
and  passed  to  complainants,  the  heirs  of  said  T.  B.  Goldsby, 
and  said  appellee  was  not  entitled  to  dower  therein.  These 
averments  are  but  statements  of  conclusions,  not  of  fact; 
and,  under  the  rules  stated  above,  must  be  held  insufficient. 
The  will,  or  its  substance,  should  have  been  brought  before 
us  as  an  averred  fact ;  not  as  an  asserted  result  from  its  un- 
commuuicated  terms.  We  must,  from  the  face  of  the  bill 
itself,  be  able  to  see  clearly  and  confidently,  that  the  court 
committed  an  error  of  law,  within  the  remedial  line  the  au- 
thorities mark  out.  All  that  is  averred  in  this  bill  may  be 
true,  and  we  must  presume  it  is ;  Boykin  Goldsby's  estate  may 
have  terminated  outright,  when  he  died  without  issue,  and 
yet,  by  some  other  provision  of  Thornton  B,  Goldsby's  will, 
his  surviving  widow  may  have  been  entitled  to  dower  in  the 
lands.  In  favor  of  the  correct  ruling  of  the  Chancellor,  we 
must  indulge  every  reasonable  presumption  which  the  record 
does  not  affirmatively  repel.  Hollingswoi'th  v.  McDonald,  2 
Har.  &  Johns.  230,  was  a  case  of  bill  of  review,  and  tends  to 
support  these  views. 
Affirmed. 
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Prince  v.  Prince. 

Bill  in  Equity  to  Cancel  the  Deed  of  a  Married  Woman  to  her 
Statutory  Separate  Estate,  to  compel  the  Conveyance  to  the 
Wife  of  Lands  Boiight  with  Money,  a  part  of  her  Statutory 
Separate  Estate,  and  to  have  an  Account  taken  of  Rents  and 
ProfUs  of  the  Lands  while  out  of  her  Possession. 

1.  Ike  statutory  separate  estate  of  wife,  deed  of  trust  to. — The  statutory  sep- 
arate estate  of  a  wife  is  not  subject  to  encumbrance  to  secure  her  husband's 
debt.  When  her  estate  is  conveyed  in  trust  for  this  purpose,  neither  the 
trustee  or  the  beneficiary  acquires  any  right  cognizable  in  a  court  of  law  or 
equity. 

2.  The  same ;  absolute  conveyance  of. — The  true  construction  of  the  con- 
stitution and  statutes  prohibits  and  invalidates  even  a  properly  certified  and 
absolute  deed,  when  made  to  secure  payment  of  the  husband's  debt. 

3.  Same  ;  limitations  of  prohibitory  principle. — The  conveyance  is  binding 
where  the  wife  takes  an  interest  in  lands  for  the  payment  of  which  a  mortgaga 
is  given,  and  binding  on  the  husband  surviving  his  wife,  and  passes  bis  life 
estate  when  the  conveyance  contains  a  warranty;  and  when  the  conveyance  is 
made  or  contract  entered  into  in  the  exercise  of  implied. or  express  powers 
conferred  by  statute  ;  and  when  the  husband,  having  a  legal  title,  and  the  wife 
a  secret  equity  merely,  a  conveyance  is  made  to  a  bona  fide  purchaser  without 
notice. 

4.  Same. —All  parties  dealing  with  lands,  the  legal  title  to  which  is  in  the 
wife,  are  charged  with  a  knowledge  of  their  status  and  ownership. 

5.  Compromise  of  claim. — When  a  claim  is  absolutely  and  clearly  unsus- 
tainable at  law  or  equity,  its  compromise  constitutes  no'  sufficient  legal  con- 
sideration. 

Appeal  from  Chancery  Court  of  Marengo. 

Heard  before  Hon.  Charles  Turner. 

The  original  bill  in  this  cause  was  filed  July  3,  1875,  by 
Arabella  Prince,  through  her  next  friend,  Oliver  P.  Boddie. 
The  bill  alleged  that  some  of  the  land  in  question  was  in  the 
possession  of  J.  S.  By  all,  and  situated  in  Marengo  county, 
and  that  said  Ryall  held  under  a  conveyance  made  by  A.  C. 
Hargrove  and  H.  C.  Vaughn,  said  Hargrove  and  Vaughn  be- 
ing administrators  of  the  estate  of  E.  B.  Vaughn.  E.  B. 
Vaughn  was  the  beneficiary  of  a  trust  made  to  Oliver  H. 
Prince  by  John  H.  Prince,  the  husband  of  Arabella  C.  Prince, 
complainant.  This  deed  of  trust  conveyed  lands,  the  statu- 
tory separate  estate  of  complainant,  that  had  come  to  her 
through  devise  by  her  father,  John  E.  Boddie.  The  lands 
in  question  were  conveyed  by  John  H.  Prince  and  Arabella 
C.  Prince,  his  wife,  to  A.  C.  Hargrove  and  H.  C.  Vaughn,  on  a 
compromise  of  a  claim  they  held  as  administrators  of  the 
estate  of  E.  B.  Vaughn  against  John  H.  Prince  himself. 
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The  bill  showed,  further,  that  John  H.  Prince  had  used 
monies  belonging  to  the  statutory  separate  estate  of  his  wife, 
the  complainant,  to  purchase  of  Edwin  A.  Glover  a  tract  of 
land  containing  one  hundred  and  sixty  acres,  and  took  a  deed 
from  said  Glover  to  himself. 

The  bill  prayed,  that  John  H.  Prince  should  be  compelled 
to  convey   these  160  acres  to   complainant,  and  that  A.  C. 
Hargrove  and  H.  C  Vaughn  be  required  to  cancel  the  deed 
made  to  them  by  complainant  and  her  husband  ;   and  that 
J.  S.  Eyall  be  decreed  to  surrender  possession  of  the   land 
bought  by  him  of  Hargrove  and  Vaughn,  now  claimed  as  the 
property  of  complainant,  and  a  part  of  her  statutory  separ- 
ate estate.     The  conveyance  made   by  John  H.  Prince  and 
his  wife   to  A.  C.  Hargrove  and  H.  C.  Vaughn,  contains  the 
following  clause  :  This  indenture,  made  this  the  18th  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-nine,  between   John  H.  Prince  and   Arabella 
0.  Prince,  the  wife  of  said  John  H.,  parties  of  the  first  part, 
and  H.  C.  Vaughn  and  A.  U.  Hargrove,  as  administrators  of 
the  estate  of  E.  B.  Vaughn,  deceased,  parties  of  the  second 
part,  witnesseth  :  "That  wiiereas,  the  parties  of  the  second 
part,  in  pursuance  of  an  agreement  in  writing  made  and  en- 
tered into  by  the  parties  to  this  indenture  on  the  13th  day  of 
January,  1869,  to  prevent  litigation  and  to  settle  the  matters 
in  dispute  between  them  growing  out  of  a  certain  promis- 
sory note  for  ten  thousand  dollars,  executed  on    the  2d   day 
of  March,  1860,  and  a  deed  in  trust  executed  b}'  the  parties 
of  the  first  part  on  21st  day  of  April,  lb60,  conveying  to  O. 
H.  Prince,  trustee,  eight  hundred  and  fifty-two  acres  of  land, 
more  or  less,  situated   in  the  county  of  Marengo,  and  State 
of  Alabama,  to  secure  the  payment  of  said  promissory  note  ; 
which  note  and  deed  were  both  held  by  said  parties  of  the 
second  part,  as  administrators,  &c.,  as  aforesaid,  have  made 
application  to  the  Probate   Court  of  Tuscaloosa  county  for 
an  order  authorizing  them  to  compromise  with  the  parties  of 
the  first  part ;  and,  whereas,  said  court  did,  on  the  15th  of 
January,  1869,  grant  an  order  authorizing  said  compromise  ; 
and  whereas,  said  parties  of  the  second  part   have  given  up 
said   promissory    notes  and  cancelled   said   deed  in  trust  in 
pursuance  of  said  agreement ;  and  whereas,  the  party  of  the 
second  part  have  at,  and  before,  the  sealing  and  delivery  of 
these  presents,  paid  to  the  said  parties  of  the  first  part,  the 
sum  of  twenty-five  dollars,  lawful  money  of  Ihe  United  States, 
the  receipt  of  which  the  parties  of  ihe"  first  part  do  hereby 
acknowledge  ;  now,  therefore,  in  consideration  of  the  prem- 
ises, the  parties  of  the   first   part  have  granted,  bargained, 
sold  and  conveyed,  etc."     This  deed  was  to  532  acres  of  land. 
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One  hundred  and  sixty  acres  of  the  land  conveyed  was  the 
land  bought  of  Edwin  A.  Glover  by  John  H.  Prince,  with  a 
note  belonging  to  the  statutory  separate  estate  of  his  wife, 
the  complainant,  but  the  deed  to  which  was  made  to  him 
aloDe. 

The  written  agreement  that  was  made  the  basis  of  the  deed 
contained  the  following  clause  :  "  Whereas,  the  parties  of  the 
first  part  have  taken  legal  steps  to  have  said  land  sold  in 
pursuance  of  sa,id  deed  of  trust;  and  whereas,  there  arel 
some  doubts  as  to  the  validity  of  said  conveyance  ;  and- 
whereas,  protracted  litigation  is  threatened  ;  now,  therefore, 
to  prevent  litigation,  and  to  settle  the  matters  in  dispute,  the 
parties  aforesaid  do  covenant  and  agree  as  follows,"  etc. 
This  conveyance  was  made,  and  the  administrators  sold  the 
land,  thus  conveyed,  to  J.  S.  Ryall,  one  of  the  parties  to  the 
bill,  and  gave  him  title. 

On  final  hearing  the  Chancellor  dismissed  the  bill,  and  the 
complainant  took  an  appeal. 

Eugene  McCaa,  for  appellant. 

G.  G.  Lyon  &  B.  B.  Lewis,  for.  appellees. 

SOMERVILLE,  J.— The  deed  of  trust,  executed  by  the 
complainant  and  her  husband,  on  the  21st  of  April,  1860,  to 
O.  H.  Prince,  as  trustee,  was,  under  the  repeated  decisions 
of  this  court,  void  and  of  no  legal  validity,  as  against  the 
wife.  The  debt  secured  was  that  of  the -husband,  and  the 
property  conveyed  was  the  statutory  separate  estate  of  the 
wife.  Her  property  was  not  legally  subject  to  be  thus  en- 
cumbered, and  neither  Prince,  the  trustee,  nor  E.  B.  Yaughn, 
the  beneficiary,  acquired  any  rights  under  it,  cognizable  in 
either  a  court  of  law  or  of  equity — Bibb  v.  Pope,  43  Ala,  190  ; 
Denecliaud  v.  Berry,  48  Ala.  591 ;  Thomas  &  Go.  v.  Bemberfs 
Adm'r,  53  Ala.  56i. 

The  provisions  of  the  constitution  and  statutes,  creating 
this  character  of  estate,  have  been  construed  to  prohibit  its 
conveyance,  where  it  is  done  in  payment  or  satisfaction  of 
the  husband's  debt,  even  by  absolute  deed  ;  and  although  the 
deed  is  executed  jointly  by  husband  and  wife,  and  is  proper- 
ly attested,  or  acknowledged  before  an  officer,  as  required  in 
such  cases  by  the  statute. —  Weil  dt  Bro.  v.  Pope  et  al.,  53  Ala. 
685. 

There  are,  however,  some  just  limitations  upon  this  pro- 
hibitory principle.  Where  the  debt  secured  by  mortgage  is 
given  for  the  purchase-money  of  lands  conveyed  to  the  wife, 
the  conveyance  is   binding. — Strong  and  Wife  v.  Waddell,  56 
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Ala.  471.  Or  where  there  are  covenants  of  warranty  in  such 
conveyance,  though  void  against  the  wife,  they  are  so  far 
valid  against  the  husband  as  to  pass  his  life  estate  in  his 
wife's  lands,  in  the  event  of  his  surviving  her. — Chapman  et 
al.  V.  Abrahams,  61  Ala.  108.  Or  where  a  conveyance  is  made, 
or  contract  entered  into,  in  the  exercise  of  some  express 
power  conferred  on  the  wife  by  statute,  or  in  the  exercise  of 
an  implied  power  necessary  and  proper  in  carrying  out  such 
express  power. — Beeton  v.  LeUick,  48  Ala.  226.  Or  where  the 
legal  title  of  the  wife's  property  is  in  the  husband's  name, 
with  a  mere  secret  equity  in  the  wife,  a  bona  fide  purchaser 
for  value,  without  notice  of  such  equity,  may  obtain  a  good 
title. — Holly  v.  Fhurnoy,  54  Ala.  99. 

In  this  case,  the  title  of  all  the  lands  in  controversy  was 
originally  in  the  complainant,  Mrs.  Prince,  except  the  tract 
of  160  acres  purchased  from  Glover  by  her  husband,  John 
H.  Prince,  October  23,  1849.  The  deed  to  the  latter  was 
made  directly  to  him,  without  words  of  recital  or  conve3'ance, 
sufficient  to  put  one  on  inquiry  as  to  the  interest  claimed  by 
the  wife. 

It  is  not  argued  that  E.  B.  Vaughan,  the  beneficiary  of  the 
deed  of  trust  made  to  O.  H.  Prince,  is  a  bona  fide  purchaser 
for  value,  in  as  much  as  his  claim,  secured  by  this  convey- 
ance, was  a  pre-existent  debt,  and  not  one  created  on  a  co- 
temporaueous  consideration. — Alexander  v.  Caldwell,  55  Ala. 
517. 

Nor  could  this  defense  be  set  up  by  the  appellee  Ryall, 
unless  his  vendors,  the  administrators  of  E.  B.  Vaughn, 
could  successfully  do  so.  He  was  a  purchaser  at"  a  judicial 
sale  made  under  order  of  the  Probate  Court,  and  the  doctrine 
of  caveat  emptor  applied  to  him. — Fore,  AdmW,  v.  McKenzie, 
58  Ala.  115. 

These  considerations  authorize  a  distinction  to  be  made 
between  these  lands.  So  far  as  concerns  that  portion  of  them 
which  complainant  acquired  by  devise  from  her  father,  John 
E.  Boddie,  there  is  little  difficulty  in  reaching  a  proper  con- 
clusion. The  legal  title  of  these  lands  was  in  her.  All  the 
parties  dealing  with  them,  as  mortgagees  or  vendees,  are  pre- 
sumed to  be  advised,  and  are  charged  with  a  knowledge  of 
their  status  and  ownership.  As  asserted  by  Lord  Mansfield, 
in  Keech  v.  Hall,  Doug.  22  :  "  Whoever  wants  to  be  secure 
when  he  takes  a  lease,  (makes  a  purchase),  should  inquire 
after  and  examine  the  title  deeds."  The  mortgage  of  these 
lands  was  a  nullity,  and  the  attempted  conveyance  of  them 
by  deed  passed  no  title  to  the  administrators  of  E.  B. 
Vaughn. 
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The  160  acre  tract  purchased  from  Glover  stands  on  a  dif- 
ferent basis.  The  title  of  this  was  in  John  H.  Prince,  and 
not  in  his  wife.  The  administrators  of  Vaughn  had  no 
knowledge  or  information  of  Mrs.  Prince's  latent  equity. 
They  knew  no  facts  which  could  possibly  awaken  their  in- 
quiry. In  purchasing  it,  they  parted  with  value,  in  giving 
up  and  cancelling  the  $10,000  note  due  by  John  H.  Prince 
and  his  sureties  to  their  intestate,  to  say  nothing  of  the  nom- 
inal consideration  of  the  twenty-five  dollars  paid  at  the  time 
to  complainant. 

The  Chancellor  correctly  found  that  the  vendees  of  this 
tract  were  bona  fide  purchasers  for  value  without  notice  of  the 
defect  in  title.     They  must,  therefore,  be  protected  as  such. 

It  has  been  insisted  with  earnestness,  in  this  case,  that 
this  was  a  compromise  of  a  doubtful  claim  between  com- 
plainant and  the  administrators  of  Vaughn,  and  on  this  ac- 
count the  deed  ought  to  be  sustained  in  its  entire  integrity. 
We  do  not  think  this  view  of  the  case  assists  the  matter. 
It  is  very  true,  that  the  law  greatly  favors  the  compromise  of 
doubtful  rights  or  demands,  and  such  a  compromise,  when 
made  &owa  ;?d^,  is  a  sufficient  legal  consideration  for  a  con- 
tract or  promise,  even  though  it  subsequently  appears  that 
the  demand  or  claim  was  unfounded.  And  such  is  the  case, 
whether  a  suit  is  pending  or  not. — Allen  and  Wife  v.  Prater, 
30  Ala.  458  ;  Wyatt  v.  Evlns,  52  Ala.  285  ;  Sims' v.  Lee,  MSS. 
Dec.  T.  1880. 

But,  when  a  claim  is  absolutely  and  clearly  unsustainable, 
at  law  or  equity,  its  compromise  constitutes  no  sufficient 
legal  consideration. — 1  Addison  on  Contr.  §  14,  note  1  ;  Sav- 
ings Bank  v.  Concord,  15  N.  H.  119.  It  is  said  that,  at  the 
time  this  compromise  was  ejffected,  this  court  had  not  an- 
nounced its  conclusion  holding  such  mortgages  to  be  void, 
and  that  it  presented  a  grave  matter  of  doubt  among  mem- 
bers of  the  legal  profession.  The  facts,  however,  were  un- 
disputed, and  the  only  doubt  was  as  to  the  laiu.  The  statutes 
on  this  subject  were  then  as  fully  promulgated  as  now.  Every 
one  was  required  to  know  their  proper  construction,  and 
neither  ignorance  nor  doubt  was  any  excuse. — Ignorantia 
facti  excusat ;  ignorantia  juris  non  excusat. — Pel.  Leg.  Max. 
'p.  100. 

In  the  case  of  Sims  v.  Lee  (MSS.  Dec.  T.  1880),  a  compro- 
mise was  sustained,  involving  a  tract  of  land  in  which  the 
wife  claimed  an  equity,  based  on  the  alleged  conversion  of  a 
portion  of  her  statutory  separate  estate  by  the  husband,  the 
title  having  been  taken  in  his  name.  The  fact  of  such  con- 
version, or  investment,  was  there  controverted.     The   com- 
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promise  was  based  on  doubts   entertained  of  a  faxit,  not   of 
the  laio,  nor  was  it  a  mixed  doubt  of  fact  and  law. 

The  decree  of  tlie  Chancellor,  dismissing  complainant's 
bill  is  reversed,  and  the  case  is  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


Scarborough  v.  .\Ialoiie  et  als. 

Action  on  Official  Bond  of  Sheriff. 

1.  Atlnchmeni  lien  ;  replevy.  —  Replevy  of  property  attached,  does  oot  destroy 
or  impair  the  lien  created  by  the  attachment. 

2.  S(ime  ;  levy  of  second  attachment;  when  wronqfal. — The  subsequent  levy 
of  a  second  attachment,  not  in  subordination  to  the  lien  of  the  first  attach- 
ment, is  wrongful,  and  it  is  wrongful  for  the  sheriff  to  deliver  the  property  to 
the  plaintiffs  in  the  second  attachment. 

3.  Levy  of  second  attachment ;  delivery  of  property  to  plainliffs  in;  sureties  on 
replevin  bond,  when  discharged. — The  levy  of  a  second  .attachment,  and  the  de- 
livery of  the  property  to  the  plaintiffs  in  the  second  attachment,  discharges 
the  sureties  on  the  replevin  bond  in  the  former  attachment  from  all  liability. 
{Cordaman  v.  Malone,  63  Ala.  cited  and  approved.) 

4  Attachment;  liability  of  sheriff  for  nonfeasance  or  m'lsfeasance. — A  sheriff 
is  liable  for  misfeasance  or  nonfeasance  in  the  exercise  of  the  powers  con- 
ferred on  him  by  law.  And,  where  a  sheriff  seized  property  under  a  junior  at- 
ta'-hment,  taking  it  from  the  possession  of  the  sureties  on  the  replevin  bond 
in  the  first  attachment,  and  thereby  discharging  them  from  their  liability  on 
such  bond.  Held,  It  was  the  duty  of  the  sheriff  to  keep  the  property  safe,  so 
that  it  would  be  forthcoming  to  answer  the  first  levy  which  was  the  prior  lien. 
Held  further.  That  the  neglect  of  such  duty  was  nonfeasance  ;  and  the  delivery 
of  such  property  to  the  plaintiffs  in  the  second  attachment  suit,  whereby  they 
were  enabled  to  exercise  ownership  over  it,  so  that  it  could  not  be  reached  and 
subjected  to  the  prior  lien,  was  misfeasance,  rendering  the  sheriff  liable  to  the 
plaintiffs  in  the  first  attachment  for  all  the  damages  they  sustained. 

5.  Sheriff;  notice  to,  of  levy  by  his  predecessor,  necessary  to  fix  his  liability. 
Where  a  prior  levy  is  made,  not  by  a  sheriff'  but  by  his  predecessor  in  office, 
notice  to  him  of  such  levy  is  necessary  to  fix  his  liability. 

6.  Same;  notice  to  deputy,  lohen  equivalent  to  notice  to  sheriff. — Notice  to  a 
deputy,  appointed  by  a  sheriff,  aiid  authorized  to  make  a  levy  of  an  attach- 
ment, at  the  time  he  makes  such  levy  and  takes  possession  of  the  propertj',  of 
the  existence  of  a  former  lieu,  is  notice  to  the  sheriff. 

7  Attachment  lien  ;  ownership  of  properly. — -The  ownership  of  chattels  is  not 
divested  by  the  levy  of  an  attachment.  The  levy  creates  an  inchoate  lien,  de- 
pendent ou  the  judgment.  If  the  judgment  is  obtained,  the  lien  relates  back 
to  the  levy,  and  is  superior  to  all  sub'sequent  lieus,  alienations,  or  transfers. 

8.  Charge  of  court,  when  no  conflict  in  the  evidence.  —Where  the  evidence  is 
without  conflict,  it  is  the  duty  of  the  court  to  refer  its  credibility  to  the  jury, 
and,  on  request,  to  charge  directly  on  the  effect  of  such  evidence. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  H.  D.  Clayton. 
Appellees,  George  T.  Malone  and  C.  J.  Knox,  as  surviving 
partners  of  the  firm  of  Knox,  Malone  &  Knox,  brought  this 
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action  against  appellant  in  August,  IS^O,  for  five  hundred 
dollars,  with  interest  from  the  1st  of  November,  1876,  for 
damages  for  the  breach  of  appellant's  bond  as  sheriff  of  Pike 
county.  The  sureties  on  this  bond  were  not  joined  as  par- 
ties defendant.  The  breach  alleged  is  that  appellant,  while 
in  the  discharge  of  his  duty  as  sheriff  aforetgaid,  levied  an  at- 
tachment in  favor  of  Coleman  &  Wiley,  against  D.  D.  Barr 
and  J.  W.  Barr,  upon  four  bales  of  cotton  ;  that  before  the 
time  this  levy  was  made  the  same  property  had  been  levied 
upon  by  one  Segars,  the  predecessor  of  appellant  in  the  office 
of  sheriff,  under  an  attachment  for  rent  in  favor  of  appellees 
as  surviving  partners  aforesaid.  Tliat  at  the  time  appellant 
made  said  levy  he  knew  of  the  prior  levy  by  his  predecessor 
in  office,  and  that  after  appellant  had  made  said  levy  and  ob- 
tained possession  of  the  cotton  aforesaid,  he  permitted  the 
same  to  be  taken  by  Coleman  &  Wiley,  who  sent  the  cotton 
out  of  the  State,  and  tiiat  the  attachment  suit  of  appellees 
resulted  in  a  judgment  against  said  Barr.,  and  which  was 
wholly  uusatistied.  The  complaint  further  alleges  that  the 
attachment  suit  of  Coleman  &  Wiley  had  been  dismissed  by 
the  plaintiffs  therein. 

All  of  the  material  facts  alleged  in  the  complaint  were  sub- 
stantiated by  the  evidence.  It  was  shown  that  the  cotton 
levied  on  under  the  attachment  issued  in  behalf  of  appellees 
had  been  levied  upon  said  cotton,  and  that  the  same  had  been 
replevied  by  Barr,  who,  by  agreement,  had  left  it  in  the  pos- 
session of  one  Cordaman,  one  of  the  sureties  on  the  replevin 
bond,  to  be  held  by  him  to  await  the  result  of  the  first  attach- 
ment suit ;  that  the  deputy  of  appellant,  one  Golson,  came  to 
said  Cordaman  and  demanded  said  cotton  ;  that  when  such 
demand  was  made  said  deputy  was  informed  that  said  cotton 
had  been  levied  on  at  the  suit  of  appellees,  had  been  re- 
plevied, and  was  held  by  said  Cordaman  as  surety  on  the  re- 
plevin bond.  It  was  further  shown  that  said  deputy  took 
said  cotton  and  carried  it  to  Troy,  where  said  Coleman  & 
Wiley  did  business,  and  deposited  in  a  warehouse  there ; 
that  Coleman  &  Wiley  obtained  the  receipts  of  said  cotton 
and  delivered  them  to  the  warehousemen,  and  at  their  direc- 
tion the  cotton  was  shipped  out  of  the  State,  Coleman  <fe 
Wiley  indemnifying  warehousemen  therefor.  This  was  sub- 
stantially all  the  evidence.  The  defendant  objected  to  the 
evidence  of  notice  to'the  deputy  sheriff  of  the  levy  of  the  first 
attachment,  but  the  court  overruled  the  objection.  Upon 
this  evidence  the  court,  at  the  request  of  the  plaintiff,  charged 
the  jury  that  if  they  believed  the  evidence,  they  must  find  for 
the  plaintiff. 
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The  giving  of  this  charge,  and  the  admission  of  the  testi- 
mony objected  to,  are  here  assigned  as  error. 

M.  N.  Carlisle,  for  appellants. 

W.  H.  Parks,  and  Jno.  D.  Gardner,  for  appellees. 

BRICKELL,  C.  J.— In  Cordaman  v.  Malone,  63  Ala.  556, 
we  held  the  levy  of  the  attachment  of  Knox  and  Malone, 
created  a  prior  lien  on  the  cotton,  to  recover  the  value  of 
which  is  the  object  of  the  present  action  ;  that  the  replevy 
of  the  cotton  did  not  destroy  or  impair  the  lien  ;  that  the 
subsequent  levy  of  a  second  attachment,  not  in  subordination 
to  the  lien  of  the  first  was  wrongful ;  that  it  was  wrongful 
in  the  sheriff  to  deliver  the  cotton  to  the  plaintiffs  in  the 
second  attachment ;  and  that  the  second  levy  and  delivery 
of  the  cotton  to  the  plaintiffs  in  that  attachment,  discharged 
the  sureties  in  the  replevin  bond  from  all  liability. 

A  sheriff'  is  liable  for  nonfeasance,  or  misfeasance,  in  the 
exercise  of  the  powers  entrusted  to  him  by  law,  or  in  the  dis- 
charge of  the  oflScial  duties  imposed  by  law.  Having  seized 
the  cotton  under  the  junior  attachment,  taking  it  from  the 
possession  of  the  sureties  in  the  replevin  bond,  thereby  dis- 
charging them  from  liability,  it  was  the  duty  of  the  appellant 
to  keep  it  safely,  so  that  it  would  be  forthcoming  to  answer 
the  first  levy  which  was  the  prior  lien.  The  neglect  of  this 
duty  was  nonfeasance,  and  the  delivery  of  the  cotton  to  the 
plaintiffs  in  the  second  attachment,  whereby  they  were 
enabled  to  exercise  ownership  over  it,  sending  it  without  the 
State,  so  that  it  could  not  be  reached  and  subjected  to  the 
prior  lien,  was  misfeasance  rendering  him  liable  to  the  plain- 
tiffs in  the  first  attachment  for  all  the  damage  they  sustained. 
Griffin  V.  Isbell,  17  Ala.  184. 

The  prior  levy  not  having  been  made  by  appellant,  but  by 
his  predecessor  in  office,  notice  to  him  of  the  levy,  and  that 
the  cotton  was  in  fact  then  in  the  custody  of  the  law,  subject 
to  the  lien  of  the  first  attachment,  was  necessary  to  fix  his 
liability.  Notice  to  the  deputy  he  had  appointed  and  author- 
ized to  make  the  levy,  at  the  time  he  made  the  levy,  and  took 
possession  of  the  cotton,  was  notice  to  the  appellant,  whether 
the  deputy,  as  he  was  in  duty  bound,  communicated  it  to  him 
or  not.  It  is  a  necessary  and  elementary  principle,  that  no- 
tice to  an  agent  acting  in  the  line  of  his  authority,  while 
transacting  the  business  of  the  principal,  is  notice  to  the  prin- 
cipal. Whoever  employs,  and  authorizes  another  to  act  for 
him,  is  subjected  to  all  the  consequences  which  would  attach, 
if  in  person  he  had  transacted  the  business  the  agent  trans- 
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acts. — Wharton  on  Agency,  §  177.  The  evidence  of  Wood, 
and  of  Nail,  that  they  informed  the  deputy  of  the  levy  of  the 
first  attachment,  and  that  it  was  in  the  possession  and  care 
of  Cordaman,  one  of  the  sureties  in  the  replevin  bond,  was 
proper  and  admissible,  and  the  court  below  would  have  erred 
if  the  objection  made  to  it  had  been  sustained. 

The  ownership  of  chattels  is  not  divested  by  the  levy  of 
an  attachment.  The  levy,  however,  creates  an  inchoate  lien 
dependent  upon  the  judgment.  If  judgment  is  obtained,  the 
lien  relates  back  to  the  levy,  overriding  and  superior  to  all 
subsequent  liens  and  all  alienations,  or  transfers,  the  owner 
may  make.  No  instructions  Barr  may  have  given  either  the 
warehouseman,  with  whom  the  cotton  was  deposited,  or  the 
appellant,  as  to  turning  over  the  cotton  to  Coleman  &  Wiley, 
or  making  any  other  disposition  of  it,  could  relieve  the  ap- 
pellant from  the  duty  of  holding  and  keeping  it  subject  to 
the  lien  created  by  the  levy  of  the  first  attachment,  Barr's 
ownership,  his  power  of  the  disposition  of  the  cotton,  was 
subject  and  subordinate  to  that  lien,  and  it  was  a  wrong  in 
whoever  had  notice  of  it,  to  yield  obedience  to  his  instruc- 
tions, if  the  effect  was  to  impair  it.  There  was  no  error,  con- 
sequently, in  excluding  the  evidence  o£fered  by  the  appellant. 

The  evidence  was  without  conflict;  the  charge  of  the  court 
refers  its  credibility  to  the  jury,  and  if  believed,  it  was  clearly 
sufficient  to  support  the  action.  In  such  case,  it  is  the  duty 
of  the  court,  on  request,  to  charge  directly  on  the  effect  of 
the  evidence. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


Wangh  V,  Montgolnery. 

Homestead  Exemption,  and  Redemption  of  Land  held  tinder  a 

Mortgage. 

1.  Homestead  exemption  ;  facts  in  bar  of  right  tn. — A  mau  who  has  not  occu- 
pied premises,  and  who  fails  to  interpose  his  claim  to  have  them  exempt  until 
after  the  sheriff  has  sold,  is  not  allowed  the  benefit  of  the  exemption  statutes. 

2.  Mortgage  credits.  — The  purchaser  of  a  mortgage  debt  who  receives  along 
with  the  mortgage  a  portion  of  the  property  mortgaged,  must  apply  the  prop- 
erty thus  acquired  to  the  satisfaction  of  the  mortgage  debt  ;  and  prooi  failing, 
the  presumption  is  that  the  property  thus  transferred  cancels  the  debt. 


Appeal  from  Dallas  Chancery  Court. 
Heard  before  Hon.  Charles  Turner. 
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In  December,  1874,  the  appellee  in  this  cause  obtained  a 
judgment  in  an  attachment  suit  brought  in  the  Circuit  Court 
of  Dallas  county  against  the  appellant,  L.  H.  Montgomery. 
The  judgment  condemned  the  interest  of  Waugh  in  the  land, 
the  subject  of  this  suit  in  Chancery.  On  the  15th  day  of 
March,  1875,  the  sheriff  sold  the  lands  and  L.  H.  Montgomery 
became  the  purchaser.  On  11th  January,  1873,  Mathew  E. 
Waugh  and  his  wife,  E.  A.  Waugh,  executed  a  mortgage  upon 
this  same  tract  of  land  to  W.  H.  Couch,  to  secure  payment 
for  money  and  supplies  advanced  by  Couch.  This  mortgage 
conveyed  all  the  crop  of  cotton  and  corn  to  be  grown  in  1873, 
on  the  plantation  of  said  Waugh,  and  also  eight  mules  and 
all  of  the  lands  upon  which  the  attachment  was  levied.  On 
22d  January,  1875,  Couch  transferred  the  mortgage  to  Philo 
G.  Cocks,  a  resident  of  the  State  of  Mississippi,  Waugh  him- 
self in  the  meantime  having  removed  from  Alabama  to  Mis- 
sissippi. Waugh's  purpose,  as  shown  by  the  testimony,  in  go- 
ing to  Mississippi,  was  to  make  a  crop  and  then  return  to 
Alabama.  He  had  taken  a  lot  of  mules  and  horses  with  him 
to  Mississippi.  These  mules  and  horses  were  of  those  mort- 
gaged to  Couch.  They  were  surrendered  to  Couch,  and  when 
Couch' transferred  the  mortgage  to  Cocks,  these  mules  and 
horses  were  transferred  also,  as  being  a  part  of  the  property 
securing  the  mortgage. 

The  appellee  filed  his  bill  praying  that  he  might  be  allowed 
to  redeem  the  land,  and  to  compel  Cocks  to  account  for  the 
rents  and  profits  during  the  time  the  land  was  held  by  him. 

The  appellant  alleged,  by  cross-bill,  that  his  removal  to 
Mississippi  was  for  the  purpose  of  making  a  crop  only,  and 
that  the  removal  was  not  with  the  intention  of  changing  his 
residence,  and  that  in  consequence  the  attachment  proceed- 
ings which  were  made  the  basis  of  Montgomery's  judgment, 
was  illegal. 

The  Chancellor  directed  the  register  to  charge  Cocks  with 
the  value  of  the  mules  and  of  the  rent  in  favor  of  the  ap- 
pellee. 

Fellows  &  Johns,  for  appellee. 

Eeid  and  May,  for  appellant.  (No  brief  came  into  the  re- 
porter's hands.) 

STONE,  J. — There  are  two  conclusive  reasons,  not  to  no- 
tice aay  others,  why  Mr.  Waugh's  claim  of  homestead  ex- 
emption can  not  be  allowed.  First,  it  is  neither  averred  nor 
proved  that  he  occupied  the  premises,  which  he  claims  as 
exempt.     On  the  contrary,  it  is  shown  that  neither  he  nor  his 
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family  has  occupied  them  since  1873.  Second,  the  claim  was 
not  interposed,  until  after  the  sale  by  the  sheriff,  at  which  Mr. 
Montgomery  became  the  purchaser. — Martin  v.  Ldt'e,  63  Ala. 
406  ;  McConnaughy  v.  Baxter,  55  Ala.  379 ;  Preiss  v.  Camp- 
hell,  60  Ala.  635.  This  disposes  adversely  of  all  claim  as- 
serted by  Waugh. 

If  Mr.  Cocks  has  any  claim  under  the  mortgage  transferred 
to  him  by  Couch,  he  has  been  very  remiss  in  asserting  it. 
The  mortgage  secured  only  one  thousand  dollars.  If  the  ad- 
vances Coach  made  exceeded  that  sum,  the  mortgage  did  not 
secure  the  excess.  Of  this  one  thousand  dollars,  Cocks  paid 
six  hundred,  and  had  turned  over  to  him  six  or  eight  mules 
and  horses,  covered  by  the  mortgage,  which  was  afterwards 
assigned  to  him.  Prima  facie  he  was  liable  for  the  value  of 
this  stock  so  turned  over,  or  rather,  it  was  a  payment  to  him, 
pro  tanto,  of  the  claim  he  asserts  under  the  mortgage.  If  this 
IS  susceptible  of  explanation.  Cocks  and  Waugli  could  have 
explained  it.  Neither  of  them  was  examined  as  a  witness, 
either  in  chief,  or  on  the  accounting  before  the  register.  The 
Chancellor  did  not  err  in  decreeing  that  the  value  of  the 
mules  and  horses  should  be  a  credit  on  the  mortgage  debt,  be- 
cause, first.  Couch  took  possession  of  them  under  the  mort- 
gage ;  and  when  Cocks  paid  the  six  hundred  dollars,  they 
were  handed  over  on  his  order.  In  taking  the  account, 
neither  Waugh  nor  Cocks  offered  any  proof ;  and  there  were 
no  exceptions  filed  to  the  report  of  the  register.  In  these 
conditions,  we  think  the  Chancellor  was  right  in  presuming 
that  Cocks  had  no  rightful  or  valid  claim,  to  be  enforced 
against  the  land. 

Tue  decree  of  the  Chancellor  is  affirmed. 


Miller,  Adm'r,  v,  Kiu^. 

Action  on  a  Promissory  Note. 

1.  Testimony  of  husband  and  icife,  for  or  against  each  other. — Hunbaud  and 
wife  are  compelent  witnesses  for  or  ngiiinst  each  other,  wheii  not  required  to 
disclose  confidential  comiunuieations. 

2.  Proper  action,  when  goods  or  chases  in  action  are,  by  a  wrong-doer,  subse- 
quent to  his  tort,  converted  into  money.  —Vf hen  goods  or  choses  in  action  are  con- 
verted by  a  wrong-doer  into  money,  Rnbseqneut  to  the  tort,  giving  the  canse 
of  action,  the  owner  may  waive  the  tort  and  recover  in  assumpsit  the  money 
received. 

3.  .Same  ;  lohen  not  converted  into  money.— Trover  lies  to  compel  a  delivery 
of  a  note  improperly  obtained,  if  on  demand  delivery  is  refused;  but  in  this 
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cise,  not  having  used  the  note  as  money,  having  converted  it  simply,  there  is  no 
ground  on  which  the  law  can  raise  a  promise  to  pay  money  tor  the  conversion. 

Appeal  from  Selma  City  Court. 

Heard  before  Hon.  Jonathan  Haralson. 

Miller,  the  appellant  in  this  cause,  was  the  administrator 
of  the  estate  of  Elizabeth  H.  Mitchell.  On  the  first  day  of 
August,  1858,  Elizabeth  Mitchell  loaned  to  defendant.  King, 
one  thousand  dollars  in  currency  of  par  value,  with  gold  in 
return,  for  which  loan  the  defendant  made  the  plaintiff  a 
promissory  note  for  the  sum  of  eleven  hundred  and  thirteen 
33-100  dollars,  payable  on  the  first  day  of  January,  1860. 
The  testimony  was  conflicting  as  to  whether  the  defendant 
renewed  the  note  on  January  1,  1860.  The  defendant  stated 
that  mention  was  made  of  a  renewal,  but  that  no  renewal  was 
ever  made.  The  defendant  introduced  testimony  tending  to 
show  that,  in  the  spring  of  1863,  he  gave  his  wife  five  hun- 
dred ($500)  dollars  in  Confederate  treasury  notes,  to  be  paid 
to  the  plaintiff,  Elizabeth  Mitchell.  The  receipt  for  this  pay- 
ment, signed  by  Elizabeth  Mitchell,  had  been  lost,  and  de- 
fendant offered  to  prove  the  payment  by  his  wife,  and  the 
court  allowed  her  to  testify  to  the  fact.  The  testimony  of  the 
defendant  tended  to  show  that  the  remainder  due  on  his  note 
was  paid  by  him  to  an  authorized  agent  of  plaintiff  in  Con- 
federate States  bonds,  and  that  this  was  done  with  the  con- 
sent and  approval  of  the  plaintiff.  The  note  was  thereupon 
taken  up  and  destroyed  by  defendant.  The  testimony  of 
plaintiff  tended  to  show  that  her  consent  was  never  given  to 
the  payment  of  the  note  in  the  manner  the  defendant  paid  it ; 
that  she  refused  always  to  accept  Confederate  States  bonds 
in  discharge  of  the  debt,  and  that  she  had  never  made  a  sub- 
sequent ratification  of  her  agent's  act  in  surrendering  defend- 
ant's note  for  cancellation  or  destruction. 

Lapsley  &  Nelson,  for  appellant,  with  whom  was  Thos.  H. 
Watts,  Sr. 

Pettus,  Dawson  &  Tillman,  and  Brooks  &  Koy,  for  ap- 
pellee. 

BRICKELL,  C.  J. — 1.  The  statute  removing  interest  as 
disqualifying  a  witness,  on  abolishing  incompetency  because 
of  the  relation  of  parties  to  suits,  very  soon  after  its  enact- 
ment, was  construed  as  rendering  husband  and  wife  compe- 
tent witnesses  for  or  against  each  other,  when  they  were  not 
required  to  disclose  confidential  communications. — Robinson 
V.  Robinson,  4A  Ala.  234  ;  Lang  v.  Walters,  47  Ala.  625 ;  Roio- 
land  V.  Plummer,  50  Ala.  193  ;  Sumner  v.  Cooke,  51  Ala.  521 ; 
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Chapman  v.  Holding,  60  Ala.  533.  Subsequent  to  the  larger 
number  of  these  decisions,  the  statutes  were  revised,  and 
there  was  no  alteration  or  change  made  in  the  statute  re- 
ferred to ;  and  of  consequence,  it  must  be  taken  that  it  was 
re-enacted  with  a  knowledge  of  the  repeated  construction  it 
had  received,  from  which  we  cannot  now  depart. 

2.  When  goods,  or  chosen  in  action,  are  by  a  wrong-doer 
converted  into  money,  the  owner  may  waive  the  tort,  and  re- 
cover the  money  received. — 1  Brick.  Dig.  150,  §§  227-29. 
The  rule  applies,  however,  only  when  subsequent  to  the  tort, 
which,  of  itself,  gave  a  cause  of  action,  there  has  been  the  re- 
ception by  the  wrong-doer  of  money,  or  that  which  he 
received  as  the  equivalent  of  money,  for  the  property  of  the 
plaintiff.  If  the  appellee  improperly  obtained  possession  of 
his  note  from  Mrs.  Mitchell,  trover  for  its  conversion  could 
have  been  supported  against  him,  if  on  demand  he  had  re- 
fused to  deliver  it  And  if  he  had  subsequently  used  it  as 
money  in  any  transaction,  the  conversion  could  have  been 
waived,  and  assumpsit  for  the  money,  the  amount  for  which 
he  had  used  it,  could  have  been  supported.  But,  not  having 
used  it  as  money — simply  having  converted  it,  there  is  no 
ground  on  which  the  loan  can  raise  a  promise  to  pay  money 
for  its  conversion. 

Affirmed. 


Holmes  i?.  Richards. 

Bill  in  Equity  to  enforce  Vendor  s  Lien  on  Land, 

1.  Vendcn's  lien ;  when  purchaser  cannot  resist,  on  account  »f  defed  in  title. 
A  purchaser  of  land  under  an  executory  contract,  having  expressly  stipulated 
for  a  postponement  of  payment  of  the  purchase-money  until  the  termination 
of  a  pending  suit  involving  his  vendor's  title,  and  for  a  rescission  of  the  con- 
tract "  if  said  litigation  terminate  unfavorably  to  the  interest  of  R."  (vendor), 
*•  so  that  he  cannot  make  good  and  valid  titles  to  said  lot ;"  and  having  re- 
ceived possession  under  the  contract,  and  still  retaining  it, — cannot  resist  a 
bill  to  enforce  payment  of  the  purchase-money,  on  account  o1  the  defect  in  the 
vendor's  title,  or  his  inability  to  comply  with  the  terms  of  the  contract,  when 
it  appears  that  the  suit  was  decided  in  favor  of  his  vendor,  on  the  ground 
that  the  adverse  party,  having  been  adjudicated  a  bankrupt,  could  not  assert 
any  right  under  the  contract  alleged  by  him,  and  the  assignee  in  bankruptcy 
Las  become  barred  by  the  lapse  of  time. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  N.  S.  Gkaham. 

The  bill  in  this  case  was  tiled  on  the  8th  May,  1878,  by 
Evan  G.  Richards,  against  John  A.  Holmes  and  J.  J.  Mc- 
Ijemore  and  wife ;  and  sought  to  enforce  a  vendor's  lien  for 
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the  unpaid  pnrchase-money  of  a  house  and  lot  in  the  town  of 
La  Fayette  in  said  county,  or  a  one-third  interest  therein, 
sold  by  said  Richards  to  said  Holmes  by  a  contract  m  ide  and 
entered  into  between  them  on  the  8tii  December,  1873.  By 
the  terms  of  the  contract  of  ^ale,  Holmes  paid  $20  in  cash, 
and  executed  his  promissory  note  for  $260,  payable  to  said 
Richards  on  the  1st  December,  1874  ;  and  Richards  executed 
and  delivered  to  Holmes  his  bond  for  title,  in  the  usual  form, 
conditioned  to  make,  or  cause  to  be  made,  "  to  said  Holmes, 
his  heirs  or  assigns,  good  and  vaUd  titles  to  said  third  in- 
terest in  said  lot,  on  the  full  payment  of  said  note.  At  the 
same  time,  and  as  a  part  of  the  same  contract,  the  parties 
both  signed  another  writing,  which  recited  the  execution  of 
the  note  and  bond  for  title,  and  contained  the  following  addi- 
tional stipulations  :  "And  whereas  said  one-third  interest  of 
said  lot  is  now  in  litigation  between  said  Richards  and  Benja- 
min F.  Rea,  now  it  is  agreed,  as  a  part  of  the  consideration 
of  said  sale  and  purchase,  that  if  said  litigation  should  not 
be  settled  or  determinated  before  the  first  day  of  December, 
1874,  that  the  payment  of  said  note  of  $260  is  to  be  post- 
poned until  said  litigation  about  said  lot  is  settled  or  deter- 
mined ;  but  said  note  is  to  draw  interest  from  maturity,  till 
paid.  Bt  it  is  further  agreed,  that  if  said  litigation  terminate 
unfavorably  to  the  interest  of  said  Richards,  so  that  he  can- 
not be  able  to  make  good  and  valid  titles  to  said  one-third 
interest  in  said  lot ;  then,  and  in  that  case,  said  contract  of 
sale  and  purchase  is  to  be  void  ;  said  Richards  paying  back 
to  said  Holmes  the  said  twenty  dollars,  without  interest,  and 
delivering  up  said  note  ;  and  said  Holmes  delivering  up  the 
possession  of  said  one-third  interest,  free  of  rent  for  the  time 
occupied.  Signed  in  duplicate,"  &c.  McLeraore  and  wife 
were  joined  as  defendants,  on  an  allegation  that  Holmes  had 
sold  and  conveyed  the  lot  to  them,  and  that  they  were  in 
possession  when  the  bill  was  filed. 

In  the  Chancery  suit  of  Rea  against  Richards,  mentioned 
in  the  writing  above  set  out,  the  bill  was  filed  by  Rea  on  the 
7th  June,  1873,  and  sought  to  enforce  the  specific  perform- 
ance of  a  contract,  by  which,  as  alleged,  said  E.  G.  Richards 
sold  to  Rea,  as  trustee  for  his  wife,  an  undivided  one-third 
interest  in  said  house  and  lot,  and,  the  purchase-money  hav- 
ing been  paid  in  full,  to  compel  the  execution  of  a  conveyance. 
On  final  hearing,  on  pleadings  and  proof,  on  that  case,  in 
March,  1874,  the  Chancellor  dismissed  the  bill,  on  the  ground 
that,  as  stated  in  his  decree,  "  that  equity  does  not  require  a 
specific  performance  of  the  contract,  as  the  proof  shows  it  to 
be  ;"  and  his  decree  was  affirmed  by  this  court  on  appeal, 
during  its  December  term,  1876,  on  the  gi'ound  that  the  right 
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to  enforce  the  alleged  contract,  if  any  was  shown,  had  passed 
to  the  assignee  in  bankruptcy  of  said  Kea,  who  had  been 
adjudicated  a  bankrupt  before  the  filing  of  his  bill. — See  the 
report  of  the  case  in  56  Ala.  396.  The  bill  in  this  case 
alleged  that,  after  the  termination  of  that  litigation  by  the 
decision  of  the  Supreme  Court,  the  complainant  tendered  a 
deed,  with  full  covenants  of  warranty,  to  the  defendant 
Holmes,  and  demanded  payment  of  his  note  for  the  purchase- 
money  ;  and  that  said  defendant  refused  to  pay  the  note,  and 
continued  in  the  possession  of  the  house  and  lot  until  he 
sold  and  conveyed  to  McLemore  and  wife.  There  was  no 
dispute  as  to  the  terms  of  the  contract  between  the  parties, 
as  shown  by  the  writings  executed  by  and  between  them  ; 
but  Holmes,  in  his  answer,  insisted  that  the  decision  of  the 
chancery  suit  in  favor  of  Richards  did  not  give  him  a  good 
title  to  the  house  and  lot,  such  as  the  contract  between  the 
parties  contemplated,  but  only  determined  that,  if  Kea  ever 
had  any  cause  of  action,  it  had  passed  to  his  assignee  in 
bankruptcy,  who  was  not  a  party  to  that  suit ;  that  Richards 
in  fact  had  no  valid  title  to  the  interest  in  the  house  and  lot 
which  he  contracted  to  sell  and  convey,  and  that  said  interest 
really  belonged  to  a  railroad  company,  of  which  Richards  was 
president  and  attorney.  The  facts  shown  by  the  record,  in 
reference  to  these  matters,  are  not  material  as  the  case  is  here 
presented.  Holmes  incorporated  in  his  answer  a  demurrer 
to  the  bill  for  want  of  equity,  and  prayed  that  answer  might 
be  taken  as  a  cross-bill,  asking  a  rescission  of  the  contract 
between  him  and  Richards,  a  cancellation  of  the  note,  &c. 

The  Chancellor  overruled  the  demurrer  to  the  bill,  and 
on  final  hearing  on  pleadings  and  proof,,  dismissed  the  cross- 
bill, and  rendered  a  decree  for  the  complainant ;  and  his 
decree  is  now  assigned  as  error. 

DowDELL  &  Holmes,  for  appellant. 

E.  G.  Richards,  pro  se,  contra. 

BRICKELL,  C.  J. — The  agreement  between  Richards  and 
Holmes  stipulated  and  appointed  the  contingency,  on  the 
happening  of  which  the  contract  of  sale  was  to  be  rescinded, 
and  the  parties  placed  in  statu  quo.  That  contingency  has 
not  occurred,  and  it  is  now  legally  impossible  that  it  can  ever 
occur.  If  there  was  a  valid  executory  agreement  of  sale 
made  by  Richards  with  Rea,  by  the  terms  of  which  Rea  ac- 
quired an  equitable  title  to  Richard's  estate  in  the  premises, 
on  Rea's  bankruptcy,  all  right  to  enforce  the  agreement  vested 
in  his  assignee.  The  right  of  enforcing  it  the  assignee  has 
long  since  lost  by  the  lapse  of  time.     The  suit  instituted  by 
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Rea,  referred  to  in  the  agreement,  was  determined  adversely 
to  him ;  and  the  agreement  with  him  is  not  now  an  incum- 
brance or  cloud  on  Richard's  title.  It  was  only  in  reference 
to  that  suit,  and  its  termination  adversely  to  Richards,  sup- 
porting the  equity  claimed  by  Rea,  that  Holmes  stipulated 
to  be  relieved,  or  Richards  consented  to  relieve  him  from 
liability  to  pay  the  purchase-money.  That  event  not  having 
happened,  there  is  no  equity  in  his  claim  to  a.  rescission  of 
the  contract  of  purchase. 

Taking  the  case  in  all  its  aspects,  it  is  the  one  of  not  infre- 
quent occurrence,  a  vendee  in  possession,  enjoying  all  the  ben- 
efits of  the  contract  of  purchase,  and  yet  seeking  to  escape 
its  obligations,  by  disputing  the  title  of  his  vendor.  There 
was  no  fraud  practiced  on  the  vendee.  He  was  fully  informed 
of  the  nature  and  character  of  the  vendor's  title.  It  was 
that  title,  when  the  particular  incumbrance,  or  cloud,  to 
which  the  agreement  refers,  was  removed,  he  contracted  to 
purchase,  and  was  satisfied  to  acquire.  Against  that  incum- 
brance or  cloud,  and  against  all  loss  by  reason  of  it,  he  care- 
fully guarded  himself,  by  stipulating  for  delay  in  the  pay- 
ment of  the  purchase-money,  until  it  was  removed,  and,  if  it 
was  not  removed,  by  stipulating  for  a  rescission  of  the  con- 
tract. The  cloud  or  incumbrance  no  longer  exists  ;  it  can 
never  involve  him  in  loss,  unless  he  passively  submits  to,  or 
connives  in  its  assertion.  The  contract  into  which  he  has 
entered,  good  faith  and  equity  require  him  now  to  pay  the 
purchase-  money. 

AffirLHorl 


O^letree  v,  McQuag^g-s  et  at. 

BiU  in  Equity  to  Enjoin  the  Erection  of  a  Dam. 

1.  Kulsancea;  equUy  has  jurisdiction  to  restrain. — The  jnrisdiction  of  conrts 
of  equity  to  restrain  the  commission  or  continuance  of  nnisancea,  pnblic  or 
private,  is  well  settled,  and  has  been  frequently  recognized  in  tbis  court  ;  it  is 
founded  on  the  ability  of  the  court  to  afford  more  complete  relief  than  court* 
of  law  can  grant. 

2,  Sfime ;  when  Irvil  of  action  or  issue  at  law  necessary  before  equity  will  enjoin. 
If  the  thing  sought  to  be  prohibited  is  in  itself  a  uuisunce,  the  court  will  inter- 
fere to  stay  irreparable  mischief,  without  waiting  for  the  result  of  a  trial  at 
law  ;  and  will,  according  to  the  circumstances,  direct  an  issue,  or  allow  an 
action  at  law,  and  even  expedite  the  proceedings,  if  necessary,  continuing  the 
injunction  in  the  meantime.  But,  when  the  thing  sought  to  be  restrained  is 
not  necessarily  obnoxious,  but  only  may  prove  so  according  to  circumstances, 
then  the  court  will  refuse  to  interfere  until  the  matter  has  been  tried  at  law— 
generally  by  an  action,  but  sometimes,  where  an  action  could  not  be  properly 
framed,  on  an  issue  out  of  chancery. 
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3.  Same;  evidence  required  before  equity  will  declare  thing  lo  he  without  trial  (f 
tsswc^Unless  the  evidence  is  full,  clear,  and  convincing,  tbe  court  will  not 
take  upon  itself  to  decide,  without  an  issue  at  law,  that  a  nuisance  in  fact  ex- 
ists, or  that  a  thing  which  may  or  may  not  become  a  nuisance  will  so  operate. 

4.  Mill-dams;  when  e7-ection  of  restrained  voithoxU  aciicn  at  law. — A  nuisance 
which  operates  to  destroy  health,  or  to  seriously  diminish  the  comfortable  en- 
joyment of  a  dwelling-house,  is  productive  of  irreparnble  mischief,  for  which 
no  adequate  remedy  at  law  can  be  given  ;  and  the  erection  of  dams,  or  other 
obstructions,  which  materially  affect  tbe  natural  flow  of  a  running  stream, 
and  injure  the  health  of  persons  living  in  the  neighborhood,  has  been  re- 
strained by  injunction,  without  waiting  the  result  of  an  action,  or  the  trial  of 
an  issue  at  law. 

5.  Same;  stalulory  policy  as  to  erection  of,  follovoed  in  courts  of  eqidly.—From. 
n  very  early  period  in  the  history  of  this  State,  down  to  the  present  time,  the 
erection  of  mill-dams,  or  other  similar  obstructions  of  a  running  stream,  have 
been  controlled  by  statutory  provisions,  which  indicate  a  settled  policy  to  sub- 
ordinate the  right  of  the  proprietor  to  build  such  structures  to  the  preserva- 
tion of  the  health  of  the  neighborhood  ;  and  in  the  class  of  cases  to  which 
these  statutory  provisions  relate,  the  jurisdiction  of  courts  of  equity  should 
be  ererciseil  in  Surtherance  of  this  policy. 

6.  Same ;  paniefi  to  hill  to  enjoin  erecUoii  of. — Where  the  legal  title  to  lands  which 
have  l>een  sold  to  one  who  intends  erecting  a  null  and  dam  upon  them  remains 
in  the  vendor,  he  having  an  immediate  light  of  en^ry  thereon,  and  having 
made  an  execuiory  coiiiract  of  sale  of  them  with  lall  knowledge  of  the  purposes 
to  wbicVu  i.hf  vendee  inieads  <o  devote  them,  the  vendor  is,  in  such  case,  a 
propter,  if  Hot  a  necessary  paity,  to  a  bill  of  injunction  to  restrain  the  erection 
of  the  dam. 

Appeal  from  the  Chancery  Court  of  Pike, 

Heard  before  Hon.  H.  Austill. 

The  opinion  suflSciently  states  the  facts. 

John  D.  Gardner,  for  appellant. — The  complainant  had 
a  right  to  maintain  a  bill  in  equity  for  an  injunction. — See 
Wood's  Law  of  Nuisances,  page  835,  §  783,  page  711,  §  698, 
note  2,  citing  3Iills  v.  Hall,  9  Wend.  (N.  Y.)  315,  and  page  812, 
§  769,  citing  in  note  1  the  ease  of  the  Fishmongers'  Co.  v.  The 
East  India  Co.  1  Dick.  163.  "  Where  the  injury  is  not  sus- 
ceptible of  adequate  compensation  in  damages,  or  where  the 
injury  is  a  constantly  recurring  grievance,  a  court  of  equity 
will  interfere  by  injunction." — Lord  Eldon,  in  Attorney- Gen- 
eral V.  Nichol,  16  Ves.  342-3,  and  in  Croioder  v.  TricMer,  19 
Ves.  617.  The  jurisdiction  of  courts  of  equity  to  interpose 
by  injunction,  is  well  established  by  the  Supreme  Court  of 
Alabama. — St.  James'  Church  v.  Arrington,  36  Ala.  546,  and 
the  authorities  therein  cited  ;  Rosser  v.  Randolph,  7  Por.  238. 
Respondents  should  not  be  allowed  to  do  by  themselves 
what  they  would  not  be  allowed  to  do  if  they  sought  the  aid 
of  the  statute  ;  that  is,  "  if  the  aggregate  healthfulness  of  the 
neighborhood  would  pr'ohaMi/  be  put  in  peril,  or  if  the  inhab- 
itants of  the  neighborhood,  considered  as  a  unit,  would  proba- 
bly be  rendered  less  healthy  by  the  erection  of  the  proposed 
dam,  the  order  should  not  be  granted." — Mollis  v.  Gharman, 
in  manuscript.  The  failure  of  respondent,  McQuaggs,  to 
proceed    under    the    statute,    conduces    strongly    to   show 
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that  the  undertaking  would  fall  within  the  inhibition  of 
the  statute,  and  that,  at  least,  in  the  estimation  of  the  peo- 
ple of  the  vicinage,  "  the  health  of  the  neighborhood  will 
probably  be  endangered  "  thereby.  The  testimony ,  at  least, 
shows  a  probability  that  irreparable  mischief  would  be  done 
by  the  erection  of  the  proposed  dam.  In  such  a  case,  a  Court 
o£  Chancery  will  not  make  subtle  distinctions  and  refuse  re- 
lief merely  because  there  is  a  bare  possibility  that  the  evil 
may  be  avoided. — St.  Jarnes'  Church  v.  Arrington,  supra. 

Parks  &  Hubbakd,  contra. — No  decree  can  be  rendered 
against  defendant,  Croskey,  as  he  denies,  under  oath,  any  in- 
terest, and  the  proof  fails  to  show  he  is  undertaking  to  erect 
the  dam.  There  is  no  proof  to  show  he  is  a  party  in  any 
manner  to  the  erection  of  the  mill.  This  case  is  to  be  distin- 
guished from  a  case  arising  under  an  application  to  the  Pro- 
bate Court  to  erect  a  dam  ;  in  this,  that  when  a  grist-raill  is 
erected  under  such  proceedings,  it  becomes  a  legal  structure 
to  the  same  extent  as  if  established  by  legislative  act,  and 
cannot  afterwards  be  abated,  even  though  it  should  become 
a  nuisance. — Perry  v.  New  Orleans,  Mobile  cir,  Chattanooga 
R.  R.  55  Ala.  424  ;  last  paragraph  421,  first  and  second  para- 
graphs of  opinion  ;  High  on  Inj.  page  292,  §  523  ;  Dillon 
on  Munic.  Corp.  §  519,  cited  in  Perry  v.  N.  0.,  31.  (k  C.  R.  It. 
supra.  Hence,  the  law  wisely  declares  that,  if  a  mill-dam 
proposed  to  be  erected  under  the  statute  will  probably  endan- 
ger the  health  of  the  neighborhood,  it  should  not  be  erected. 
Code  of  1876,  §  2564  [3],  and  that  without  any  reference  to 
any  public  necessity  there  may  be  for  it.  But  in  this  case, 
as  the  mill  and  dam,  if  erected,  may  afterwards  be  abated  if 
they  should  become  a  nuisance,  there  is  no  necessity  for  the 
caution  which  the  statute  impliedly  enjoins.  The  provisions 
of  the  Code  above  alluded  to,  do  not  affect  the  right  of  a  man 
to  build  a  dam  "  on  his  own  hook,  and,  in  this  instance,  on 
his  own  land."  They  provide  a  remedy  in  case  such  dam  be- 
comes a  nuisance.  Hence,  McQuaggs  has  a  right,  without 
resorting  to  a  writ  of  ad  quod  damnum,  to  erect  the  dam,  be- 
ing answerable  as  provided  by  the  statute. — Code  of  1876, 
§  3577  ;  Rosser  v.  Randolph,  7  Port.  247. 

Section  3577,  supra,  in  declaring  a  remedy  at  law,  by  prose- 
cution, excludes  the  jurisdiction  of  chancery. — High  on  Inj. 
276,  §  495. 

The  frame  of  the  bill  in  this  case,  the  averments,  and  the 
offered  evidence,  show  that  complainant  undertakes  to  restrain 
a  public  nuisance.  If  so,  he  must  show,  in  order  to  maintain 
his  suit,  that  by  the  erection  of  the  proposed  dam  he  will 
suffer  some  injury  distinct  and  separate  from  that  suffered  by 
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the  public. — Perry  v.  N.  O.  dt  M.  ik  C.  R.  R.,  supra;  2  Story 
Eq.  Jur.  §  924  (a) ;  Mayor  of  Columbus  v.  Snodgrass,  10  Ala. 
48,  aud  last  par.  of  opinion  on  page  49 ;  High  on  Inj.  §§  521, 
522,  and  note  1.     Ogletree  shows  no  such  special  injury. 

But  if  the  proposed  dam  is  not  made  out  a  public  nuisance, 
can  complainant  obtain  relief  on  the  idea  that  it  is  a  private 
nuisance?  The  rule  in  such  a  case  is  as  rigid  as  in  the 
case  of  a  public  nuisance.  It  must  be  satisfactorily  estab- 
lished to  be  a  strong  case  of  pressing  necessity,  to  enti- 
tle a  party  to  an  injunction.  A  clear  and  plain  case  must 
be  made  out. — Rosser  v.  Randolph,  supra;  St.  James'  Church 
V.  Arrington,  36  Ala.  548 ;  Ray  v.  Lyon,  10  Ala.  64 ;  High  on 
Inj.  §§  486,  488,  489.  "  It  will  not  suffice  to  show  a  probable 
or  contingent  injury,  but  it  must  be  shown  to  be  inevitable 
and  undoubted." — High  on  Inj.  §  495. 

The  right  to  restrain  a  nuisance  can  be  lost  by  laches,  and 
permitting  its  continuance  for  a  length  of  time  that  would 
give  right  by  adverse  enjoyment. — High  on  Inj.  §§  494,  507, 
508  ;  Rice  v.  Moore,  38  Ala.  596.  It  appears  from  the  answer 
and  proof,  that  the  structure  proposed  to  be  re-established 
stood  for  over  ten  years. 

The  evidence  does  not  show  such  a  strong  case  of  pressing 
necessity  as  should  authorize  a  Court  of  Chancery  to  inter- 
fere by  injunction. 

BRICKELL,  C.  J.— The  bill  is  filed  by  the  appellant  to 
restrain  the  appellees  from  erecting,  for  the  use  of  a  grist  mill 
they  are  constructing,  a  dam  across  a  stream  not  navigable, 
running  through  their  lands  near  to  the  city  of  Troy.  The 
material  averments  are,  that  the  stream  upon  which  the  dam  is 
to  be  erected  is  formed  by  the  confluence  of  two  streams  run- 
ning through  the  city,  draining  a  large  part  of  it,  and  into 
which  much  of  its  sewage  is  discharged ;  that  the  mill  is  be- 
ing constructed  on  the  site  of  a  former  mill,  and  the  dam  will 
collect  the  waters  on  the  site  of  the  former  pond,  which  has 
been  disused  for  several  years,  and  suffered  to  grow  over  with 
briars  and  other  shrubs.  The  stream  will  afford  but  a  scant 
supply  of  water  during  the  summer  and  fall,  and  in  operating 
the  mill  in  those  seasons,  much  of  the  ground  covered  by  the 
pond  will  be  alternately  flooded  and  drained.  The  dam  will 
cause  much  of  the  deposits  from  the  drainage  and  sewage 
from  the  city  to  collect  in  the  pond ;  there  will  be,  in  conse- 
quence of  the  undergrowtli  covering  the  pond,  decay  and  de- 
composition of  vegetable  matter.  These  causes  will  generate 
malaria,  producing  disease  in  a  large  part  of  the  city,  and 
will  be  pernicious  to  the  health  of  appellant  and  his  family 
residing  in  the  city  near  the  confluence  of  the  two  streams. 
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While  the  fonner  mill  was  in  existence,  sickness  did  result 
from  it,  and  the  appellant  lost  three  children,  whose  sickness 
and  death,  as  he  was  advised  by  his  physician,  was  from  dis- 
ease generated  by  the  pond.  The  appellees  have  not  made 
application  to  the  judge  of  probate  for  an  order  to  erect  the 
dam,  though  it  was  known  to  them  its  erection  would  be 
resisted. 

The  appellee  Croskey  answers,  denying  that  he  is  engaged 
or  has  any  interest  in  the  erection  of  the  dam,  or  in  the  con- 
struction of  the  mill;  states  that  he  sold  the  lands  to  Mc- 
Quaggs,  who  desired  to  rebuild  the  mill,  and  the  sale  being 
on  credit,  he  retained  the  title  as  security  for  the  purchase- 
money.  McQuaggs  answers,  and  denies  the  more  material 
allegations  of  the  bill ;  admits  he  is  engaged  in  the  erection 
of  the  dam  and  construction  of  the  mill,  without  having  made 
application  for  an  order  in  the  mode  prescribed  by  the  stat- 
ute ;  admits  appellant's  residence  with  his  family  as  stated 
in  the  bill,  but  denies  that  his  health  or  that  of  his  family 
can  be  aflfected  by  the  dam.  Much  testimony  was  taken,  to 
which  reference  is  unnecessary,  in  the  view  of  the  case  we  are 
constrained  to  take.  On  the  hearing,  the  Chancellor  was  of 
opinion  the  evidence  did  not  show  that  the  appellant  would 
suffer  any  other  injury  from  the  dam,  than  such  as  his  neigh- 
bors would  suffer,  and  therefore  decreed  a  dissolution  of  the 
temporary  injunction  and  a  dismissal  of  the  bill. 

•The  jurisdiction  of  the  courts  of  equity  to  restrain  the 
commission  or  continuance  of  nuisances,  public  or  private, 
is  settled,  and  has  been  of  frequent  recognition  in  this  court. 
1  Brick.  Dig.  672,  §§  467-476.  "  The  ground  of  jurisdiction  is 
the  ability  of  the  court  to  afford  more  complete  remedies 
than  courts  of  law  can  afford,  bound  and  tied  down  to  reme- 
dies they  are  not  capable  of  moulding  and  adapting  to  the 
necessities  of  particular  cases,  thereby  preventing  irreparable 
injury,  suppressing  a  multiplicity  of  suits,  and  avoiding  vex- 
atious and  oppressive  litigation.  As  the  court  is  not  in  the 
exercise  of  its  ordinary  jurisdiction,  but  is  interfering  to  sup- 
ply the  deficiencies  of  legal  remedies,  it  interferes  only  when 
there  is  immediate,  pressing  necessity  for  the  prevention  of 
an  injury,  incapable  of  adequate  compensation  in  damages  at 
law,  "or  such  as,  from  its  continuance  or  permanent  mischief, 
must  occasion  a  constantly  recurring  grievance,  which  can 
not  be  otherwise  prevented  but  by  an  injunction." — 2  Story's 
Eq.  §  925.  The  rules  laid  down  by  Lord  Brougham  in  the 
leading  case  of  Earl  of  BIpon  v.  Hobart,  3  Myl.  &  Keene,  169, 
respecting  the  exercise  of  the  jurisdiction,  have  been  here 
adopted.  He  said  :  "  If  the  thing  sought  to  be  prohibited  is 
in  itself  a  nuisance,  the  court  will  interfere  to  stay  irrepars^ 
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ble  mischief  without  waiting  for  the  result  of  a  trial ;  and 
will,  according  to  the  circumstances,  direct  an  issue,  or  allow 
an  action,  and  if  need  be,  expedite  the  proceedings,  the 
injunction  being  in  the  meantime  continued.  But,  when  the 
thing  sought  to  be  restrained  is  not  unavoidably  and  in  itself 
obnoxious,  but  only  something  which  may,  according  to  cir- 
cumstances, prove  so,  then  the  court  will  refuse  to  interfere 
until  the  matter  has  been  tried  at  law,  generally  by  an  action, 
though  in  particular  cases  an  issue  may  be  directed  for  the 
satisfaction  of  the  court,  where  an  action  could  not  be  framed 
so  as  to  meet  the  question."  It  may  also  be  laid  down  as  a 
general  proposition,  that  the  court  will  not,  unless  the  evi- 
dence is  full,  clear  and  convincing,  take  upon  itself  to  decide 
that  a  thing  which  may  or  may  not  become  a  nuisance,  will 
so  operate,  or  that  a  nuisance  in  fact  exists,  without  the  trial 
of  an  issue  at  law. — Cummings  v.  Barrett,  10  Cush.  186 ; 
Burnham  v.  Kenton,  44  N.  H.  78 ;  Eastman  v.  Company,  47  N. 
H.  71 ;  Mason  v.  Sanborn,  45  N.  171 ;  Jushbald  v.  Barrington, 
4  L.  R.  Ch.  App.  388. 

When  the  nuisance  operates  to  destroy  health,  or  to  dimin- 
ish seriously  the  comfortable  enjoyment  of  a  dwelling  house, 
it  is  in  its  nature  and  consequences  productive  of  irreparable 
mischief,  for  which  the  law  can  furnish  no  adequate  remedy. 
High  on  Inj.  §  491 ;  2  Story  on  Eq.  §§  926-7  ;  Holman  v.  Boil- 
ing Springs,  1  McCarter,  N.  J.  Eq.  343.  The  erection  of 
dams,  or  other  obstructions,  in  such  manner  as  to  affect  ma- 
terially the  natural  flow  of  the  water  to  the  manifest  injury 
of  the  lands  of  other  riparian  proprietors,  or  to  injure  mate- 
rially the  health  of  those  residing  in  the  vicinity,  the  court 
has  enjoined  without  awaiting  the  trial  of  au  issue  at  law,  or 
until  there  was  a  trial  of  the  issue. — Sprague  v.  Rhodes,  4  B. 
I.  301;  Whitfield  v.  Rogers,  26  Miss.  84;  White  v.  Forbes, 
Walker  (Mich.)  112,  Every  man  has  a  right  to  the  undis- 
turbed enjoyment  of  his  property,  especially  to  dwell  in  his 
homestead  freed  from  the  peril  of  disease  and  death,  caused 
by  artificial  constructions  erected  by  his  neighbor  on  his  own 
lands,  whatever  may  be  the  purpose  of  such  constructions. 
The  right  is  imbedded  in  the  common  law  maxim  of  such  fre- 
quent use — sic  utere  tuo  ut  alienum  non  laedas.  For  the  preser- 
vation of  health,  and  the  protection  of  the  undisturbed  en- 
joyment of  property,  courts  of  equity  in  recent  times  have  in- 
terfered upon  the  just  and  conservative  principle,  that  it 
was  better  to  prevent,  than  to  undertake  to  cure  or  compen- 
sate for  the  evil,  after  it  was  wrought. —  Whitfield  v.  Rogers, 
supra. 

From  the  earliest  period  in  our  legislative  history,  it  has 
been  a  fixed  policy  to  provide  a  judicial  proceeding  by  which 
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it  could  be -speedily  ascertained  before  the  erection  of  a  dam 
on  a  water-course  for  the  uses  of  a  mill,  gin,  or  other  ma- 
chinery, not  only  how  far  it  would  affect  rights  of  property, 
but  what  would  be  its  influence  on  the  health  of  the  neigh- 
borhood. A  proceeding  before  the  county  court,  on  the  ap- 
plication of  the  land  owner,  proposing  to  erect  the  dam,  was 
authorized  first  by  an  act  of  the  territorial  legislature  passed 
in  1811.  The  act  was  revised  by  an  act  adopted  in  1812, 
and  continued  of  force,  with  some  changes,  it  is  not  neces- 
sary now  to  refer  to,  until  the  Code  of  1852  became  of  force. 
It  was  declared  unlawful  for  any  person  to  erect  a  mill,  so  as 
to  overflow  any  other  mill,  or  create  a  nuisance  in  the  neigh- 
borhood. When,  as  in  this  case,  the  person  proposing  to 
erect  the  mill  and  dam,  owned  the  land  on  both  sides  the 
stream,  on  application,  a  writ  of  ad  quod  damnum  was  issued, 
commanding  the  sheriff  to  summon  and  empaunel  seven  land 
holders  or  freeholders  to  meet  upon  the  lands,  and  among 
other  inquiries  they  were  to  make,  was,  whether,  in  their  opin- 
ion, the  health  of  the  neighbors  loill  he  materially  annoyed  by  the 
stagnation  of  the  loaters.  Their  inquest  was  returned  to  the 
county  court,  and  if,  upon  that,  or  other  evidence,  it  appeared 
to  the  court,  the  health  of  the  neighbors  will  b*".  materially  an- 
noyed, leave  to  build  the  mill  and  dam  could  not  be  given. 
Clay's  Dig.  376-8,  §§  1,  16.  The  present  statute  authorizes 
like  proceedings  before  the  judge  of  probate,  and  of  the  in- 
quiries the  jury  are  required  to  make,  is,  lohether  the  health  of 
the  neighborhood  will  probably  be  endangered.  If,  from  the 
inquest,  or  other  evidence,  it  appears  such  is  the  fact,  the 
judge  must  not  grant  the  application.  Whoever  erects  a  dam 
without  obtaining  an  order  therefor,  is  liable  to  double  dam- 
ages for  any  injury  resulting  therefrom. — Code  of  1876,  §§ 
3555-79. 

These  statutes  indicate  very  clearly,  a  settled  policy  to  sub- 
ordinate the  right  of  the  land  owner  to  erect  on  his  own  lands, 
dams  obstructing  water-courses,  to  the  preservation  of  the 
health  of  the  neighborhood.  Though  they  may  be  intended 
for  lawful  and  useful  purposes,  authority  for  their  erection 
can  not  be  obtained  if  there  is  probability  of  danger  to  the 
health  of  the  vicinage.  The  stagnation  of  water  is  of  greater 
peril  to  health,  in  this  latitude  and  climate,  than  in  higher 
latitudes,  and  it  is  in  view  of  this  fact,  these  statutes  have 
been  enacted.  In  the  exercise  of  its  jurisdiction  to  prevent 
the  erection  of  such  obstructions,  a  court  of  equity  would  but 
follow  the  law,  if  a  case  is  presented  in  which  the  evidence  is 
not  so  clear  and  determinate  that  it  can  act  safely,  an  issue 
of  fact  should  be  awarded  to  be  tried  by  a  jury.  There 
should  be  much  reluctance  in  subjecting  individuals  or  com- 
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munities  to  the  dangers  of  disease.  For  injuries  to  property 
compensation  may  be  made,  after  they  have  been  suffered, 
but  for  injuries  to  health,  no  adequate  compensation  can  be 
made  ;  they  are  irreparable. 

Without  expressing  any  opinion  as  to  the  right  of  evidence 
in  this  case,  there  is  enough  in  it  to  require  that  an  issue  to 
be  tried  by  a  jury  should  be  directed.  A  continuance  of  the 
injunction  will  merely  preserve  the  existing  state  of  things, 
and  can  not  work  an  injury  to  the  appellees,  for  which  they 
may  not  obtain  adequate  compensation  in  damages,  by  action 
on  the  injunction  bond,  if  finally  it  shall  be  ascertained  that 
the  dam  will  not  endanger  the  health  of  the  neighborhood, 
or  if  it  will,  that  it  will  not  be  of  special  injury  to  the  appel- 
lant. We  intend  no  relaxation  of  the  general  rule,  that  the 
court  should  not  interfere  with  erections  by  a  proprietor  on 
his  own  lands,  unless  they  are  per  se  nuisances,  working  irre- 
parable mischief ;  or  if  the  erection  is  not  of  itself  a  nuisance, 
but  is,  'prima  facie y  a  legitimate  exercise  of  his  dominion  over 
his  own  property,  that  it  must  be  shown  clearly  the  erection, 
if  completed,  will  prove  a  nuisance,  inflicting  irreparable  in= 
jury — injury  irreparable  of  adequate  compensation.  Nor,  do 
we  intend  a  relaxation  of  the  rule,  that  the  court  will  not  in- 
terfere, when  the  injury  of  which  complaint  is  made  and 
sought  to  be  restrained,  is  doubtful  or  contingent,  when  the 
thing  contemplated  may  or  not  prove  noxious,  according  to 
the  manner  of  its  completion,  and  the  mode  in  which  it  may 
be  used.  The  legislation  to  which  we  have  referred,  requires 
that  in  the  class  of  cases  to  which  it  relates,  the  jurisdiction 
of  the  court  should  be  adapted  to,  and  exercised,  in  view  of 
its  policy.  In  determining  whether  a  temporary  injunction 
to  restrain  a  threatened  nuisance  should  be  continued  or  dis- 
solved until  the  fact  of  nuisance  is  satisfactorily  ascertained, 
regard  must  be  had  to  all  the  circumstances  of  the  particular 
case,  the  nature  and  character  of  the  injury  apprehended, 
and  then  the  test  should  be  applied— ought  the  party  com- 
plaining to  be  protected,  or  required  to  submit  until  the  fact 
of  nuisance  is  ascertained  and  experience  shows  whether  he 
will  be  subjected  to  the  injury  apprehended. 

If  the  deleterious  consequences  will  result  from  the  erec- 
tion of  the  dam,  which  are  stated  in  the  bill,  it  will  certainly 
be  a  public  nuisance.  But  if  it  will  also  be  as  to  the  appel- 
lant a  private  nuisance — if  it  is  of  special  injury  to  him — if  it 
will  materially  affect  the  comfortable  enjoyment  of  his  home, 
and  endanger  the  health  of  himself  and  family — that  it  will 
also  affect  others  of  his  neighbors,  does  not  lessen  the  injury 
he  will  sustain,  nor  merge  it  in  that  of  which  the  public  may 
complain.— 2  Story  Eq.  §  924  ;  Millions  v.  Sharp,  37  N.  Y. 
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611 ;  Mayor  v.  Rogers,  10  Ala.  57  ;  MohoAok  Bridge  Co.  v.  N. 
<&  S.  B.  R.  Go.  6  Paige,  554  ;  Growder  v.  TiuMer,  19  Vesej, 
616. 

The  legal  title  to  the  lands  residing  in  Croskey,  he  having 
an  immediate  right  of  entry  thereon,  and  having  made  an 
executory  contract  of  sale  of  them  with  full  knowledge  of  the 
purposes  to  which  McQuaggs  intended  devoting  them,  he 
was  a  proper,  if  not  a  necessary  party  to  the  bill. — Wood  on 
Nuisances,  §  822.  Whether  he  shall  be  taxed  with  costs,  will 
rest  in  the  discretion  of  the  Chancellor,  and  will  materially 
depend  upon  his  participation  in  the  litigation. 

The  decree  of  the  Chancellor  is  reversed,  the  temporary  in- 
junction reinstated,  and  the  cause  is  remanded,  that  an  issue 
of  fact  may  be  formed  and  tried  by  a  jury  to  aid  the  Chan- 
cellor in  ascertaining — 1.  Whether  the  erection  of  the  dam 
will  probably  endangjer  the  health  of  the  neighborhood. 
2.  Whether  the  complainant  will  be  thereby  materially  in- 
jured in  the  comfortable  enjoyment  of  his  dwelling,  or  the 
health  of  himself  and  family  endangered. 


The  City  of  Eufaula  v.  McNab. 

Bill  in  Equity  to  Enforce  Vendor's  Lien. 

1.  Municipal  corporation  ;  who  cannot  hind. — Neither  the  agents,  officers, 
nor  city  council  of  a  municipal  corporation  can  bind  the  corporation  by  any 
contract  which  is  beyond  the  scope  of  its  powers,  or  entirely  foreign  to  the 
purposes  of  the  corporation,  or  which  (not  being  in  terms  authorized),  is 
against  public  policy. 

2.  Same;  when  bound  by  Us  agents  or  officers. — A  municipal  corporation 
is  bound  only  when  its  agents  or  officers,  by  whom  it  can  alone  act,  if  it 
acts  at  all,  keep  within  the  limits  of  the  chartered  authority  of  the  corporation. 

3.  Same;  contracts  of ;  when  ultra  vires. — All  contracts  of  municipal  corpora- 
tions, which  are  not  necessary  and  proper  in  order  to  carry  into  effect  the  powers 
expressed  in  their  charters,  and  which  are  not  germane  to  the  governmental 
purposes  for  which  such  corporations  may  have  been  organized,  are  ultra  virea. 

4.  Same;  charter  oj ;  in  case  of  doubt,  Ivow  construed. —In  case  of  any  doubt 
or  ambiguity  arising  out  of  terms  used  in  the  charters  of  municipalities  and 
counties,  which  are  invested  with  civil  policies,  and  political  functions,  the 
charters  are  strictly  construed  against  the  existence  of  such  doubted  power, 
and  are  resolved  by  construction  in  favor  of  the  public. 

5.  Charter  of  the  city  ot  Eufaula;  section  24l  of ,  construed. — The  charter  of 
the  city  of  Eufaula,  entitled  "  An  Act  to  establish  a  new  charter  for  the  city  of 
Eufaula,"  approved  February  28,  1870,  (Session  Acts  1869-70,  pp.  186,  194), 
conferred  "full  power  and  authority  upon  the  city  council  to  purchase  and 
provide  for  the  payment"  of  "all  such  real  estate  and  personal  property  as  may 
be  required  for  the  use,  convenience,  and  improvement  of  the  city,"  &c.  Act- 
ing under  this  power,  the  city  council  of  Eufaula  purchased  a  tract  of  land 
located  within  the  corporate  limits  of  the  city,  for  the  benefit  of  theS.  E.  Ala. 
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A.  &  M.  Ass.,  and  as  a  place  for  holding  "their  annual  fairs,"  and  the  asso- 
ciation was  given  "the  exclusive  use  of  the  premises."  The  consideration 
paid  was$10,{HiO  of  the  bonds  of  the  city,  running  twenty  years  and  bearing 
interest  from  date  with  coupons  attached.  Ildd,  that  tho  action  of  the  city 
council  in  making  the  purchase  of  the  land  for  the  particular  purpose  for  which 
it  was  bought,  was  ultra  vires. 

6.  Same  ;  purchase  of  property  in  aid  of  piivate  enterprise,  not  permitted. — 
Under  such  a  power  in  a  charter  it  is  not  contemplated,  nor  permissible,  that 
such  property  shall  be  acquired  in  Aid  of  any  private  enterprise  not  of  a  pub- 
lic character,  however  laudable  may  be  its  purpose,  or  however  useful  may  be 
its  encouragement. 

7.  Municipal  corporation  ;  riijU  of  to  contract,  how  limited. — The  right  of  a 
municipal  corporation  to  contract  must  be  limited  by  the  right  to  tax,  and  if 
in  the  given  case  no  tax  can  lawfully  be  levied  to  pay  the  debt,  the  contract 
itself  is  void  for  want  of  authority  to  make  it. 

8.  Estoppel;  when  does  not  apply  to  municipal  corporation.— ^f hen  a  mnnXci- 
pal  corporation  makes  a  contract  which  is  ultra  vires,  the  fact  that  interest  has 
been  paid  on  the  debt  created  by  such  contract,  either  by  the  corporation 
itself,  or  by  the  beneficiary  of  the  contract,  with  the  concurrence  of  the  cor- 
poration, does  not  affect  the  case,  and  cannot  work  an  estoppel. 

9.  Bill  to  enforce  vendor's  lien;  when  can  not  he  retained  after  failure  of  its  spe- 
cific end. — Where  the  case  made  out  by  a  bill  is  that  of  a  vendor's  lien,  and  the 
prayer  of  the  bill  is  for  the  enforcement  of  the  lien  and  a  money  decree  for 
any  balance  due,  it  cannot,  when  it  fails  as  to  this  specific  end,  be  retained  as 
a  bill  for  rescission  and  cancellation. 

Appeal  from  the  Chancery  Court  of  Eufaula. 
Heard  before  Hon.  N.  S.  Gkaham. 
The  opinion  sufficiently  states  the  facts. 

Henry  K.  Shorter,  for  appellant. 

Jno.  M.  McKelroy,  and  D.  M.  Seals,  contra. 

(Note. — No  briefs  have  come  into  the  hands  of  the  Ee- 
porter.) 

SOMERVILLE,  J.— The  general  principle  of  law  is  set- 
tled, beyond  controversy,  that  the  agents,  officers,  or  even 
city  council,  of  a  municipal  corporation,  can  not  bind  the  cor- 
poration  by  any  contract  which  is  beyond  the  scope  of  its 
powers,  or  entirely  foreign  to  the  purposes  of  the  corporation, 
or  which  (not  being  in  terms  authorized)  is  against  public 
policy.  The  doctrine  grows  out  of  the  nature  of  such  insti- 
tutions, and  rests  upon  reasonable  and  solid  grounds.  The 
inhabitants  are  the  corporators — the  officers  are  but  the  pub- 
lic agents  of  the  corporation.  The  duties  and  powers  of  the 
officers  or  public  agents  of  the  corporation  are  prescribed 
by  statute  or  charter,  which  all  persons  not  only  may  know, 
but  are  bound  to  know.  The  opposite  doctrine  would  be 
fraught  with  such  danger,  and  accompanied  with  such  abuse, 
that  it  would  soon  end  in  the  ruin  of  municipalities,  or  be 
legislatively   overthrown.      These   considerations   vindicate 
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both  the  reasonableness  and  necessity  of  the  rule,  that  the 
corporation  is  bound  only  when  its  agents  or  officers,  by  whom 
it  can  alone  act,  if  it  acts  at  all,  keep  ivitkin  the  limits  of  the 
chartered  authority  of  the  corporation." — 1  Dillon  on  Muni- 
cipal Corp.  (2nd  Ed.)  §  381. 

Municipal  corporations,  it  is  obvious,  can  exercise  only 
such  powers  as  are  expressly  granted  in  their  charters,  and 
such  as  may  be  necessary  and  proper  in  order  to  carry  such 
express  or  direct  powers  into  effect ;  but  these  powers  include 
those  which  are  indispensably  necessary  to  the  declared  ob- 
jects and  germane  to  the  governmental  purpose  for  which 
such  corporations  may  be  organized. —  City  Council  v.  Plank 
Road  Co.,  31  Ala.  76;  Mayor,  dc.  v.  YuiUe,  3  Ala.  137;  1  Dil- 
lon on  Mud.  Corp.  §  55 ;  Firemen  Ins.  Co.  v.  Ely,  (5  Conn. 
560),  13  Amer.  Decisions,  100. 

All  contracts,  therefore,  which  are  unauthorized  by  these 
principles  are  ultra  vires,  and  impose  no  legal  liability  upon 
the  corporations  which  purport  to  be  bound  by  them.  This 
is  conceded  to  be  a  most  salutary  principle,  and  one  of  tran- 
scendent importance  to  the  protection  of  the  citizen  against 
exhorbitant  and  unauthorized  taxation,  imposed  for  ends  en- 
tirely foreign  to  legitimate  governmental  purposes. — 1  Dil- 
lon on  Mun.  Corp.  §  55 ;  §  381,  note  2.  To  such  an  extent  is 
this  true,  that  the  law  rather  favors  the  application  of  the 
doctrine  of  ultra  vires  to  municipalities  and  counties,  which 
are  invested  with  civil,  police  and  political  functions,  and  in 
case  of  any  ambiguity  or  doubt  arising  out  of  terms  used  in 
the  charter,  they  are  strictly  construed  against  the  existence 
of  such  doubted  power,  and  are  resolved  by  construction 
in  favor  of  the  public. — (Green's  Bryce's  Ultra  Vires,  p.  42, 
note ;  Blayor,  &c.  v.  Ray,  19  Wall,  468  ;  Mintiim  v.  Larue, 
23  How.  435  ;  1  Dillon  Mun.  Corp.  §  55,  note  1.)  As  said  by 
the  Supreme  Court  of  Massachusetts,  per  Parker,  C.  J.,  in 
Stetson  V.  Kempton,  13  Mass.  272,  *'  it  is  important  that  it 
should  be  known  that  the  power  of  the  majority  over  the 
property,  and  even  the  person,  of  the  minority,  is  limited  by 
law  to  such  cases  as  are  clearly  provided  for,  and  defined  by 
the  statute  which  describes  the  powers  of  these  corporations." 
lb.  7  Amer.  Dec.  145  ;  2  Kent's  Com.  3  1,  292. 

The  charter  of  the  City  of  Eufaula,  entitled  "  an  act  to  es- 
tablish a  new  charter  for  the  City  of  Eufaula,"  approved  Feb- 
ruary 28,  1870,  (Session  Acts  1869-70,  pp.  186,  194,)  contains 
the  following  section  : 

Sec.  24.     Be  it  further  enacted.  That  the  council  shall  have 
full  power  and  authority  to  purchase,  and  provide  for  the  pay- 
ment of  the  same,  all  such  real  estate  and  personal  property 
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as  may  be  required  for  the  use,  convenience  and  improvement 
of  the  city,  &c." 

Under  the  power  supposed  to  be  conferred  by  this  section, 
the  City  Council  of  Eufaula,  in  the  year  1872,  purchased  from 
the  appellee,  John  MoNab,  thirty-four  acres  of  land  located 
within  the  corporate  limits  of  the  city,  and  a  warranty  deed 
was  executed  by  McNab,  conveying  the  same  in  fee  simple  to 
the  city.  The  consideration  paid  was  $10,000  of  the  bonds 
of  the  city,  running  twenty  years,  and  bearing  interest  from 
date,  with  coupons  attached.  This  bill  is  filed  to  enforce  the 
vendor's  lien  on  the  land  for  the  accumulated  interest,  which 
amounts  to  about  five  thousand  dollars,  and  also  to  fix  the 
liability  of  the  city  of  Eufaula  for  principal  and  interest  of 
the  bonds,  The  Chancellor  made  the  decree  prayed  for,  and 
ordered  the  sale  of  the  lands  for  its  payment,  and  the  city  of 
Eufaula  appeals  from  this  decree. 

The  question  presented  for  our  consideration  is  one  of 
uUi'a  vires,  as  to  the  corporate  power  of  the  city  to  make  the 
purchase  of  this  land  for  the  particular  purpose  for  which  it 
is  shown  to  have  been  bought. 

It  may  be  conceded,  that,  if  the  land  in  question  had  been 
purchased  for  an  exclusively  public  use,  as  being  designed  for 
dedication  to  a  purpose  within  the  usual  scope  of  municipal 
governments,  it  might  be  a  proper  exercise  of  corporate  power 
under  the  above  section,  and  the  validity  of  the  contract  of 
purchase  would  not  be  affected,  or  rendered  invalid,  by  any 
subsequent  perversion  of  the  laud  to  unauthorized  uses  not 
shown  satisfactorily  to  have  been  mutually  intended  at  the 
time  of  the  purchase. — 2  Dillon  on  Mun.  Corp,  §  444  ;  Weis- 
mer  v.  Village  of  Douglas,  (64  N.  Y.  91),  21  Amer.  Kep.  586. 
But  the  terms  of  the  charter  are  imperative,  that  such  prop- 
erty must  be  "  required  for  the  use,  convenience  and  improve- 
ment of  THE  CITY."  Collateral  advantages,  incidentally  re- 
sulting in  the  promotion  of  the  city's  commercial  or  business 
prosperity,  will  not  be  sufficient.  It  is  not  contemplated  or 
permitted  that  such  property  shall  be  acquired  in  aid  of  any 
private  enterprise  not  of  a  public  character,  however  lauda- 
ble may  bo  its  purpose,  or  however  useful  may  be  its  encour- 
agement. As  said  by  Mr.  Justice  Miller,  in  Loan  Association 
V.  Topeka,  20  Wall.  655,  660  :  "  It  follows  that  in  this  class 
of  cases  the  right  to  contract  must  be  limited  by  the  right  to 
tax,  and  if  in  the  given  case  no  tax  can  lawfully  be  levied  to 
pay  the  debt,  the  contract  itself  is  void  for  want  of  authority 
to  make  it."  The  same  view  was  expressed  by  Brickell,  C. 
J.  in  the  N.  0.  31.  &  C.  R.  R.  v.  Dunn,  51  Ala.  128,  136, 
where  the  following  language  is  used :  "  The  power  of  taxa- 
tion thus  conferred  [by  the  charter]  must  be  limited  and  con- 
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fined  strictly  to  the  purposes  for  which  the  corporation  is 
created.  The  revenues  derived  from  the  exercise  of  this 
power  must  be  faithfully  applied  to  these  purposes.  The  cor- 
porate authorities  cannot,  without  a  violation  of  duty  and 
usurpation  of  power,  appropriate  the  revenues  thus  produced 
to  any  other  purposes  or  oVjjects  than  such  as  are  fairly  ex- 
pressed or  reasonably  implied  in  tbe  charter.  It  is  not  ma- 
terial what  is  the  character  of  the  object,  or  how  pressing 
the  necessity,  or  what  are  the  benefits,  real  or  imaginary, 
which  may  flow  to  the  city.  If  not  within  the  purposes  of 
the  act  of  incorporation,  there  is  a  want  of  power  in  the  cor- 
porate authorities.  It  was  said  by  the  Supreme  Court  of 
Maine,  in  Allen  v.  luhahUanfs  of  Ivy,  70  Me.  124,  that  "taxa- 
tion, by  the  very  meaning  of  the  term,  implies  the  raising  of 
money  for  public  uses,  and  excludes  the  raising  if  for  private 
objects  and  purposes."  "  I  concede,"  says  Black,  C.  J.,  in 
Sharpless  V.  Mayor,  21  Penn.  J  68,  "  that  a  law  authorizing 
taxation  for  any  other  than  jmblic  pirrposes,  is  void." 

It  is  useless  to  review  in  detail  the  evidence  in  this  case 
as  to  the  purpose  for  which  this  land  was  purchased.  The 
scheme  was  manifestly  inaugurated  for  the  benefit  of  a  pri- 
vate corporation,  with  the  expectation,  no  doubt,  of  incidental 
advantages  to  the  city  of  Eufaula,  and  with  the  belief,  per- 
haps, that  it  would  never  necessitate  municipal  taxation  for 
the  debt  created.  The  city  ordinance  of  May  21,  1872,  pro- 
vided, "  That  his  Honor,  the  Mayor,  be  authorized  to  have 
nine  thousand  seven  hundred  dollars,  twenty  years  bonds,  of 
the  city  of  Eufaula,  bearing  eight  per  cent,  interest,  payable 
annually  on  the  1st  day  of  December,  printed  /o?'  the  purpose 
of  complying  with  the  contract  made  loith  Mr.  John  McNnb,  for 
THE  LAND  TO  BE  USED  by  the  South-East  Alabama  Agricultural 
and  Mechanical  Association."  The  evidence  further  shows  that 
all  the  contracting  parties  fully  understood  that  this  land  was 
really  purchased  by  the  city  for  the  benefit  of  this  agricultu- 
ral association,  as  a  suitable  place  for  holding  "  their  annual 
fairs,"  and  that  they  had  "  the  exclusive  use  of  the  premises." 
And  the  bonds,  as  printed  and  delivered  to  appellee,  show  on 
their  face  that  they  were  given  "  for  land  embraced  in  the 
present  Fair  Grounds  in  said  city; "  a  small  difference  of  a 
few  hundred  dollars  being  paid  in  money. 

We  are  of  opinion  that  the  city  of  Eufaula  had  no  power 
to  make  this  purchase  for  such  a  purpose.  The  city  coun- 
cil, therefore,  have  no  authority  to  levy  taxes  for  the  pay- 
ment of  the  bonds,  or  the  accumulated  interest  on  them,  and 
they  impose  no  legal  liability  for  their  payment  upon  the  mu- 
nicipality of  Eufaula. — Loan  Association  v.  Topeka,  20  Wall. 
655  ;  AUen  v.  Inhabitants  of  Ivy,  (60  Me.  124) ;  11  Amer.  Rep. 

Vol.  lxvu. 
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185  ;  Loiudl  v.  City  of  Boston,  (111  Mass.  454)  ;  15  Amer.  Kep. 
39  ;  Hanson  v.  Vernon,  ('27  Iowa,  28j  ;  1  Amer.  Rep.  2l5  ; 
Bailrocid  Co.  v.  Dunn,  51  Ala.  128  ;  Weismer  v.  Villiage  of 
Douglas,  (64  N.  Y.  91),  21  Amer.  Eep.  586. 

Tlie  fact  that  two  installments  of  interest  were  paid  on  the 
bonds,  even  had  it  been  done  directly  by  the  City  of  Eufaula, 
instead  of  by  the  private  corporation  in  possession  of  the 
laud,  with  the  city's  concurrence,  does  not  affect  the  case,  and 
cannot  work  an  estoppel. — Loan  Association  v.  Topeka,  supra. 
The  ground  upon  which  corporate  contracts  beyond  the 
scope  of  charter  powers  are  deemed  iuvalid,  seems  to  be,  that 
it  would  be  contrary  to  a  sound  public  policy  to  permit  their 
enforcement. — Fireman  Ins.  Co.  v.  Ely,  13  Amer,  Dec.  108, 
note.  To  permit  the  doctrine  of  estoppel  to  apply  to  such 
cases,  as  forcibly  suggested  by  Stone,  J.,  in  Savings  Bank  v. 
Duncan,  54  Ala.  481,  would  be  "  clothing  corporations  with 
the  ability  to  increase  their  powers  indefinitely  by  sheer 
usurpation." 

This  view  of  the  case  compels  a  reversal  of  the  Chancellor's 
decree,  and  the  dismissal  of  the  bill.  Under  the  present 
frame  of  it,  we  do  not  think  it  can  be  retained  as  a  bill  for 
rescission  and  cancellation.  The  case  here  designed  to  be 
presented  is  that  of  a  legal  and  valid  sale  of  lands  by  the 
complainant  to  the  city  of  Eufaula,  and  the  issue  by  the  lat- 
ter of  valid  and  binding  obligations  for  the  purchase-money. 
The  pirayer  is  for  the  enforcement  of  the  vendor's  lien,  and  a 
money  decree  for  the  balance. 

The  case  made  by  a  bill  for  rescission  and  cancellation 
would  be  a  new  one.  It  must  aver  that  the  sale  was  void,  and 
the  issue  of  the  bonds  iiltra  vires.  The  prayer  would  be  for 
the  cancellation  of  the  contract,  and  must  be  accompanied 
with  an  offer  to  surrender  the  bonds  to  the  defendant.  It  is 
true  that  a  bill  may  be  framed  with  a  double  aspect,  or  in  the 
alternative,  but  either  of  the  aspects  must  entitle  the  com- 
plainant substantially  to  the  same  relief.  But  when  a  bill 
IS  filed  for  one  purpose  and  it  fails  to  this  specific  end,  it  can 
not  be  retained  so  as  to  change  it  into  a  bill  for  another  dis- 
tinct purpose.  It  cannot  be  so  amended  as  to  make  a  new 
case.  Nor  can  relief  be  granted  under  the  general  prayer 
entirely  distinct  from,  and  repugnant  to  the  special  relief 
prayed.  And  for  a  like  reason,  no  amendment  is  allowable 
introducing  a  special  prayer  for  relief  inconsistent  with  the 
original  prayer,  and  not  agreeable  to  the  case  made  by  the 
bill, — Thomasonv.  Smitlison,!  Port.  144 ;  Micou  v.  Ashurst, 
65  Ala.  607 ;  Adam's  Eq,  (star  page)  309,  note ;  1  Dan.  Oh. 
Prac.  383-6. 

The  decree  of  the  Chancellor  is  reversed,  and  a  decree 

(38) 
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here  entered  dismissing  the  appellee's  bill  at  his  costs,  in  this 
court  and  the  court  below.  This  is  without  prejudice  to  the 
right  of  complainant  to  file  another  bill,  such  as  may  be  au- 
thorized by  the  facts  of  the  case. 


Copeland  v,  Kehoe  &  Kamsey, 

BUI  in  Equity  to  Enforce  Mechanic's  Lien. 

1.  Effect  of  recording  a  conveyance  upon  eontraels  made  prior  to  the  rerjisiration, 
and  subsequent  to  the  execution  of  the  conveyance. — A  eonveynnce  recorded  within 
the  three  mouths  allowed  by  statute  for  its  registration,  has  relation  to,  and 
takes  eflFect  from  the  day  of  its  execution. 

2.  Mechanic's  oi-  tjuilder's  lien  law  ;  how  construed. — A  builder  or  mechanic's 
lien  is  purely  statutory.  Its  character,  operation,  and  extent  must  be  ascer- 
tained by  the  terms  of  the  statute  creating  and  defining  it,  and  the  courts  can- 
not extend  the  statute  to  meet  facts  and  circumstances  for  which  the  statute 
itself  does  not  provide,  but  which  the  courts  think  of  equal  merit  with  those 
provided  for  by  the  statute. 

3.  Act  approired  April  19t/*,  1873;  conafruclion. — The  statute,  by  its  own 
terms,  limited  the  lien  to  the  title  or  estate  of  the  party  contracting  for  the 
improvements. 

4.  SamCf  when  lien  is  created  by.— The  lien  created  by  the  statute  being  an 
incident  to  an  express  contract,  it  follows  of  necessity,  where  there  is  no  valid 
contract,  there  is  no  lien. 

5.  When  husband  contracts  on  his  own  responsibiliiy  for  hnprovemeiits  on  hi» 
wife's  estate. — When  the  husband,  on  his  own  responsibility,  eontraels  for  the 
improvement  of  his  wife's  estate,  mere  silence  or  failure  on  her  part  to  dissent 
from  the  contract,  cannot  be  construed  as  an  intention  to  bind  her  estate  in 
payment. 

Appeal  from  Barbour  Chancery  Court. 

Heard  before  Hon.  Neil  S.  Graham. 

In  1873  Kehoe  &  Ramsey  contracted,  in  writing,  with  Wil- 
liam P.  Copeland  to  build  the  brick  work  of  a  warehouse  in 
Eufaula.  The  work  was  completed  by  Kehoe  &  Ramsey, 
and  approved  by  Copeland,  but  the  latter  failed  to  pay  the 
entire  amount  due  on  the  work.  The  bill  was  filed  to  com- 
pel an  account  between  Copeland  and  Kehoe  &  Ramsey, 
and  to  enforce  the  latter's  lien  upon  the  property  by  a 
sale.  The  answer  of  Copeland  averred  ownership  in  his  wife, 
and  admitted  the  fact  of  a  balance  being  due  complainants. 
In  October,  1874,  complainants  filed  an  amended  bill  averring 
that,  on  the  27th  day  of  August,  1873,  at  the  time  they  en- 
tered into  the  contract  for  the  repairs  with  Copeland,  they 
did  not  know  that  said  Copeland  had  conveyed  to  his  wife 
the  lot  upon  which  the  brick  structure  was  to  be  erected,  a» 
the  deed  was  not  recorded  for  some  time  after  the  contract 
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was  made,  and  the  consideratiou  of  said  deed  was  for  love 
and  aflf(?ction,  and  the  further  consideration  of  the  amount 
of  money  belonging  to  her  separate  estate,  which  the  said 
Copeland  intended  to  use  in  constructing  said  brick  work  ; 
that  said  Mary  Copeland  frequently  saw  the  work  pro- 
gressing, but  never  objected  to  its  completion.  An  addi- 
tional amended  bill  was  filed,  which  alleged  fraud  in  the  con- 
veyance froua  Copeland  to  his  wife.  The  answers  of  said 
Copeland,  and  of  his  wife,  went  severally  to  show  that  the 
property  was  a  part  of  the  statutory  separate  estate  of  Mrs. 
Copeland,  and  that  VA^m.  P.  Copeland  was  acting  on  his  own 
individual  authority  in  contracting  for  the  work  done  by 
complainants.  On  a  final  hearing,  the  Chancellor  granted 
the  relief  sought  by  complainants  at  the  April  term,  1878. 
The  decree  is  assigned  as  error, 

A.  H.  Merrill,  for  appellants. 

G.  L.  Comer,  contra. 

BRICKELL,  C.  J. — This  cause  was  before  this  court,  at 
the  December  term,  1876,  and  it  is  reported  in  57  Ala.  246. 
It  was  then  declared  the  conveyance  to  Mrs.  Copeland  by 
her  husband  in  satisfaction  of  his  conversions  of  money,  her 
statutory  separate  estate,  was  founded  on  a  valuable  consid- 
eration, and  was  not  violative  of  the  statutory  provision,  that 
"  husband  and  wife  cannot  contract  with  each  other  for  the 
sale  of  any  property."  It  was  also  said,  if  by  operation  of 
that  conveyance^  the  premises  became  of  the  corpus  of  the 
statutory  separate  estate  of  the  wife,  it  could  not  be  charged 
with  the  payment  of  any  other  debt,  than  such  as  was  con- 
tracted for  articles  of  comfort  and  support  of  the  household. 
Or,  if  the  operation  of  the  conveyance  was  to  create  an  equi- 
table separate  estate,  the  premises  could  not  be  charged  with 
the  debt  to  the  appellees  upon  the  evidence  found  in  the 
record,  because  it  was  contracted  by  her  husband  on  his  own 
credit,  and  not  by  her,  or  with  her  authority.  It  was  further 
said,  if  the  deed  was  fraudulent — if  its  purpose  was  to  hinder, 
delay,  or  defraud  the  creditors  of  the  husband,  it  could  not 
be  supported. 

The  bill  has  since  been  amended  by  the  introduction  of 
allegations  that  the  recital  of  consideration  in  the  conveyance 
was  feigned  and  false,  and  that  there  was  for  it  no  valuable 
consideration  ;  that  at  the  time  of  its  execution  the  grantor 
was  insolvent,  and  made  the  conveyance  in  contemplation  of 
contracting  the  debt  with  the  appellees,  and  avoiding  its 
payment ;  and  that  in  fact  the  conveyance  was  not  delivered 
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to  the  grantee  until  after  the  contract  for  building  the  store- 
honse  had  been  made  with  the  app»^llees.  These  allegations 
are  denied  bj  the  answers,  and  we  are  of  the  opinion,  dis- 
proved by  the  evidence. 

The  case  is  reduced  to  a  single  inquiry — whether  the  ap- 
pellees have  a  statutory  mechanic's  or  builder's  lien  which 
can  be  enforced  against  the  premises.  The  statute  of  force 
creating  and  declaring  a  mechanic's  and  builder's  lien,  when 
the  contract  for  building  the  store  house  was  made,  was  the 
act  approved  April  19,  1873,  amendatory  of  sections  3101, 
3102,  3104,  of  the  Revised  Code  of  1867.  The  first  section  in 
general  terms  declared  a  prior  lien  upon  the  tract,  parcel  or 
lot  of  land  on  which  buildings,  inclosures,  or  fixtures  were 
erected,  and  on  the  buildings,  inclosures,  or  fixtures  for  the 
price  agreed  upon,  or  compensation  to  be  paid,  and  materials 
used  in  the  construction  thereof,  unless  the  lieu  was  waived 
by  agreement  in  writing.  The  second  section  declared  the 
lien  was  effectual  against  the  title  of  the  party  contracting 
for  the  building,  whether  it  was  legal  or  equitable,  a  freehold 
or  less  estate.  The  third  section  required  for  the  preserva- 
tion of  the  lien,  the  commencement  of  an  action  at  law,  or  a 
suit  in  equity  for  its  enforcement,  within  twelve  months  after 
the  completion  of  the  work,  or  supply  of  materials. — Pamph. 
Acts  1872-3,  p.  117. 

The  first  proposition  urged  by  the  appellees  in  support  of 
the  lien  is,  that  the  contract  under  which  it  originates,  and 
from  which  it  is  derived,  though  made  subsequent  to  the 
conveyance  to  Mrs.  Copeland,  was  made  prior  to  its  regis- 
tration, when  they  had  no  notice  of  the  conveyance,  were 
without  knowledge  of  any  fact,  which  would  put  them  on  in- 
quiry, and  without  means  of  ascertaining  its  existence.  If 
we  were  to  concede  the  appellees  stood  in  the  relation  of  pur- 
chasers, having  a  lien  from  the  time  of  the  contract,  and  not 
solely  from  the  time  the  work  was  commenced,  the  convey- 
ance having  been  delivered  into  the  office  of  the  probate 
judge,  for  registration,  within  three  months  from  its  execu- 
tion, would  prevail  over  the  lien.  The  statute  (Code  1870, 
§  2166),  prescribes  three  months  from  this  date,  as  the  period 
within  which  conveyances  of  unconditional  estates,  mort- 
gages, &c.,  must  be  recorded,  to  preserve  their  priority  over 
subsequent  conveyances,  or  liens.  A  conveyance  recorded 
within  that  period  has  relation  to,  and  takes  effect  from  the 
day  of  its  execution. — 4  Kent,  532  ;  Wade  on  Law  of  Notice, 
§§"102,  225  ;  Claiborne  v.  HolmeH,  51  Miss.  146. 

The  next  proposition  relied  upon,  is,  that  Mrs.  Copeland 
had  knowledge  of  the  contract  under  which  the  store  house 
was  being  built,  suffered  the  building  to  proceed  without  as- 
Voi..  Lxvn. 
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sorting  any  claim  to  the  premises ;  without  communicating 
to  the  appellees  the  fact  that  title  resided  in  her ;  and  has 
since  taken  and  enjoyed  all  the  benefits  which  are  derived 
from  the  improvements,  and  should  not  now  be  permitted  to 
deny  the  claim  of  appellees  to  a  lien  for  compensation  for 
their  labor  and  materials.  A  builder's  or  mechanic's  lien  is 
purely  statutory.  Its  character,  operation  and  extent  must 
be  ascertained  by  the  terms  of  the  statute  creating  and  de- 
fining it.  Of  itself,  it  is  a  peculiar,  particular,  special  rem- 
edy given  by  statute,  founded  and  circumscribed  by  the 
terms  of  its  creation,  and  the  courts  are  powerless  to  take  it 
up  where  the  statute  may  leave  it,  and  extend  it  to  meet 
facts  and  circumstances,  which  they  may  believe  present  a 
case  of  equal  merit,  or  a  necessity  of  the  same  kind,  as  the 
cases  or  necessities  for  which  the  statute  provides. 

The  statute  of  force  when  the  present  contract  was  made, 
obviously  contemplated  the  lien  should  exist  only  where  there 
was  an  express,  as  distinguished  from  an  implied  contract, 
under  which  the  work  was  done,  or  the  materials  furnished. 
It  is  a  lien  for  the  price  o,greed  upon,  or  compensation  to  he  paid, 
the  statute  declared.  The  statute  by  its  own  terms  limited 
the  lien  to  the  title  or  estate  of  the  party  contracting  for  the 
improvemcLts.  The  land  itself,  or  the  improvements,  with- 
out regard  to  the  ownership,  is  not  subjected  to  the  lien.  If 
it  had  been,  the  owner,  by  the  mere  act  of  a  stranger,  could 
have  been  improved  out  of  his  estate.  The  contract  for  the 
building  in  this  case  was  in  writing,  made  by  the  husband 
alone,  upon  his  own  credit  and  responsibility,  not  as  the  agent 
or  trustee  of  his  wife.  Indeed,  the  appellees  were  contract- 
ing in  ignorance  of  the  wife's  title,  and  in  ignorance  comple- 
ted the  work.  This  ignorance  they  now  claim  was  superin- 
duced by  the  laches  of  the  wife.  If  the  premises  are  to  be 
taken  and  deemed  the  statutory  separate  estate  of  the  wife, 
it  must  be  borne  in  mind,  that  as  to  such  estate,  she  is  not  a 
feme  sole.  While  her  capacity  to  take  and  hold  property  is 
enlarged  by  the  statutes,  her  power  of  administration,  and 
her  capacity  to  contract,  as  known  and  defined  at  common 
law,  are  not  enlarged,  save  for  the  purposes  of  alienating,  by 
sale,  the  estate,  and  the  alienation  must  be  in  vyriting,  the 
joint  act  of  h&rself  and  of  her  husband,  attested  by  two  wit- 
nesses, or  acknowledged  before  a  proper  officer. — Pickens  v. 
Oliver,  'z,9  Ala.  5i8  ;  Alexander  v.  Sanlshury.  37  Ala.  375.  Es- 
toppels in  pais  can  not  be  raised  against  her  in  reference  to 
the  statutory  estate. — Canty  v.  Sander/ord,  37  Ala.  91 ;  War- 
field  V.  Ravisies,  38  Ala.  518  ;  Walls  v.  Grigshy,  42  Ala.  473. 
It  was  an  inflexible  rule  of  the  common  law,  that  a,  feme  co- 
vert could  not  bind  herself  hy  an  executory  contract.     All 
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her  executory  contracts  were  void  absolutely,  not  voidable 
merely.  In  view  of  the  construction,  judicial  decision  has 
fastened  upon  the  statutes  which  create  and  define  the  sep- 
arate estate  of  a  married  woman,  this  rule  of  the  common 
law  has  undergone  no  material  change  or  modification.  A 
liability  is  by  the  statute  fixed  upon  the  estate  for  articles  of 
comfort  and  support  of  the  household.  But  not  because  the 
liability  springs  from  any  contract  made  by  or  with  the  wife. 
It  is  unimportant. whether  the  wife  or  the  husband  is  the 
agent  through  and  by  whom  the  contract  is  made ;  the  lia- 
bility springs  from  the  consideration  of  the  contract,  and  not 
the  agency  through  which  it  may  be  made. — Durden  v.  Mc- 
Williams,  31  Ala.  442 ;  Bender  v.  Blerjer,  55  Ala.  576 ;  Blitcli- 
ell  V.  DUlard,  57  Ala.  317.  The  lien  created  by  the  statute 
being  an  incident  to  an  express  contract,  it  follows  of  neces- 
sity, where  there  is  no  valid  contract  there  is  no  lien. — Kerhy 
V.  read,  13  Mete.  149 ;  Rogers  v.  Phillips,  8  Ark.  (3  Eng.)  366  ; 
Silley  V.  Casey,  6  Mo.  166 ;  Fetter  v.  Wilson,  12  B.  Mon.  90. 

But,  suppose  we  regard  the  premises  as  the  equitable  sep- 
arate estate  of  the  wife,  as  to  which  a  court  of  equity  treats 
her  as  sui  juris,  having  as  full  capacity  to  bind  it  as  if  she 
were  a  feme  sole,  not  being  restrained  or  limited  by  the  in- 
strument creating  it.  It  is  her  own  contracts,  her  own  acts, 
which  will  bind  the  estate,  and  not  the  acts  or  contracts  of 
her  husband.  If  she,  in  her  own  name,  or  if  her  husband, 
having  authority  from  her,  as  her  agent,  had  entered  into 
this  contract,  treating  the  premises  as  her  statutory  estate, 
it  may  be  conceded  the  statute  would  have  created  a  lien, 
the  appellees  could  have  enforced.  The  contract  was  not 
maie  by,  or  for  her;  any  intendment,  or  implication,  or  infer- 
ence, that  in  making  it,  the  husband  was  acting  for  her,  or 
that  the  appellees  intended  to  contract  with  her,  is  excluded 
by  the  terms  of  the  contract,  and  all  the  attendant  circum- 
stances. All  that  can  be  imputed  to  the  wife,  is  knowledge 
that  the  building  was  being  constructed  under  the  contract 
her  husband  had  made  personally,  and  upon  his  own  credit 
and  responsibility.  It  would  be  a  harsh  rule,  that  would  im- 
ply from  her  mere  silence  in  reference  to  her  title,  or  from 
her  failure  to  dissent  from  the  contract  of  her  husband  an 
approval  of  it,  and  an  intention  to  bind  her  estate  for  the 
payment  of  the  compensation  he  had  promised.  Her  estate, 
under  the  operation  of  such  a  rule,  would  be  restored  to  the 
common  law  dominion  of  the  husband,  from  which  it  is  the 
very  purpose  of  the  instrument  creating  the  estate,  to  dis- 
embarrass, relieve  and  free  it.  The  case,  as  it  is  presented, 
is  wanting  in  every  element  of  an  affirmative  contract  by  the 
wife,  or  of  facts  which  are  suflScient  to  imply  a  contract  by 
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her,  if  the  statutory  lien  was  capable  of  extension  to  an  im- 
plied contract. — Fetter  v.  Wilson,  12  B.  Monroe,  90  ;  Sawer  v. 
Bandoiv,  43  Wise,  556 ;  Hughes  v.  Peters,  1  Cald.  (Tenn.)  67  ; 
Bliss  V.  Patton,  5  R.  I.  476. 

The  lien,  as  we  have  said,  is  effectual  and  capable  of  en- 
forcement only  against  the  estate  of  the  contractor  or  em- 
ployer. Whether  the  premises  are  the  statutory  or  equitable 
separate  estate  of  the  wife,  the  husband  had  no  estate  or 
interest  liable  for  the  payment  of  his  debts,  or  on  which 
a  lien  could  be  created.  Under  the  present  statute  (Code 
of  1876,  §  3440),  a  married  woman  may  contract  for  improve- 
ments on  her  real  estate,  and  subject  it  to  a  mechanic's  lien. 
Ex  parte  Schmidt,  62  Ala.  252  ;  Schmidt  v.  Joseph,  MSS. 

The  decree  is  reversed,  and  a  decree  must  be  here  rendered 
dismissing  the  bill  at  the  costs  of  the  appellees  in  this  court, 
and  in  the  Court  of  Chancery. 


Nettles  V.  Nettles. 

Bill  in  Equity  to  Establish  a  Resulting  Trust  in  Land. 

1.  Wife's  interest  in  lands  purchased  by  her  husband  viUh  money  belonging  to 
her  statutory  separate  estate. — When  a  husbiind  invests  the  money  of  his  wife, 
belonging  to  her  statHtory  separate  estate,  in  lands,  and  takes  the  title  in  his 
own  name,  an  equity  at  once  arises  in  the  wife's  favor  either  to  charge  the 
lands  with  the  payment  of  the  money  or  to  claim  the  lands  themselves  by 
way_of  a  resulting  trust. 

2.  Same;  equity,  how  created. — The  equity  is  not  a  direct  or  express  trust 
which  can  be  created  only  by  instruments  in  writing,  duly  signed  by  the 
grantor,  or  declared,  but  is  one  that  results  by  implication  or  construction  of 
law. 

3.  Relation  of  husband  and  icije  to  the  subject  of  the  trust. — The  husband  is 
invested  with  the  legal  title  with  every  apparent  indicium  of  ownership,  while 
the  wife  enjoys  a  mere  equity,  which  she  may  assert  or  not  at  her  election. 

4.  Vonstructive  trusts ;  may  be  barred  by  statutes  of  limitations. — These  im- 
plied or  constructive  trusts  have  been  uniformly  construed  to  come  within  the 
operation  of  the  statutes  of  limitations. 

5.  Same ;  what  a  bar  to  assertion  of,  by  wife. — Such  secret  trusts  are  discoun- 
tenanced by  the  courts  where  there  has  been  nnreasouable  laches  in  their 
operation,  and  gross  laches  in  assertion  will  debar  relief  entirely.  If  a  bene- 
fioiary  sleeps  upon  his  rights  with  a  full  knowledge  of  a  clear  breach  of  trust, 
he  will  be  left  to  "bear  the  fruits  of  his  own  negligence  or  infirmity  of  pur- 
pose." 

6.  Same;  effect  of  stateness  of  demand. — The  doctrine  of  staleness  in  a 
demand  will  often  authorize  a  Court  of  Chancery  to  refuse  relief  to  a  com- 
plainant in  cases  where  no  statute  of  limitations  applies. 

7.  Policy  of  the  law. -It  is  of  the  utmost  moment  that  there  should  be 
some  end  of  law  suits,  and  reasonable  diligence  in  the  assertion  of  one's 
rights  is  properly  exacted,  not  less  than  the  exercise  of  conscience  and  good 
faith. 


600  SUPREME  COURT  iDec.Term; 

[Nettles  V.  Nettles.] 

8.  Distinction  between  the  effect  of  lipsr:  of  time  in  assertinrj  the  equity  where 
the  trusteeship  is  miifonnly  admitted  to  exist,  and  where  its  existence  is  repndialed. — 
Wheo  the  relation  of  trustee  aud  cestui  que  trust  is  auiforroly  admitted  to  ex- 
ist, and  there  is  no  assertion  of  adverse  claim  by  the  trnstee,  lapse  of  time 
constitutes  no  bar  to  relief.  Bat  where  the  trust  relation  is  repudiated  or 
time  aud  long  acquiescence  have  obscured  the  nature  of  the  trust.,  a  court 
of  equity  will  refuse  relief  upon  the  ground  of  its  inability  to  do  complete 
justice. 

Appeal  from  Wilcox  Chancery  Court. 
Heard  before  Hon.  Charles  Turner. 
The  facts  appear  in  the  opinion. 

R.  GATLLA.RD,  and  Brutus  Howard,  for  appellant. 

John  Y.  Ktrkpatrick,  for  appellee. 

No  briefs  came  into  the  hands  of  the  Reporter. 

SOMERVILLE,  J.— This  bill  is  filed  by  James  A.  Nettles, 
as  sole  heir  of  his  mother,  Sarah  C.  Nettles,  seeking  to  es- 
tablish a  resulting  trust  in  certain  lands  alleged  to  have  been 
purchased,  during  her  coverture,  with  money  belonging  to 
her  statutory  separate  estate.  The  lands  were  bought  as  far 
back  as  the  year  1854,  from  one  Gregg,  the  husband,  Zach. 
E.  Nettles  making  the  purchase,  and  taking  the  title,  by  deed, 
in  his  own  name,  without  words  indicating  the  existence  of 
any  trust.  There  is  no  legal  evidence  introduced  to  prove 
the  wife's  ownership  of  the  consideration  money  used  in 
making  the  purchase,  except  that  of  the  husband  himself, 
and  the  evidence  is  conflicting  as  to  the  claim  of  the  husband 
to  the  personal  ownership  of  the  lauds.  It  also  appearsJ;hat 
the  wife's  claim  was  sometimes  asserted,  and  at  other  times 
she  was  silent  under  a  claim  of  ownership  interposed  by  the 
husband.  They  both  resided  on  the  premises  the  greater 
part  of  the  time,  up  to  the  date  of  her  death,  in  July,  1878. 
She  failed  during  her  lite,  for  a  period  of  about  twenty-four 
years,  to  set  up  any  trust  in  the  lands  through  the  medium 
of  the  courts,  and  this  bill  was  filed  by  her  son,  the  complain- 
ant, for  that  purpose  after  her  death,  on  September  9th, 
1878.  Averments  are  made  dispensing  with  the  necessity  of 
any  administration  on  the  estate  of  Mrs.  Nettles,  who  died 
free  of  debt,  and  leaving  complainant  as  her  sole  heir  and 
distributee.  —Fretioell  v.  Mcljemore,  52  Ala.  124. 

There  can  be  no  question  of  the  proposition,  that  where 
the  husband  invests  the  money  of  the  wife,  belonging  to  her 
statutory  sep  irate  estate,  in  lands,  and  takes  the  title  in  his 
own  name,  an  equity  at  once  arises  in  her  favor,  either  to 
charge  the  lands  with  the  payment  of  the  money,  or  to  claim 
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the  lands  themselves,  by  way  of  a  resulting   trust. —  Tllford 
V.  Torry,  53  Ala.  122  ;  1  Perry  on  Trusts,  §  127. 

Such  an  equity  is  not  a  direct  or  express  trust,  which  can  be 
created  only  by  instrument  in  writing  duly  signed  by  the 
grantor  or  declarant. — Code,  1876,  §  2199.  It  is  one  which 
results  by  implication  or  construction  of  law.  The  husband 
is  invested  with  the  legal  title,  with  every-  apparent  indicium 
of  ownership,  and  with  a  mere  equity  in  the  wife,  which  she 
mayassertor  not  at  her  election.  Such  implied  or  constructive 
trusts,  resting  for  their  creation  in  the  support  of  parol  evi- 
dence, have  been  uniformly  construed  to  come  within  the 
operation  of  statutes  of  limitations,  from  which  express 
trusts  are  usuallv  exempt. —  Tarleton  v.  Goldt/nvai/e,  ^3  Ala,. 
343  ;  2  Brick.  Dig.  p.  218,  §  11. 

And  for  manifest  reasons,  it  seems  settled,  that,  even 
though  the  lapse  of  time,  or  other  circumstar;ces,  may  not 
authorize  or  effect  a  bar  by  limitations,  such  secret  trusts 
are  discountenanced  by  the  courts  where  there  has  been  un- 
reasonable laches  in  their  assertion. — 2  Story's  Eq.  Jur.  §  1520. 
This  is  upon  the  principle  of  stalenefis  of  demand,  a  defense 
which  is  peculiar  to  courts  of  equity,  and  may  be  made  avail- 
able as  a  defense  without  being  specially  pleaded. — James  v. 
James,  55  Ala.  §  525.  Gross  laches  on  the  part  of  the  ceshd 
que  trust,  according  to  well  established  principles  of  equity 
jurisprudence,  debars  any  relief  at  the  hands  of  a  court  of 
equity.  If  a  beneficiary  sleeps  on  his  rights,  with  a  full 
knowledge  of  a  clear  breach  of  trust,  or  other  misconduct  on 
the  part  of  the  trustee,  he  will  be  left  to  "  bear  the  fruits  of 
his  own  negligence  or  infirmitv  of  purpose." — 2  Story's  Eq. 
Jttr.,  §  1884  a ;  Hume  v.  Beales  Ex'x.,  17  Wall.  336,  248. 

This  doctrine  of  stateness  in  a  demand  will  often  authorize 
a  Court  of  Chancery  to  refuse  relief  to  a  complainant,  in  many 
cases,  where  no  statute  of  limitations  applies.  It  is  founded, 
in  its  origin,  upon  a  sound  public  policy,  which  has  a  just  re- 
gard for  the  preservation  of  the  peace  of  society.  It  is  of 
the  jitmost  moment  that  there  should  be  some  end  of  law 
suits,  an  unreasonable  encouragement  of  which  is  disastrous 
to  the  welfare  of  any  government.  Hence,  reasonable  diligence 
in  the  assertion  of  one's  rights  in  the  courts  is  properly  ex- 
acted, not  less  than  the  exercise  of  conscience  and  good  faith. 
Johnston  v.  Johnston,  5  Ala.  90-97 ;  Smith  v.  Clay,  3  Brown 
Ch.  639. 

It  is  true,  as  a  general  rule,  that  where  the  relation  of 
trustee  and  cestui  que  trust  is  uniformly  admitted  to  exist,  and 
there  is  no  assertion  of  adverse  claim  or  ownership  by  the 
trustee,  lapse  of  time  can  constitute  no  bar  to  relief.  But 
where  the  trust  relation  is  repudiated,  "  or  time  and  long  ac- 
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quiescence  have  obscured  the  nature  and  character  of  the 
trust,  or  the  acts  of  the  parties,  or  other  circumstances  give 
rise  to  presunaptions  unfavorable  to  its  continuance  ;  in  all 
such  cases,  a  court  of  equity  will  refuse  relief  upon  the  ground 
of  the  lapse  of  time,  and  its  inability  to  do  complete  justice." 
2  Story's  Eq.  Jur.  §  1520a. 

The  husband  and  the  wife,  it  is  true,  were,  for  a  great  por- 
tion of  the  time,  in  possession  of  these  lands  together,  and  in 
ordinary  cases,  where  there  is  no  conflicting  claim  of  proprie- 
torship, the  possession  of  the  husband  would  be  referred  to 
his  representative  character,  and  regarded  as  the  possession 
of  the  wife,  notwithstanding  the  principle  that  possession  is 
usually  referred  to  the  legal  title. — Robinson  v.  Robinson,  44 
Ala.  227  ;  Brunson  and  Wife  v.  Brooks,  MSS.  Dec.T.  1880. 
Here  the  husband  converted  the  wife's  money  to  his  use  by 
the  purchase  of  land  with  it,  in  his  own  name.  The  evidence 
is  conflicting  and  unsatisfactory  as  to  the  claim  of  Mrs.  Net- 
tles to  these  lands,  and  of  his  recognition  of  her  equitable 
rights.  He  certainly  exercised  acts  of  ownership  over  them 
inconsistent  with  her  claim,  which  could  not  have  been  with- 
out her  knowledge.  He  represented  to  the  appellees,  Perry- 
man  &  Co.,  that  the  lands  were  his,  and  they  extended  him 
credit  on  the  strength  of  his  reputed  ownership,  which  was 
asserted  with  the  wife's  knowledge.  He  made  an  affidavit  of 
personal  ownership  in  order  to  rescue  a  homestead  in  the 
lands  from  sale  under  execution.  The  peculiar  status  of  the 
title  was  known  to  the  wife,  and  yet  she  took  no  steps  to  as- 
sert her  equity,  or  to  have  the  legal  title  divested  out  of  the 
husband. 

We  are  of  opinion  that  this  protracted  sleeping  on  her  rights 
for  a  period  of  twenty-four  years,  under  these  circumstances, 
was  fatal  to  her  claim.  Her  equity  is  a  latent  one,  such  as  is 
not  encouraged  by  the  courts  as  against  the  adverse  claim  of 
creditors,  especially  those  holding  a  lien.  She  failed  to 
prosecute  her  demand  during  her  lifetime,  and  by  continued 
acquiescence  has  allowed  it  to  become  stale.  In  her  failure 
to  assert  it,  we  do  not  think  the  complainant  can  be  permitted 
to  do  so,  at  least  to  the  prejudice  of  the  husband's  creditors, 
after  so  great  a  lapse  of  time. — Angell  on  Lim.  §  471.  To 
encourage  latent  and  stale  claims  of  this  character  would  be 
contrary  to  the  policy  of  our  recording  statutes,  and  prove 
greatly  detrimental  to  the  safety  of  land  titles  in  the  State 
generally. — Mc Arthur  v.  Carrie's  Admr,  32  Ala.  75. 

We  leave  out  of  view  any  consideration  of  the  deed  of 
September  22,  1873,  made  by  Zach.  Nettles  to  his  wife,  and 
the  complainant,  his  son.  It  is  not  set  up  in  the  bill  as  the 
basis  of  any  relief,  and  is  not  relied  on  by  the  complainant. 
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Its  recited  consideration,  furtliermore,  is  "natural  love  and 
affection,"  aod  parol  evidencej  in  the  absence  of  fraud  or  mis- 
take, is  not  admissible  to  show  a  consideration  of  past  in- 
debtedness, which  is  variant  and  different  from  that  ex- 
pressed.— Adams  v.  Thomas,  54  Ala.  175  ;  Hair  v.  LaBrouse, 
10  Ala.  548. 

We  are  not  willing,  under  the  facts  of  this  case,  to  reverse 
the  finding  of  the  Chancellor,  and  his  decree  is  accordingly 
affirmed.—  Tilford  v.  Torry,  53  Ala.  120. 


Johnson  et  al.  v.  Ray. 

Petition/or  Sale  of  Lands/or  Partition. 

1.  PartUion ;  proceedings  for  sale  of  land  for,  on  petition  nol  conkdninr)  juris- 
dictional averments,  is  void.  — A  proceeding  before  the  probate  judge  for  the  par- 
tition of  land  among  several  joint  tenants,  or  tenants  in  common  (Code, 
§  3514),  is  coram  uonjudice  and  void,  when  the  petition  does  not  contain  the 
averments  necessary  to  give  the  court  jurisdiction. 

2.  Same;  when  petition  for  sale  of  lands  for  is  fatally  defective. — In  this  case 
the  petition  is  fatally  defective,  because  it  does  not  appear  to  have  been  filed 
by  any  person  entitled  to  ask  a  partition;  and  because  it  does  not  set  forth  the 
interest  of  each  tenant  in  the  land;  and  because  it  does  not  specify  the  num- 
ber of  sh*res  into  which  the  laud  or  money  is  to  be  divided. 

Appeal  from  the  Probate  Court  of  Cherokee. 

Heard  before  Hon.  James  H.  Leath. 

On  October  7th,  1878,  Teague  H.  Eay  filed  a  petition  in 
the  Probate  Court  of  Cherokee  county,  the  material  aver- 
ments of  which  were  as  follows :  "That  Isaac  L.  Ward,  late 
of  said  county,  has  been  dead  more  than  two  years,  and  that 
at  his  death  he  was  seized  and  possessed  of  the  following 
described  lands  (describing  them);  that  no  administration 
has  been  had  on  the  estate  of  Isaac  L.  Ward,  deceased  ;  that 
T.  L.  Ward,  who  is  over  twenty-one  years  of  age,  resides  at 
Comanchie,  Texas,  Martha  Ray,  wife  of  T.  H.  Ray,  Roxanna 
Johnson,  wife  of  W.  L.  Johnson,  Amanda  Aiken,  wife  of 
Archibald  Aiken,  Mary  Johnson,  wife  of  Iredell  Johnson, 
Isaiah  Johnson,  Martha  Greer,  John  and  Amanda  Ward,  and 
Sarah  Saudford,  all  of  whom  are  over  twenty-one  years  of 
age  and  reside  in  Cherokee  county,  Alabama,  and  William 
Ward,  who  is  over  twenty-one  years  of  age,  and  resides  at 
Greenbriar,  Arkansas,  are  the  sole  heirs  and  distributees  of 
said  estate  of  Isaac  L.  Ward ;  that  said  lands  cannot  be 
fairly,  equitably  or  beneficially  divided  among  the  heirs  and 
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distributees  of  said  estate  without  a  sale  thereof ;  that  peti- 
tioner aud  his  wife  are  distributees  of  said  estate  and  entitled 
to  one  twenty-first  part  of  said  lands  or  the  proceeds  of  the 
sale  thereof;  that  it  is  necessary  to  sell  said  lands  for  dis- 
tribution. The  premises  considered,  the  petitioner  prays 
that  notice  may  be  given,  &c.,  and  that  on  the  final  liearing 
vour  Honor  will  grant  an  order  decreeing  said  lands  to  be 
sold." 

Testimony  was  taken,  a  sale  ordered  to  be  made  by  commis- 
sioners appointed  by  the  court  for  that  purpose,  and  the  sale 
made  and  confirmed.  Thereupon  several  of  the  heirs  filed  a 
motion  to  set  aside  the  sale,  because  it  was  void,  not  having 
been  made  on  the  application  of  any  of  the  joint  owners  or 
tenants  in  common  of  the  lands,  or  by  a  guardian  or  lawful 
representative  of  any  one  of  the  joint  owners  or- tenants  in 
common  of  the  lands,  and  because  the  purchaser  of  the  lands 
had  notice  of  these  facts.  The  court  overruled  this  motion, 
aud  its  action  in  doing  so  is  the  error  assigned. 

Walden  &  Son,  for  appellants. 

McOoNNELL  &  Savage,  for  appellee. 

STONE,  J. — The  present  appeal  grew  out  of  a  statutory 
proceeding  to  obtain  a  sale  of  lands  for  partition,  under  sec- 
tion 3514  of  the  Code  of  1876.  To  render  such  proceedings 
valid,  the  petition  must  contain  enough  to  give  the  court 
jurisdiction.— 1  Brick.  Dig.  939,  §§  351,  356. 

The  petition  in  the  present  case  is  fatally  defective,  in  the 
following  particulars  :  First,  The  proceeding  is  not  on  the 
application  of  the  persons  entitled  thereto,  or  of  any  one  of 
them. — Code,  §  3497.  Second,  The  petition  does  not  set 
forth  the  interest  of  each  person — tenant  in  common — in  the 
lands  of  which  partition  is  sought;  and,  third,  it  does  not 
specify  the  number  of  shares  into  which  the  land  or  money 
is  to  be  divided.— Code,  §  3498. 

The  Probate  Court  never  having  acquired  jurisdiction  in 
the  premises,  the  whole  proceeding  is  coram  non  j'udice  and 
void,  and  should  have  been  so  declared  in  the  Probate  Court. 
Whitman  v.  Reese,  59  Ala.  532 ;  Jones  v.  Brooks,  30  Ala.  588. 

Reversed  and  remanded,  that  the  Probate  Court  may  make 
an  order,  vacating  and  annulling  the  order  of  sale. 
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ADVERSE  POSSESSION. 

1.  Adverse  posscfision;  when  vendee  of  lands  does  not  hold. — The  posses-" 

sion  of  the  vendee  of  lands,  Who  holds  under  an  exefiutoi-y  con- 
tract of  sale,  is  not  adverse  to  his  vendor,  until  the  purchase-money 
is  paid,  or  until,  by  the  terms  of  the  contract,  he  is  entitled  to  de- 
mand a  conveyance  of  the  legal  title.     Potts  v.  Coleman,  221. 

2.  Same;  court  pronounces  on  facts  constituting.' — The  onus  is  on  one 

who  seeks  protection  as  an  adverse  possessor,  to  show  a  hostile 
possession,  but  the  court  pronounces,  as  matter  of  law,  the  facts 
which  enter  into,  and  constitute  such  a  possession.     Ih.  221. 

8.  Same;  what  characterizes  claim  of  title  constituting. --^The  claim  of 
^itle,  which  is  an  indispensable  element  of  adverse  possession,  has 
in  it  nothing  of  stealthiness,  nor  is  it  elastic,  or  flexible;  there 
must  be  publicity,  continuity,  and  good  faith  in  its  assertion,  leav- 
ing no  room  for  doubt  by  the  person  against  whom  it  is  asserted, 
that  his  title  is  disputed,  and  a  hostile  title  asserted.     lb.  221. 

4.  Same;  when  purchaser  of  lands  at  executor's  sale  does  not  hold. 
When,  at  a  sale  of  lands  made  by  an  executor  under  orders  of  the 
Probate  Court,  a  conveyance  is  made  to  the  purchaser,  without  a 
report  of  confirmation  of  the  sale,  without  a  report  that  the  pur- 
chase-money had  been  paid,  and  without  an  order  of  the  court  to 
make  titles,  such  a  conveyance  will  be  ignored,  and  the  purchaser 
does  not  hold  adversely,  so  that  his  possession  will  ripen  into  a 
title  by  the  expiration  of  ten  years.  Casey  et  ol.  v.  Morgan  et  ah 
441. 

ASSIGNMENTS. 

1.  Assignment  for  benefit  of  creditors;  Construction  o/. -'-Assignments  for 

the  benefit  of  creditors  are  subject  to  the  same  rules  of  construc- 
tion which  are  applied  to  other  contracts  or  conveyances,  and  the 
circumstances  surrounding  the  parties  when  the  assignment  was 
executed,  the  motives  leading  to  its  execution  and  the  objects  to 
be  accomplished,  should,  if  there  is  a  want  of  clearness  in  its 
terms,  leaving  the  intention  doubtful  or  uncertain,  be  regarded  in 
construing  them.     Bank  of  Mobile  et  al.  v.  Dunn  et  al.  381. 

2.  Same;  description  of  debts  included  in. — No  narrowness  or  closeness 

of  construction  is  adopted  in  assignments  for  the  benefit  of  cred- 
itors ;  if,  upon  a  fair  and  just  interpretation  of  the  terms  of  de- 
scription of  the  debts  included  therein,  they  are  broad  enough  to 
comprehend  a  particular  debt  which  is  not  within  its  precise  words, 
it  is  sufficient.     Jb.  381. 

3.  Same;  rule  applied. — ^Where  a  debtor  in  failing  circumstances  as- 

signed all  his  individual  property  for  the  benefit  of  his  individual 
creditors,  who  were  to  be  paid  in  full,  directing  the  surplus  to  be 
applied  equally  to  the  payment  of  the  debt  due  several  named 
mercantile  partnerships,  of  which  he  was  a  memVjer,  a  debt  due 
by  another  dissolved  partnership  not  specially  namedj  of  which 
the  assignor  was  a  member,  and  whose  debts  on  its  dissolution  he 
assumed  and  promised  to  pay,  is  an  individual  debt  within  the 
terms  of  the  assignment,     lb.  381. 
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1.  General  assignment;    mortgage   conveying   suhstantially  aU  debtor's 

property  is. — A  mortgage  convoying  substantially  all  the  debtor's 
property  for  the  security  of  a  particular  creditor,  or  creditors,  to 
the  exclusion  of  others,  the  intention  of  wliich  is  to  secure  a  pre^ 
ference  to  the  former  over  the  latter,  operates  as  a  general  assign- 
ment for  the  benefit  of  all  the  creditors  of  the  grantor  equally. 
Shirley  et  al.  v.  Teal,  449. 

2.  Same;  age  of  debt  not  material  when  mortgage  held  to  operate  as. — In 

such  a  case  the  mortgage  operates  as  a  general  assignment,  although 
it  was  executed  to  secure,  in  part,  money  to  be  advanced  by  the 
mortgagee  to  the  mortgagor,  since  the  statute  prohibiting  prefer- 
ences makes  no  distinction  as  to  the  age  of  the  debt.    lb.  449. 

3.  Same;  conveyance  of  exempt  property  not  held  to  be. — When  a  debtor 
conveys,  by  mortgage,  substantially  all  his  property,  to  a  creditor, 
intending  thereby,  to  give  him  a  preference,  it  will  not  operate  as 
a  general  assignment  of  any  property  which  is  exempt  from  levy 
and  sale  under  execution,    lb.  449. 

4.  Same;  lohen  decree  declaring  mortgage  of  exempted  property  to  be,  not 

erroneous. — A  decree  declaring  a  mortgage  whi(^h  convej^s,  sub- 
stantially, all  the  debtor's  property  to  a  creditor,  in  preference  to 
his  other  creditors,  to  be  a  general  assignment,  is  not  erroneous, 
if  the  mortgage  conveyed  any  property  not  exempt  from  legal  pro- 
cess issued  to  enforce  the  mortgagor's  debts.    lb.  449. 

ATTACHMENT. 

1.  Attachment ;   ownership  of  property  not  changed  by  levy   of. — The 

ownership  of  ch  ittels  is  not  divested  by  the  levy  of  an  attach- 
ment on  them.     Scarborough  v.  Malone,  570. 

2.  Same  ;  lien  created  by  levy  of. — 'The  levy  of  an  attachment  creates 

an  inchoate  lien,  dependent  on  the  rendition  of  a  judgment,  and 
if  judgment  is  obtained,  the  lien  relates  back  to  the  levy  and  is 
superior  to  subsequent  liens,  transfers  or  alienations.     lb.  570. 

3.  Same;  lien  created  by  levy  of,  not  impaired  by  replevying  property. — 

The  lien  created  by  levy  of  an  attachment  is  not  impaired  or  de- 
stroyed by  replevying  the  property.     lb.  570. 

4.  Same  ;  levy  of  second  attachment ;  when  wrongful. — The  subsequent 

levj  of  a  second  attachment,  not  in  subordination  to  the  lien  of 
the  first  attachment,  is  wrongful,  and  it  is  wrongful  for  the  sheriflf 
to  deliver  the  property  to  the  plaintiffs  in  the  second  attachment. 
lb.  570. 

5.  Levy  of  second  attachment ;  delivery  of  property  to  plaintiffs  in;  sure- 

ties on  replevin  bond,  when  discharged. — The  levy  of  a  second  at- 
tachment, discharges  the  sureties  on  the  replevin  bond  in  the 
former  attachment  from  all  liability.  (Cordaman  v.  Malone,  03 
Ala.  cited  and  approved.)     lb.  570. 

6.  Attachment;  liability  of  sheriff'  for  non-feasance^  or  misfeasance  in 

levying. — A  sheriff  is  liable  for  misfeasance  or  nonfeasance  in  the 
exercise  of  the  powers  conferred  on  him  by  law.  And,  where  a 
sheriff  seized  property  under  a  junior  attachment,  taking  it  from 
the  possession  of  the  sureties  on  the  replevin  bond  in  the  first 
attachment,  and  thereby  discharging  them  from  their  liability'on 
such  bond.  Held,  It  was  the  duty  of  the  sheriff  to  keep' the 
property  safe,  so  that  if  would  be  forthcoming  to  answer  the  first 
levy  which  was  the  prior  lien,  lleld  further.  That  the  neglect  of 
such  duty  was  nonfeasance ;  and  the  delivery  of  such  projjerty 
to  the  plaintiff's  in  the  second  attachment  suit,  whereby  they  were 
enabled  to  exercise  ownership  over  it,  so  that  it  could  not  be 
reached  and  subjected  to  the  prior  lien,  was  misfeasance,  render- 
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ing  the  sheriff  liable  to  the  plaintiffs  in  the  first  attachment  for 
all  the  damages  they  sustained.     lb.  570. 

7.  Sheriff;  notice  to,  of  levy  by  his  predecessor,  necessary  to  fix  his  lia- 

bility.— Where  a  prior' levy  is  made,  not  by  a  sheriff  btit  by  his 
predeceesor  in  office,  notice  to  him  of  such  levy  is  necessary  to 
fix  his  liability.     lb.  570. 

8.  Att a chmenl  before  justice  ;  objections  must  he  made  before  justice  for 

irregularity  in  proceedings. — On  appeal  to  the  Circuit  Court,  in 
attachment  proceedings  commenced  before  justices  of  the  peace, 
no  objections  can  be  there  raised  to  the  irregularity  of  the  pro- 
ceedings, which  was  not  taken  before  the  justice,  although  if  pre- 
sented in  time  it  might  have  been  fatal  to  the  proceedings,  but  a 
complaint  filed  in  such  a  case  in  the  Circuit  Court,  which  is  only 
an  amplification  of  that  previously  filed  in  the  justice's  court,  is 
unobjectionable.     Reynolds  et  al .  u .  Simpkins,  S78. 

ATTORNEY  AND  CLIENT. 

1.  Attorney  and  client;  what  communications  between  are  privileged. 

Professfonal  communications  between  attorney  and  client  are  re- 
garded as  confidential,  and  are  protected  on  grounds  of  public 
policy ;  but  the  rule  does  not  extend  to  communications  openly 
made  in  the  presence  ol  third  persons,  nor  can  the  attorney  refuse 
to  disclose  by  whom  he  was  employed  in  a  judicial  proceeding. 
Mobile  tt  Montgomery  Railway  Co.  v.  Yeates,  164. 

2.  Attorney  ;  authority  to  bind  clients. — An  attorney  may  bind  his  client 

by  a  written  agreement,  as  to  any  cause  or  proceeding,  (Code  of 
1876,  §  79(5),  or  by  an  entry  on  the  minutes  of  the  court;  but  the 
courts  are  prohibited  (Rule  17,  Code,  p.  156),  from  acting  on  any 
verbal  agreement  made  by  attorneys  in  a  cause  or  proceeding, 
Normau  v.  Burns,  24S. 

BANKRUPTCY. 

1.  Statute  of  limitation  in  suits  by  assignees  in  bankruptcy;  what  em- 

braced in. — The  provision  of  tlie  bankrupt  law  declaring  that  no 
suit,  either  at  law  or  in  equity,  -'shall  be  maintainable  in  court 
between  an  assignee  in  bankruptcy  and  a  person  claiming  an  ad- 
verse interest,  touching  any  property  or  rights  of  property,  trans- 
ferrable  to,  or  vested  in,  such  assignee,  unless  brought  within  two 
years  from  the  time  when  the  cause  of  action  accrued  for  or 
against  such  assignee,  (Rev.  Stat.  IT.  S.  §  5957),  applies  not 
only  to  suits  in  which  the  assignee  is  the  real  and  beneficial  actor, 
but  also  to  suits  upon  causes  of  action  derived  from  him  after  the 
statutory  bar  is  complete  ;  and  it  extends  to  every  cause  of  action 
existing  when  the  assignment  is  executed  to  the  assignee,  and 
the  right  and  title  to  sue  in  respect  to  which  is  derived  from  the 
assignment,  and  is. independent  of  the  State  statute  of  limitations. 
Moses  V.  St.  Paul,  168. 

2.  When  fraudulent  concealment  of  facts  will  take  case  out  of  statute. 

Fraudulent  concealment  of  facts  by  the  bankrupt,  until  after  the 
completion  of  the  statutory  bar,  will  take  the  case  out  of  the  ope- 
ration of  the  statute  of  limitations,  as  against  him  or  persons 
colluding  with  him,  but  not  as  against  innocent  persons  clanning 
adversely  to  him,  lb.  168. 
See  Husband  and  Wife,  6. 

BASTARDY. 

1.  Bastardy  ;  nature  of  i/teproreedm^.— Proceedings  under  the  statute 
in  a  bastardy  case,  are  sui  generis,  and  wliile  partaking  of  the  na- 
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ture  of  both  a  criminal  prosecution  and  a  civil  snit,  are  r/iiasi 
criminal.     St<ite  ex  rel.  Washington  v.  Hunter,  81. 

2.  Same  ;   not  misdemeanor. — A  proceeding  to  charge  a   person  as  the 

reputed  father  of  a  bastard  child,  is  not  a  misdemeanor  within 
the  statutes,  so  as  to  be  barred  within  "  twelve  months  after  the 
commission  of  the  offense,"  under  §  4634  of  the  Code.     lb.  81. 

3.  Bastardy  ;  proceedings  in  not  barred  by  any  statute  of  limitation. 

There  is  no  statute  of  limitations  in  this  State  which  bars  a  pro- 
ceeding under  the  statute  to  charge  the  reputed  father  of  a  bas- 
tard child  witli  its  support,  unless,  in  analog)'  to  the  doctrine  of 
prescription,  it  is  barred  by  presumption,  after  a  period  of  twenty 
years  from  the  birth  of  the  child.    lb.  81. 

BILLS  OF  EXCHANGE,  AND  PROMLSSORY  NOTES. 

1.  Promissory  note  of  partnership;  v:}ien  onus  on  plaintiff  to  show  assent 

of  partners  to. — -When  a  promissorj'  note,  purporting  to  have  been 
executed  by  a  partnership,  is  shown  to  have  been  signed  by  a 
partner  in  renewal  of  a  note  given  for  the  debt  of  another  firm  of 
which  that  partner  alone  was  a  member,  the  onus  is,  on  the  plain- 
tiff to  show  the  assent  of  the  other  partners  to*  its  execution. 
Tyree  v.  Lyon,  Murphy  &  Co.  1. 

2.  Same  ;  assent  of  partner  to,  not  implied  from  silence. — This  assent 

may  be  express  or  implied,  but  the  mere  silence  of  the  othef; part- 
ners, when  informed  of  the  existence  of  the  note,  is  not  of  itself 
evidence  that  they  had  assented  to  its  execution,     lb.  1 . 

3.  Same  ;  v:ho  is  not  bona  fide  holder  of. — One  who  knowingly  takes 

the  negotiable  note  of  a  partnership  in  payment  of  the  individual 
debt  of  one  of  the  partners,  is  not  a  bona  fide  holder  or  purchaser 
of  such  paper,  and  can  not  enforce  it  against  the  other  partners. 
tb.  1. 

4.  Promissory  note;  possession  of  by  maker  evidence  qf  puyment. — The 

possession  of  a  promissory  note  by  the  maker,  or  one  who  suc- 
ceeds to  his  rights,  or  estate,  tends  to  show  that  it  has  been  paid, 
or  that  such  person  has  acquired  the  beneficial  ownership  of  it, 
but  the  presumption  ma.y  be  repelled  by  evidence  that  the  pos- 
session was  acquired  without  payment,  and  evidence  that  another 
note  of  the  same  tenor  was  substituted  for  it,  is  admissible. 
Potts  V.  Coleman,  217. 

5.  Same;  maker  of  may  insist  that  it  was  given  without   consideration. 

The  giving  of  a  note,  and  making  repeated  promises  to  pay  if, 
do  not  prevent  the  debtor  from  insisting  that  there  was  no  con- 
sideration for  the  note,  unless  a  new  consideration  had  intervened, 
or  the  promise  had  induced  some  action  on  the  part  of  the  plain- 
tiff, from  which  injury  to  him  would  follow.  Ware,  Murphy  &  Co. 
V.  Morgan  &  Duncan,  4^1. 

BONDS. 

1.  Supersedeas    bond ;    execution   of  decree    not  superseded  without  a 

proper. — Execution  of  a  judgment  or  decree  is  not  arrested  or 
superseded  by  an  appeal  to  the  Supreme  Court,  unless  a  bond 
with  sufficient  sureties,  payable  and  conditioned  as  prescribed  by 
the  statutes,  is  executed  and  filed.     Ex  parte  Sibert,  o49. 

2.  Same;  condition  of ,  irlien  decree  for  payment  of  money. — "When  the 

judgment  or  decree  is  for  the  payment  of  money,  the  bond  to  super- 
sede its  execution,  must  be  for  double  its  amount,  payable  to  the 
appellee,  with  sufficient  sureties,  and  conditioned  "to  prosecute 
the  appeal  to  eff'ect,  and  satisfy  such  judgment  as  the  Supreme 
Court  may  render  in  the  premises."    Jh.  349. 

3.  Same;  conditions  of,  vjhen  not  for  payment  of  money. — But  when  the 

decree  which  is  sought  to  be  superseded,  declares  a  lien  on  lands 
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for  a  specific  sum  of  money,  and  orders  the  register  to  sell  the 
lands  for  its  payment  after  default,  the  bond,  to  operate  as  a 
supersedeas,  must  be  framed  and  taken  (under  §  3928  of  the  Code) 
in  such  sum  and  with  such  condition  as  will  indemnify  and  secure 
appellee  from  loss  or  delay  in  the  execution  of  the  decree,  if  it  is 
affirmed,  and  if  independent  security  for  the  costs  of  appeal  is  not 
given,  it  should  also  cover  them.     lb.  349. 

BURGLARY. 

See  Criminal  Law. 

CASES  OVERRULED,  LIMITED,   EXPLAINED  AND  QUALIFED 
OR  FOLLOWED. 

1.  Case  overruled. — The  case  of  The  Nashville  &  Decatur  R.  R.  Co.  v. 

Comans,  45  Ala.  437,  so  far  as  it  conflicts  with  this  case,  is  over- 
ruled.    Gothard  v.  Alabama   Great  Southern  R.  R.  Co.  114- 

2.  Cases  overruled. — The  statement  in  Sumner  v.   Woods,  52  Ala.  572, 

as  to  the  rights  of  a  bona  fide  purchaser  of  the  property  in  contro- 
versy here,  is  a  mere  dictum,  that  is  contrary  to  the  weight  of  au- 
thority and  to  the  previous  decision  of  this  court  in  Holman  v. 
Lock,  51  Ala.  287.  That  case,  and  the  case  of  Dudley  v.  Abner, 
52  Ala.  572,  so  far  as  they  conflict  with  the  principles  decided  in 
this  case,  are  overruled.     Sumner  v.   Woods,  139. 

3.  Same. — The  case  of  Crawford  v.  Kirksey,  50  Ala.  590,  is  overruled. 

Lehman  et  al.  v.  Meyer  et  al.  396. 

4.  Case  followed. — Lee  v.  Lee,  55  Ala.  590,  followed  in  Lee  v.  Lee,  406. 

5.  Same. — Rather  v.  Young,  54  Ala.  94,  followed  in  Fort  v.  Davis,  481. 

6.  Cases  explained. — Leverl  v.  Read,  54  Ala.  529,  Shelton  v.  Potclson, 

60  Ala.  578,  explained  in  Henderson  v.  Henderson's  Adm'r,  519. 

7.  Cases  approved. — The  cases  of  Tanner  v.  L.  &  N.  R.  R.  Co.  60  Ala. 

621,  and  Gothard  v.  Alabama  Great  Southern  R.  R.  Co.  are  approved 
in  Cook,  Adm'r,  v.  The  Central  R.  R.  and  Banking  Co.  of  Geor- 
gia et  al.  533. 

8.  Case  limited  or  qualified. — The  third  head  note  in  the  case  of  Gov't 

Street  R.  R.  v.  Hanlon,  53  Ala.  70,  is  qualified  or  supplemented  in 
Cook,  Adm'r,  v.    The    Central    R.  R.  and  Banking   Co.  of  Geor- 
gia, 533. 
.9  Case  approved. — Cordaman  v.  Malone,  63  Ala.  556,  is  approved  in 
Scarborough  v.  Malone  et  al.  570. 

CHANCERY, 

L  Jurisdiction, 

1.  Equity  will  not  protect  possession  of  land  acquired  by  force. — When 

possession  of  land  is  acquired  by  such  force  as  to  entitle  the  party 
evicted  to  maintain  an  action  of  forcible  entry  and  unlawful  de- 
tainer, equity  will  not  entertain  a  bill  founded  on  such  possession, 
to  enjoin  the  action,  and  to  remove  a  cloud  from  complainant's 
title  to  the  land. — Turnley  et  al.  v.  Hanna,  lOl. 

2.  Creditor  by  simple  contract ;  when  may  come  into  equity  to  enforce  col- 

lection of  his  debt. — A  simple  contract  creditor  cannot  obtain  the 
assistance  of  a  court  of  eciuity  to  compel  the  payment  of  his  debt, 
unless  he  has  a  lien  which  it  is  the  province  ot  that  court  to  en- 
force, or  his  case  is  one  of  the  particular  class  for  which  provision 
is  made  by  the  statute.     Moses  v.  St.  Paul,  168. 

3.  Same  ;  where  the  demand  is  legal,  an  equity  must  be  sliown. — When 

the  demand  is  purely  legal,  the  creditor  must  show,  in  addition 
thereto,  some  clear,  controlling  equity,  which  he  is  entitled  to 
enforce.    lb.  168. 

(39) 
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4.  Bill  of  review  ;  when  statute  of  non-claim,  no  ground  for. — 'A  bill   of 

review,  for  error  apparent  on  the  face  of  the  vecord,^  filed  by  the 
minor  lieirs  of  a  decedent,  on  the  ground  that  it  appeared  from 
the  bill  in  the  original  suit,  that  the  claim  sought  to  be  enforced 
thereby  was  barred  by  the  statute  of  non-claim,  cannot  be  main- 
tained when  it  appears  that  the  purpose  of  the  original  suit  was  to 
declare  and  enforce  a  lien  on,  and  to  recover  an  interest  in,  real 
property.     George  v.  George,  192. 

5.  Same  ;  what  irregularity  of  service  on  infants  not  ground  for.— A  bill 

of  review  for  error  apparent,  will  not  lie  at  the  instance  of  the  in- 
fant defendants  to  the  bill  in  the  first  suit,  on  the  ground  that  the 
guardian  ad  litem  appointed  to  represent  them  was  iiiot  served  with 
notice  of  his  appointment,  when  it  appears  from  the  record,  that 
he  was  app<:)inted,  that  he  filed  his  written  consent  to  act,  and  put 
in  an  answer  denying  tlve  allegations  of  the  bill.     lb.  192. 

6.  Same  ;  all  presumptions  are  infavor  of  correctness  of  first  suit. — When 

a  bill  of  review  is  filed  for  error  apparent  on  the  record,  it  is  the 
duty  of  this  court  to  presume  everything  in  favor  of  the  rulings  of 
the  court  in  the  original  suit,  which  the  bill  of  review  does  not 
disprove.     lb.  192. 

7.  When  equity  will  not  cancel  conveyance  at  suit  of  purchaser  under  exe- 

cution.— A  purchaser  at  sheriff's  sale,  mider  execution,  of  lands 
fraudulently  conveyed  by  the  judgment  debtor,  has  a  plain  and 
adequate  remedy  at  law  by  an  action  of  ejectment,  and  cannot 
come  into  equity,  while  out  of  possession,  to  have  the  conveyance 
cancelled  as  a  cloud  on  his  tide. — Grigg  v.  Swindal,  187, 

8.  When  equity  will  relieve  against  judgment  at   law. — Although  the 

jurisdiction  is  exercised  cautiously,  and  sparingly,  yet,  if  a  party 
against  whom  a  judgment  at  law  has  been  rendered,  shows  by 
clear  and  precise  allegations,  supported  by  convincing  proof,  that 
he  was  without  fault  in  failing  to  assert  his  legal  rights  or  reme- 
dies, or  has  been  prevented  by  fraud,  accident,  or  surprise,  or  by 
the  act  of  his  adversary,  from  availing  himself  of  them,  and  that 
the  judgment  is  unjust,  and  oppressive,  a  court  of  equity  will 
grant  relief  against  it.  Norman  v.  Burns,  248. 
9r  When  equity  will  not  grant  relief  against  judgment  at  law. — A  court 
of  equity  will  not  relieve  against  a  judgment  at  law,  merely  be- 
cause it  is  erroneous,  or  Ixjcause  the  Chancellor,  from  the  evi- 
dence, would  reach  a  different  conclusion  ;  nor  will  it  grant  relief 
on  account  of  matters  of  pure  legal  cognizance,  unless  the  party 
complaining  acquits  himself  of  all  negligence  in  the  assertion  of 
his  rights  in  the  court  of  law,  and  the  circumstances  relied  on  to 
excuse  the  failure,  must  be  shown  to  have  been  such  that  no  ex- 
ercise of  diligence  on  his  part  could  have  guarded  against  them  ; 
a  want  of  diligence  being  as  fatal  as  the  Avant  of  a  valid  defense, 
or  the  absence  of  any  fact  rendering  it  unconscientious  to  ex- 
ecute the  judgment.     lb.  248. 

10.  Equity  uxill  not  relieve  against  judgment  at  law  on  ground  that  attorney 

violated  verbal  agreement  in  taking  it. — A  court  of  equity  will  not 
grant  relief  against  a  judgment  at  law,  when  the  only  defense  was 
payment  before  its  rendition,  and  the  only  reason  shown  for  a 
failure  to  defend,  was  the  verbal  assurance  of  one  of  the  attorneys 
for  the  plaintiff,  that  judgment  would  not  be  taken  at  the  ap- 
proaching term  of  court,  and  that  he  would  correspond  With  his 
client,  and  try  to  secure  an  equitable  adjustment  of  the  contro- 
versy,    lb.  248. 

11.  Bill  in  equity  may  be  maintained  by  administrator  of  deceased  wife 

against  husband  as  her  trustee  for  an  account. — The  administrator 
of  the  deceased  wife  may  maintain  a  bill  in  equity  against  the 
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surviving  husband,  as  trustee  of  her  equitable  separate  estate, 
under  an  ante-nuptial  contract  to  compel  an  account  aud  settle- 
ment of  the  trust  estate.     Donovan  v.  Haynie,  Adm'r,  51. 

12.  Admission  by  husband  of  receipt  of  money  of  wife,  sufficient  to  charge 

him. — In  the  husband's  answer  to  such  a  bill,  his  admission  of  the 
receipt  of  moneys  belonging  to  the  wife's  estate  is  sufficient  to 
charge  him  with  the  receipt  of  such  moneys  as  trustee,  and  if  he 
received  it  as  a  gift  or  loan>  the  onus  of  proving  that  fact  is  on  him. 
lb.  51. 

13.  Equity  will  enforce  specific  performance  of  a  contract  at  the  instance 

of  a  party  who  did  not  sign  it. — An  agreement  for  the  sale  of  lands, 
or  any  interest  therein,  which  must  be  in  writing,  and  subscribed 
by  the  party  to  be  charged  thereby,  may  be  specifically  enforced 
by  a  party  who  did  not  sign  it,  since  by  resorting  to  equity  for 
this  purpose,  he  adopts  the  agreement  and  renders  it  obligatory 
on  him.     Chambers  et  al.  v.  Alabama  Iron  Co.  353. 

14.  When  specific  jierformance  of  contract  respecting  lands  is  matter  of 

right. — When  a  contract  respecting  lands,  or  any  interest  therein, 
is  in  writing,  is  certain  and  fair,  in  all  its  parts,  founded  on  an 
adequate  consideration,  and  capable  of  being  specifically  per- 
formed, specific  performance  is  a  matter  of  right,  and  it  is  as 
much  a  matter  of  course  for  a  court  of  equity  to  decree  it,  as  for  a 
court  of  law  to  award  damages  for  its  breach,  and  it  will  be  de- 
creed, not  only  between  the  original  parties,  but  also  between 
parties  claiming  under  them,  unless  some  controlling  equity  inter- 
venes which  renders  it  improper,     lb.  353. 

15.  Creditors  at  large  ;  had  no  relief  in  equity  against  debtors^  fraudulent 

transfers. — Before  the  passage  of  the  statute  (Code,  §  3886)  equity 
would  not  interfere  to  relieve  creditors  at  large  against  fraudulent 
transfers  made  by  debtors,  until  they  had  reduced  their  claims  to 
judgment.     Lehman  et  al.  v.  Meyer  et  al.  396. 

16.  Judgment  creditors  ;  when  relief  granted  to  in  equity  against  debtors' 

fraudulent  conveyance. — Equity  would  assist  judgment  creditors  in 
obtaining  satisfaction  in  two  classes  of  cases:  1.  When  the 
debtor  fraudulently  conveyed  property  on  which  the  judgment 
was  a  lien.  2.  To  reach  property  not  subject  to  execution  at  law ; 
but  in  the  second  class  the  creditor  must,  before  resorting  to 
equity,  have  exhausted  his  legal  remedies,  while  in  the  first  class, 
he  need  not  have  done  so.     lb.  396. 

17.  Decedent ;  equity  grants  relief  to  creditors  against  fraudulent  trans- 

fers made  during  life. — Equity  would  also  interfere  for  the  relief  of 
creditors  who  liad'  not  reduced  their  claims  to  judgment,  or  ex- 
hausted legal  remedies,  where  a  debtor  had  made  fraudulent 
transfers  of  his  property  in  his  life  time,  and  the  remaining  assets 
were  insufficient  for  the  payment  of  his  debts.  But  this  jurisdic- 
tion depends  on  the  power  of  the  court  to  marshal  the  assets  of 
deceased  persons,  and  was  independent  of  the  jurisdiction  to 
which  the  creditors  of  a  living  man  could  resort.     lb.  396. 

18.  Simple  contract  creditors  ;  statute  extending  relief  to,  against  fraudu- 

lent transfers  by  debtor  construed. — The  statute  (Code,  §  3886) 
allowing  creditors  without  a  lien  to  go  into  equity  to  reach  prop- 
erty fraudulently  transferred  by  debtors,  is  remedial,  and  must  be 
construed  in  the  light  of  the  pre-existing  law,  and  given  effect  ac- 
cording to  tiie  legislative  intention ;  thus  reading  and  construing 
it,  simple  contract  creditors  have  the  same  right  under  it,  as  judg- 
ment creditors  would  have  had  before  its  enactment,  to  invoke 
the  aid  of  equity  to  reach  property  fraudulently  conveyed. 
lb.  396. 
194  Property  fraudulently  conveyed  may  be  pursued  in  equity  by  creditors, 
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allhough  the  creditor  has  other  property. — Although  it  may  appear 
on  a  bill  filed  by  simple  contract  creditors  to  reach  property 
fraudulently  conveyed  by  the  debtor,  that  the  latter  has  other 
property  sufficient  to  pay  the  debt,  yet  the  creditor  may  pursue 
such  property,  and  the  fraudulent  grantees  can  not  compel  a  mar- 
shtflling  of  the  assets,  so  as  to  relieve  the  property  not  conveyed 
before  charging  the  property  claimed  by  them.     lb.  396. 

20.  Equity  will  interfere  to  prevent  removal  of  mortgaged  jrroperty  out  of 

the  State. — A  court  of  equity  will  interfere,  IJefore  the  law  day  of 
the  mortgage,  and  before  the  mortgagee  has  a  right  to  proceed  at 
law,  and  restrain  the  removal  of  the  mortgaged  property  beyond 
the  jurisdiction  of  the  court.     Walker  v.  Radford,  446. 

21.  Seizure,  writ  of ;  allowed  under  statute  to  prerent  removal  of  mort- 

gaged property . — When  a  case  for  equitable  interference  is  shown, 
the  statute  (Code,  §6  3857-3853)  authorizes  a  writ  of  seizure  to 
prevent  the  removal  of  mortgaged  property  beyond  the  State,  in- 
stead of  an  injunction,  which  would  be  the  appropriate  remedy  in 
the  absence  of  the  statute.  lb.  446. 
21..  Removal  of  mortgaged  property  out  of  the  State  ;  ground  of  equity  to 
prevent. — ^The  ground  of  equitable  interference,  in  such  cases,  is 
the  prevention  of  injury  to  the  present  or  future  rights  of  the 
mortgagee,  and  the  injury  must  be  shown,  and  it  must  appear 
that  the  mortgagor,  or  those  claiming  under  him,  have  done,  or 
are  about  to  do,  some  act  which  violates  the  mortgagee's  rights 
and  beyond  the  rights  of  the  mortgagor,  and  for  which  the  law 
does  not  give  an  adequate  and  appropriate  remedy.    lb.  446. 

22.  Same  ;  temporary  removal  of  property  no  ground  for  equitable  inter- 

ference.— But  the  mortgagor  is  not  to  be  hindered  in  the  legitimate 
use  of  the  property,  and  a  mere  temporary  removal  of  the  prop- 
erty out  of  the  State,  accompanied  by  an  honest  intention  to  re- 
turn it  before  the  law  day  of  the  mortgage,  and  without  any  in- 
tention to  affect,  embarrass,  or  impair  tbe  rights  of  the  mortgagee, 
will  not  authorize  a  court  of  equity  to  interfere  by  injunction,  or 
the  statutory  writ  of  seizure,  to  prevent  the  removal  of  the  prop- 
erty,   lb.  446. 

23.  Administration  of  estate  may  be  removed  into  chancery  when  trusts  to 

be  executed. — AVhere  there  are  trusts  to  be  executed  under  the  pro- 
visions of  a  will,  which  are  to  be  continued  for  a  term  of  years, 
and  the  estate  is  to  be  kept  together,  this  is  sufficient  to  authorize 
the  removal  of  the  administration  into  chancery  at  the  instance  of 
the  executor.     Maybury  v.  Grady  et  al.  147. 

24.  Bill  to  enforce  vendor's  lien;  when  can  not  be  retained  after  failure  of 

its  specific  end. — Where  the  case  made  out  by  a  bill  is  that  of  a 
vendor's  lien,  and  the  prayer  of  the  bill  is  for  the  enforcement  of 
the  lieii  and  a  money  decree  for  any  balance  due,  it  cannot,  when 
it  fails  as  to  tliis  specific  end,  be  retained  as  a  bill  for  rescission 
and  cancellation.     The  City  of  Eufaula  v.  McNab,  588. 

25.  Bill  of  interpleader;  complainant  must  stand  as  stake-holder  between 

claimants. — In  order  to  maintain  the  complainant  in  a  bill  of  inter- 
pleader must  show,  to  maintain  it,  that  he  has  no  interest  in  the 
•controversy  to  l)e  waged  between  the  claimants,  is  indifferent  be- 
tween them,  and  stands  in  the  relation  of  a  mere  stake-holder,  or 
depositary.     Conley  et  al.  v.  Alabama  Gold  Life  Ins.  Co.  472. 

26.  Same;  cannot  be  maintained  when  claims  arose  by  u-rongful  act  of 

complainant. — A  court  of  equity  will  not  interfere  by  bill  of  inter- 
pleader for  the  relief  of  one  who  stands  to  either  of  the  claimants 
m  the  relation  of  a  Avrong  doer,  or  who  has  caused  the  double 
claims  by  his  own  acts  or  conduct.     lb.  472. 

27.  Same;  when  insurance  company  cannot  maintain  as  to  policies. — An 
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insurance  company,  which,  at  the  request  of  the  assured,  volun- 
tarily cancelled  his  policies,  and  issued  them  a«ew,  changing  only 
the  names  of  of  the  beneficiaries,  does  not  stand  indifferent  be- 
tween them  ;  the  two  sets  of  policies  represent  different  debts  and 
duties,  and  in  the  defeat  of  one  of  them  the  company  has  such  an 
interest  as  to  prevent  it  from  maintaining  a  bill  of  interpleader, 

28.  Equitable  relief  against  fraudulent  judgment  or  decree. — A  court  of 

equity  has  undoubted  jurisdiction  to  grant  relief  against  fraud  in 
judicial  proceedings  ;  but  the  fraud  must  have  been  practiced  in 
procuring  the  rendition  of  the  judgment  or  decree,  or  in  a  subse- 
quent alteration  thereof,  and  it  must  be  clearly  established  by 
positive  proof.     Cromelin  v.  McCauley  et  al.  542. 

29.  Same. — If  the  judgment  or  decree  assailed  was  rendered  without 

the  service  of  process,  and  without  the  knowledge  of  the  defend- 
ant, the  rule  now  seems  to  be  established,  that  a  court  of  equity 
will  not  set  it  aside  unless  it  is  made  to  appear  that  the  "  result 
will  be  other  or  different  from  that  already  reached."     lb.  542. 

30.  Equitable  set-off,  on  ground  of  insolvency. — In  the  absence  of  all  in- 

tervening equities,  courts  of  equity  put  the  same  construction  on 
■  statutes  of  set-off  as  do  courts  of  law.  Insolvency  is  recognized 
as  a  ground  for  the  allowance  of  a  set-off  in  equity,  when  it  would 
not  be  allowed  at  law,  but  it  is  only  the  insolvency  of  the  original 
creditor  against  whom  the  claim 'is  asserted  ;  and  while  the  as- 
signee of  non-negotiable  paper  takes  it  subject  to  all  equities  to 
which  it  was  subject  in  the  hands  of  the  assignor,  this  means  only 
the  equities  between  the  original  parties,  and  does  not  include 
equities  which  may  arise  between  other  parties,  in  the  course  of 
its  transfer.     Goldihwaite  v.  National  Bank,  349. 

II.  Pleading  and  Practice. 


1 .  Bill;  complainant  can  claim  no  advantage  from  indefiniteness  in  aver- 

ments of. — The  complainant  in  a  bill  can  claim  no  advantage  or 
benefit  from  the  indefiniteness  of  its  allegations,  since  he  is  pre- 
sumed to  state  his  case  as  fully  as  the  facts  will  justify.  Under- 
hill,  Receiver,  v.  The  Mobile  Fire  Department  J«s.  Co.  45. 

2.  Same;  what  averments  do  not  render  multifarious. — In  determining 

whether  or  not  a  bill  is  multifarious,  its  object,  averments,  and 
prayer,  must  all  be  considered ;  and  if  it  has  a  single  object,  to 
which  alone  the  prayer  is  directed,  it  is  not  rendered  multifarious 
by  averments  that  are  impertinent,  or  which  merely  seek  to  nega- 
tive an  anticipated  defense.     Ware  et  al.  v.  Curry,  874. 

3.  Same;  may  be  framed  with  double  aspect  • — Bills  in  equity  may  be 

framed  in  a  double  aspect  when  each  alternative  would  be  the 
foundation  for  the  same  relief;  but  two  inconsistent,  repugnant 
claims  to  relief,  founded  on  different  states  of  fact,  and  each,  if 
true,  entitling  the  complainant  to  relief  of  a  wholly  different 
character,  cannot  be  asserted  in  the  same  bill.  Lehman  et  al.  v. 
Meyer  et  al.  S96. 

4.  Same;  but  distinct  matters  must  not  be  conjoined  in. — That  a  bill 

should  not  join  distinct  or  independent  matters,  or  defendants, 
against  whom  the  complainant  may  have  distinct  and  indepen- 
dent demands,  is  a  general  rule  ;  but  when  a  demurrer  should  be 
sustained  on  either  of  these  grounds,  is  matter  of  doubt,  and  it  is 
impossible,  from  our  decisions,  to  state  a  rule  which  will  apply  to 
the  varying  exigencies  of  particular  cases — this  must  be  deter- 
mined alone  by  reference  to  the  averments  and  prayer  of  the  bill . 
lb.  396. 
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5.  Same  ;  demurrable  when  seeking  to  set  aside  mortgage  as  fraudulent, 

or  have  it  declared  a  general  assignment. — A  bill  praying  that  if  a 
mortgage  of  prop>erty  by  the  debtor  be  not  found  fraudulent,  it 
may  be  held  to  operate  as  a  general  assignment,  enuring  to  the 
benefit  of  all  the  creditors  of  the  grantor  equally,  is  demurrable. 
Ih.  396. 

6.  Statement  of  title  of  plaintiff ;  sufficiency  in. — It  is  a  principle  of  uni- 

versal application  in  pleading  founded  on  reason  and  good  sense, 
that  the  title  of  the  plaintiff  should  be  stated  with  sufficient  cer- 
tainty and  clearness  to  enable  the  court  to  see  clearly  that  he  has 
such  a  right  as  warrants  its  interference,  and  the  defendant  to  be 
distinctly  informed  of  the  nature  of  the  cause  he  is  called  upon  to 
defend.     Goldsbyv.  Goldshy  el  al.  560. 

7.  Averments  in  a  bill;   completeness  demanded. — ^The  averments  of  a 

bill  in  chancery  must  be  so  complete  that  on  demurrer  or  decree 
pro  confessoihQ  court  can,  without  evidence,  be  able  to  perceive 
and  affirm  that  complainant  is  entitled  to  the  relief  prayed. 
ib.  560. 

8.  Averments  in  a   bill  of  review ;  strictness   demanded, — :There  are 

stronger  reasons  for  demanding  strictness  of  averments  in  a  bill 
of  review,  thaix  for  demanding  it  in  an  original  bill ;  and  relief 
can  not  be  granted  upon  vague  and  uncertain  allegations.  Ib.  560. 

9.  Statement  of  proceedings  in  original  cause ;  detail  necessary. — It  is 

necessary  to  state  all  of  the  proceedings  in  the  original  cause  ex- 
cept the  evidence  on  which  the  court  found  the  facts  on  which  it 
proceeded  to  render  a  decree.  Ib.  560. 
10.  Bill  of  interpleader  ;  what  it  should  show. — A  bill  of  interpleader 
should  state  distinctly  the  nature  and  character  of  the  conflicting 
claims  which  are  asserted  to  the  debt,  duty,  or  obligation  the 
plaintiff  admits  rests  upon  him,  and  ability  and  willingness  to 
discharge  which,  when  he  may  do  so  safely,  he  avows ;  and  the 
parties  who  prefer  the  claims,  and  have  the  capacity  of  enforcing 
them  must  be  brought  before  the  court.  Conley  et  al.  v.  Alabama 
Gold  Life  Ins.  Co.  ATI. 
11.  Bill  to  redeem  ;  necessary  averment  in. — A  court  of  equity  will  not 
enforce  the  statutory  right  of  redemption  in  lands  sold  under  a 
power  in  a  deed  of  trust,  when  the  bill  fails  to  aver  that  the  com- 
plainant, before  it  was  filed,  tendered  the  amount  of  the  pur- 
chaser's bid,  with  ten  percent,  per  annum  thereon,  and  demanded 
redemption.     Stocks  v.  Young,  341. 

II.  ANSWER. 

12.  Answer;  how  far  taken  ag  evidence. — -An  answer  can  only  be  taken 

as  evidence  so  far  as  it  is  responsive  to  the  allegations  and  inter- 
rogatories in  the  bill,  and  when  its  denials  are  clear,  positive  and 
distinct,  and  matters  of  defense,  though  in  form  responsive,  can- 
not be  taken  as  evidence.      Craft  v.  Russell,  9. 

13.  Same  ;  denials  in  sworn  answer,  how  disproved. — A  sworn  answer, 

responsive  to  the  charges  in  the  bill,  and  denying  them,  is  evi- 
dence for  the  defendant,  which  can  be  overturned  only  by  the 
opposing  testimony  of  two  witnesses,  or  one  witness  with  corrob- 
orating circumstances.     Ttirner  v.  Flinnetal.  529. 

III.  PARTIES. 

14.  Parties  objection  for  want  of  ;  when  may  be  disregarded. — ^A  demurrer 

for  want  of  proper  parties  may  be  disregarded  when  the  answer 
shows  that  all  the  parties  really  interested  are  before  the  court. 
Craft  V.  Russell,  9. 

15.  ifisjoinder  of  defendants  to  bill;/ for  whom  available. — One  who  is 
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improperly  joined  as  a  defendant  to  a  bill  in  equity,  may  take 
advantage  of  the  misjoinder,  but  if  he  fails  to  appear  and  object, 
a  demurrer  on  that  ground,  by  his  co-defendants,  will  not  be  sus- 
tained. Ware  et  al.  v.  Curry,  ,^74- 
16.  Parties  to  hill  to  enjoin  erection  of  mill-dam. — Where  the  legal  title 
to  lands  which  have  been  sold  to  one  who  intends  erecting  a 
mill  and  dam  upon  them  remains  in  the  vendor,  he  having  an 
immediate  right  of  entry  thereon,  and  having  made  an  executory 
contract  of  sale  of  them  with  full  knowledge  of  the  purposes  to 
which  the  vendee  intends  to  devote  them,  the  vendor  is,  in  such 
case,  a  proper,  if  not  a  necessary  party,  to  bill  of  injunction  to 
restrain  the  erection  of  the  dam.     Ogletree  v.  McQuaggs  et  al.  580. 

See  Error  and  Appeal,  and  Injunction. 
CHARGE  OF  COURT. 

1.  Charge  ;  when  abstract. — A  charge  based  wholly  or  partly  on  a  state 

of  facts,  of  which  there  is  no  evidence,  is  abstract,  may  mislead 
the  jury,  and  is  properly  refused.    Tyree  v.  Lyon,  Murphy  &  Co.  1. 

2.  Charge,  general;  when  may  he  given. — When  there  is  no  evidence  of 

fact  which  is  necessary  to  sustain  the  plaintiff's  right  to  recover, 
the  court  may,  on  request,  give  a  general  charge  on  the  evidence 
in  favor  of  the  defendant.     lb.  1. 

3.  Charge  not  error,  to  refuse  misleading. — It  is  not  error  to  refuse  a 

charge  which  may  mislead  the  jury,  or  which  requires  explana- 
tion. Bay  Shore  Railroad  Co.  v.  Harris,  6. 
A,  General  charge  on  the  evidence ;  when  proper. — A  general  charge  on 
the  evi<lence  is  proper,  and  should  be  given  on  request,  whenever 
the  court  would  sustain  a  demurrer  to  the  evidence,  if  interposed 
by  the  party  requesting  the  charge ;  but  when  the  evidence  is  con- 
flicting, or  circumstantial,  or  when  a  material  fact  rests  wholly  in 
inference,  such  a  charge  cannot  be  sustained.  Smoot  v.  Mobile  <fc 
Montgomery  R.  R.  Co.  13. 

5.  A  charge  invading  province  of  jury  properly  refused. — A  charge  which 

assumes  the  right  of  the  court  to  direct  the  jury,  that  they  "must" 
look  to  certain  facts,  as  evidence,  to  influence  their  verdict,  in- 
vades the  province  of  the  jury,  and  is  properly  refused.  Marler  v. 
State,  55. 

6.  Charges  must  be  based  on  the  evidence. — Charges  which  are  not  based 

on,  and  assert  propositions  of  law  about  which  no  question  arises 
on  the  evidence  in  the  case,  are  abstract  and  misleading,  and  are 
properly  refused,  without  reference  to  whether  they  are  correct  or 
erroneous.  Talladega.  Insurance  Co.  v.  Peacock,  253. 
1.  Charges  ;  exception  to  the  refusal  of  several  will  not  reverse  unless  all 
correct. — A  general  exception  to  the  refusal  to  give  several  charges, 
will  not  avail  to  reverse  the  case,  unless  it  is  shown  that  each  as- 
serts a  correct  legal  principle.     Elliott  v.  Stocks,  336.  ^ 

8.  Charge  of  court,  when  no  conflict  in  the  evidence. — Where  the  evi- 

dence is  without  conflict,  it  is  the  duty  of  the  court  to  refer  its 
credibility  to  the  jury,  and,  on  request,  to  charge  directly  on  the 
effect  of  such  evidence.     Scarborough  v.  Malone  et  al.  570. 

9.  Erroneous  charge,  to  which  neither  party  objects,  shoidd  be  refused. 

Courts  must  pronounce  their  own  rulings,  being  guided  alone  by 
a  sense  of  judicial  duty,  and  when  a  written  charge  is  requested 
by  either  party,  whichis  erroneous,  it  should  not  be  given,  al- 
though the  adversary  party  "withdraws  all  objection  to  it." 
Cook,  Adm'r,  v.  Cen.  R.  R.  &  Banking  Co.  of  Ga.  et  al.  533. 

See  Error  and  Appeal,  Criminal  Law. 
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1.  Charter  party — stipulations  in,  not   inconsistent. — When  a  charted 

party  stipulates  that  the  "party  of  the  second  part  assumes  all 
liability  for  all  ordinary  wear  and  tear  of  said  steamer,"  and  by 
a  subsequent  clause,  "agrees  to  return,  at  the  expiration  of  the 
charter,  the  steamboat  in  the  same  condition  as  when  received, 
ordinary  wear  and  tear  excepted,"  there  is  no  inconsistency  in 
the  two  stipulations,  the  latter  providing  for  injuries  outside  of 
ordinary  wear  and  tear,  for  which  the  former  provides.  Finnegan 
V.  Frank,  21. 

2.  Same  ;  when  charter  becomes  quasi  owner  under. — When  the  charter 

has  absolute  contol  of  the  vessel,  its  voyages,  manning  and 
direction,  during  the  continuance  of  the  charter,  he  becomes  the 
quasi  owner  of  the  vessel,  is  entitled  to  all  the  benefits  of  owner- 
ship, and  subject  to  all  its  liabilities,  including  those  incurred  for 
necessary  repairs.    lb. 

CODE  OF  ALABAMA. 

1.  §494.     Statute  imposing  license  tax  on  peddlers  unconstitutional. 

Vines  v.  State,  73. 

2.  §  796.     Authority  of  attorney  to  bind  client.     Norman  v.  Burns,  248. 

3.  §§  786,  2530.     Filing  claims   against  estates  of  deceased  persons. 

*  Floyd  V.  Clayton,  265. 

4.  §  1488.    Proceedings  adjudging  person  insane,  effect  of  as  evidence. 

Marler  v.  The  State,  55. 

5.  §  1699.    What  is  not  "regular  stopping  place  within  meaning  of." 

Cook,  Adm'r,  v.  Cen.  R.  R.  and  Banking  Co.  of  Ga.  et 
al.  534. 

6.  §  2061.    Wife's  right  to  proceeds  of  sale  of  homestead.    Boiling  v. 

Jones,  508. 

7.  §  2099.     Judgment  not  contract  within  meaning  of.     Lovins  et  al.  v. 

Humphries,  437. 

8.  §  2191 .    Joint  purchasers  of  land  become  tenants  in  common  un- 
der.    Newbold  v.  Smart,  326. 

Entry  of  satisfaction  of  mortgage.  Harris  v.  Swanson  & 
Bro.  486. 

Advancements,  how  valued  when  brought  into  hotchpot. 
Turner  et  al.  v.  Kelly,  173. 

Meaning  of  "assets."  Bishopet  al.  v.  Lalouette's  Heirs,  197. 

Filing  claims  against  insolvent  estates.  Henderson  v. 
Henderson,  Adm'r,  519. 

Husband's  right  to  rents  of  wife's  property.  Boiling  v. 
Jones,  508. 

What  is  not  compliance  with.    Lee  v.  Lee,  406. 

Policv  and  purpose  of,  in  excluding  evidence  against  dece- 
dent's estate.  Dismukes  A  Patrick  v.  Tohon  &  Bar- 
rett, 386. 

What  not  within  terms  of.     Fort's  Adm'r  v.  Davis,  471. 

Does  not  refer  to  statute  of  non-claim.  Yniestra  v.  Tarle- 
ton,  126. 

18.  §  3244.     Statute  of  limitations  only  suspended  six  months  from 

death.     Leivis  v.  Ford,  143. 

19.  §§  3467-78.     Lien  of  landlord,  how  affected  by  removal  of  property. 

Scaife  <&  Co.  v.  Slovall,  237. 

20.  §  3514.     Sale  of  lands  for  partition.     Johnson  et  al.  v.  Ray,  603. 

21.  §§  3857-3863.     Writ  of  seizure  to  prevent  removal  of  mortgaged 

property.     Walker  v.  Radford,  446. 

22.  §  ,3886.     Right  of  creditors  at  large  to  pursue  property  fraudulently 

conveyed.     Lehman  et  al.  v.  Meyer  et  al.  396. 

23.  §  4213.    Definition  of  words  used  in.     Sikes  v.  The  State,  77, 
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24.  (j  4409.     Unlawfully  killing  animal ;  malice  not  necessary  to  offense 

of.     Thompson  v.  The  State,  106. 

25.  §  4533.     Removing  mortgaged  property  not  larceny.     Scaife  &  Co. 

V.  Stovall,  2S7. 

26.  §  4634.     Proceedings  in  bastardy  not  misdemeanor  under.     State 

ex  rel,  Washington  v.  Hunter,  81. 

COMPEOMISE. 

1.  Compromise ;  when  existence  of  controversy  sufficient  consideration 

for. — The  mere  existence  of  a  controversy,  which  has  not  assumed 
the  form  of  a  pending  suit,  is  not  necessarily  a  sufficient  consid- 
eration for  a  contract  of  compromise  ;  the  controversy  must  have 
been  bona  fide,  and  based  on  reasonable  grounds;  the  promise  to 
pay  a  mere  unfounded  claim  which  one  is  induced  to  make  by 
threats  of  litigation,  is  without  consideration,  and  as  incapable  of 
enforcement  as  the  original  claim,  and  the  jury  must  pass  on  the 
good  faith  of  the  plaintiff  in  the  assertion  of  such  a  claim,  and 
whether  there  was  reasonable  ground  for  it.  Ware,  Murphy  & 
Co.  V.  Morgan  &  Duncan,  461. 

2.  Same;  ivhen  constitutes  no  consideration. — When  a  claim  is  abso- 

lutely ancl  clearly  unsustainable  at  law  or  in  equity,  its  com- 
promise constitutes  no  sufficient  legal  consideration.  Prince  v. 
Prince,  565. 

CONDITIONAL  SALE. 

1.  Conditional    sale;  contract    held  to    constitute. — A  contract  under 

which  a  chattel  is  delivered  to  one  who  executes  four  promissory 
notes,  to  three  of  which  is  attached  the  condition,  that  the  specific 
chattel  "  for  the  use  of  which  to  the  maturity  thereof  the  notes 
are  given,"  is,  and  shall  remain  the  property  of  the  payee  of  the 
notes,  to  whom  it  shall  be  returned  in  case  of  default  in  payment 
of  the  notes,  and  who  agrees,  in  a  condition  attached  to  the  fourth 
note,  that  "  on  payment  of  all  the  notes,  the  chattel  shall  become 
the  property  of  the  payor,"  does  not  create  a  chattel  mortgage  or 
a  bailment,  but  is  a  conditional  sale.     Sumner  v.  Woods,  189. 

2.  Same  ;  right  of  vendor  to  recover  against  innocent  sub-purchaser. — A 

purchaser  of  personal  property  from  one  holding  possession  un- 
der such  a  conditional  sale,  acquires  only  the  conditional  title  of 
his  vendor,  and  cannot  defeat  a  recovery  in  detinue  brought  by 
the  original  vendor,  even  though  he  shows  a  bona  fide  purchase 
for  value  and  without  notice.     lb.  139. 

3.  Same ;  right  of  vendor  against  sub-purchaser. — A  purchaser  of  per- 

sonal property  from  one  who  holds  possession  under  an  incom- 
plete conditional  sale  cannot  defeat  a  recovery  by  the  original 
vendor,  although  he  is  a  bona  fide  purchaser  for  value  and  with- 
out notice.     Fairbanks,  Morse  &  Co.  v.  Eureka  Co.  109. 

CONSTITUTIONAL  LAW. 

1.  State  cannot  prohibit  telegraph  company  from  doing  business  within 

its  limits. — The  Congress  of  the  United  States  having  exercised  its 
power  to  regulate  commerce  between  the  States  as  to  the  con- 
struction of  telegraph  lines,  no  State  can  directly,  or  indirectly, 
by  legislative  prohibition  or  otherwise,  exclude  a  foreign  tele- 
graph company  from  doing  business  within  its  limits.  American 
Union  Telegraph  Co.  v.  The  Western  Union  Telegraph  Co.  36. 

2.  When  State' may  regulate  business  of  telegraph  company ,  within  its 

limits. — The  constitutional  power  of  Congress  to  regulate  com- 
merce does  not  exclude  the  exercise  of  a  concurrent  power  by  the 
States,  except  so   far  as   Congress  has  actually  exercised  the 
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power ;  and  no  act  of  Congress  is  to  be  interpreted  as  invading  the 
police  powers  of  the  State,  unless  the  intent  is  clear  and  obvious. 
lb.   26. 

3.  Federal  Constitutian;  construction  placed  onby  United  States  Supreme 

Court  binds  all  courts. — The  construction  placed  on  the  provisions 
of  the  Federal  Constitution  by  the  Supreme  Court  of  the  United 
States  is  binding  on  all  the  judicial  tribunals  of  this  country. 
Vines  V.  The  State,  73. 

4.  Discrimination  by  State  against  products  of  other  States  prohibited. 

No  State,  either  in  the  exercise  of  its  taxing  power,  or  of  its  police 
power,  can  discriminate  in  favor  of  its  own  products  and  manu- 
factures, and  against  the  products  and  manufactures  of  other 
States.  lb.  73. 
6.  Statute  exacting  license  for  peddling,  but  exempting  domestic  manu- 
factures, unconstitutional. — The  statute  of  this  State,  (Code  1876, 
§  494,  subdivision  8)  which  imposes  a  license  tax  on  "peddlers," 
the  amount  of  the  license  being  regulated  by  their  manner  of 
traveling,  and  which  declares  that,  "such  license  shall  entitle  him 
to  peddle  only  in  the  county  where  it  is  taken  out,  but  this  shall 
not  apply  to  any  articles  produced  or  manufacture^  in  this  State," 
discriminates  in  favor  of  the  manufactures  and  products  of  this 
State,  and  against  those  introduced  into  it  from  other  States,  and 
is  unconstitutional,     lb.  73^ 

6.  Statute;  when  effect  will  be  given  to  remainder  of,  when  part  held  un- 

constitutional.— When  part  of  a  statute  is  pronounced  unconstitu- 
tional, and  there  are  other  parts  or  sections  of  it,  which  are  not 
dependent  upon,  and  which  are  separable  from,  and  capable  of 
full  execution  without  such  unconstitutional  portion,  their  valid- 
ity is  not  affected,     lb.  73. 

7.  Same  ;  lohen  whole  statute  fails,  on  account  of  unconstitutional  part. 

But,  if  the  parts  of  a  statute  are  so  materially  connected  and  de- 
pendent as  to  warrant  the  belief  that  the  Legislature  intended 
them  as  a  whole,  and  there  is  no  good  reason  for  believing  it  was 
intended ;  that  if  a  part  should  be  incapable  of  taking  effect  the 
residue  should  stand,  the  whole  statute  must  fail.     lb.  73. 

8.  Same;  section  494,  sub-div.  8,  Code  of  1S76,  entire,  and  incapable  of 

separation. — The  statute  imposing  a  license  tax  on  peddlers  (Code, 
§  494,  sub-div.  8)  is,  in  its  purposes  and  objects,  an  entirety ; 
and  the  attempted  exemption  of  domestic  manufactures  from  the 
tax,  cannot  be  stricken  out  and  tiie  residue  of  the  law  preserved 
without  imposing  a  tax  on  such  manufactures,  when  the  Legisla- 
ture has  not  done  so,  but  has  expressly  relieved  them  from  it. 
lb.  73. 

9.  Unconstitutional  statute;  statute  fixing  basis  of  taxation  on   law  of 

another  State  is. — The  statute  which  provides,  that  if  any  other 
State  requires  of  an  insurance  company  created,  or  organized  by 
the  laws  of  Alabama,  any  deposit  of  security  or  payment  of  taxes, 
fines,  penalties,  certificates  of  authority,  or  license  fees,  greater 
than  the  amount  required  for  a  similar  purpose  from  similar  com- 
panies of  other  States  by  the  then  existing  laws  of  Alabama,  then 
all  the  coiijpanies  of  such  States  establishing,  or  having  hereto- 
fore established  agencies  in  this  State,  are  required  to  make  the 
same  deposit,  for  a  like  purpose,  with  the  Treasurer  of  this  State, 
and  pay  to  the  State  Treasury  for  taxes,  fines,  penalties,  and 
license  fees,  an  amount  equal  to  the  amount  of  such  charges  and 
payrnents,  imposed  by  the  law  of  such  State  upon  the  companies 
of  this  State,  and  the  agents  thereof,  is  violative  of  the  constitu-. 
tional  provision,  which  requires  uniformity  of  taxatior,  upon  the 
property  of  individuals  and  corporations   'Art.  XI  §  6),  and  is  an 
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unwarranted  delegation  of  the  legislative  power  of  this  State  to 
other  States.     Clark  &  Murrell  v.  Port  of  Mobile,  217. 

10.  Payment  of  license  under,  no  protection. — Hence  the  payment  by  a 

Missis&ippi  insurance  company  doing  business  here  of  $1,000  for  a 
State  license,  which,  by  the  law  of  Mississippi,  is  declared  to  be 
in  full  of  taxes  and  licenses.  State,  county,  and  municipal,  being 
unauthorized,  does  not  relieve  it  from  the  payment  of  a  municipal 
tax  or  license.     Ih.  217. 

11.  Constitutional  provisions  read  and  construed,  in  reference  to  common 

law. — Constitutional  provisions  which  were  intended  to  remedy 
defects  in  the  common  law,  must  be  read  and  construed  in  the 
light  of  that  law  ;  and  when  words  of  definite  signification  at  com- 
mon law  are  used  in  such  provisions,  and  there  is  no  intention 
manifested  that  they  shall  be  taken  in  a  diff'erent  sense,  they  are 
employed  in  their  known  and  defined  meaning.  Holt  v.  Agnew  et 
al.  360 

12.  Same;  whatthe provisions  regarding  separate  estates  were  intended  to 

accomplish. — The  common  law  powers  of  the  husband  over  the 
wife's  property,  had  been  abrogated  long  before  the  enactment  of 
the  constitutional  provisions,  (Art.  X,  §  6)  declaring  that  "all 
property  of  every  female  shall  be  and  remain  her  separate  estate, 
and  shall  not  be  liable  to  the  debts  of  the  husband,"  &c.,  which 
were  intended  to  prevent  their  restoration,  and  those  provisions 
do  not  refer  to  the  voluntary  payment  by  the  wife  of  the  husband's 
debts,  which  depends  for  validity  on  her  capacity  as  owner  of  the 
estate,  but  to  the  liabilitj'^  which  arose  as  an  incident  of  ownership 
from  the  exercise  by  the  husband  of  his  common  law  powers  over 
the  estate.     lb.  360. 

13.  Same  ;  create  equitable  separate  estate  in  married  woman. — Whenever 

an  estate  was  limited  to  the  sole  and  separate  use  of  a  married 
woman,  before  the  enactment  of  the  statutes,  or  these  constitu- 
tional provisions,  she  was  regarded  in  a  court  of  equity  as  a  feme 
sole,  and  could  sell  or  charge  the  property  just  as  if  she  were  sui 
juris,  and  the  constitutional  provisions  only  create  an  equitable 
separate  estate,  over  which  she  could  exercise  the  same  control, 
the  statute  did  not  intervene  and  attach  to  it  peculiar  properties 
and  incidents.     lb.  360. 

CONTRACTS. 

1.  Executory  contract  founded  on  illegal  consideration  not  to  be  enforced. 

No  executory  contract  founded  on  an  illegal  consideration  can  be 
enforced  by  suit,  nor  can  any  one  recover,  who,  to  establish  his 
claim,  must  trace  his  right  through  such  a  transaction.  Clark  v. 
Colbert  et  al.  92. 

2.  Executed  contract  based  on  composition  of  felony;  law  will  not  inter- 

fere between  parties  to. — When  a  contract,  the  consideration  of 
which  is  the  composition  of  a  felony,  is  an  executed  one,  the  law 
leaves  all  who  share  in  such  illegal  transaction  where  it  finds 
.  them,  and  will  not  interfere  to  rescind  the  contract,  and  recover 
the  consideration.     lb.  92. 

3.  Contract ;  test  of  right  to  enforce  when  impeached  as  illegal. — When 

the  plaintiff  recjuires  the  aid  of  an  illegal  transaction  to  support 
his  contract,  which  is  impeached  as  illegal,  it  is  incapable  of  en- 
forcement, but  if  he  have  rights  originating  in  a  transaction  not 
offensive  to  law,  and  aright  of  recovery  independent  of  an  illegal 
transaction,  although  he  may  have  participated  in  it,  such  trans- 
action ran  not  be  employed  to  defeat  his  suit.  Ware  et  al.  v. 
Curry,  274. 

4.  Same  ;   this  test  of  right  to  enforce  applied. — A  vendor  of  lands  who 
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retained  the  legal  title,  but  who  afterwards  voluntarily  executed 
a  deed  to  his  vendee,  to  enable  the  latter  to  consummate  a  con- 
tract for  the  manufacture  of  iron  for  the  Confederate  States,  du- 
ring the  war,  has  a  right,  springing  out  of  the  original  contract  of 
sale,  to  enforce  his  lien  on  the  lands  for  the  purchase-money. 
Ih.  274. 
5  Same ;  consent  of  parties,  necessary  to  validity  of,  although  courts 
vnll  not  interfere  ivith  unwise  disposition  of  property. — The  owner 
of  property  has  the  right  to  dispose  of  it  at  will,  and  courts  w^ill 
not  assume  to  control  his  disposition  of  it,  because  they  are  inju- 
dicious, or  unwise  ;  but  free  and  voluntary  consent  is  essential  to 
every  contract,  and  this  is  generally  imported  by  the  contract 
itself.     Holt  V.  Agnew  et  al.  360. 

See  COBPOHATION. 

CONVEYANCES. 

1.  Conveyances ;  object  of  the  construction  of. — The  object  of  all  con- 
struction of  contracts  or  conveyances  is,  to  ascertain,  and,  if  pos- 
sible, give  effect  to  the  intention  of  the  parties,  and  if  that  inten- 
tion is  not  clearly  or  distinctly  expressed,  if  the  words  of  the 
instrument  are  general,  or,  if  there  is  ambiguity  of  expression 
admitting  of  two  or  more  constructions,  that  construction  must 
be  adopted  which  will  make  the  instrument  available  in  all  its 
parts,  and  for  all  its  purposes,  rather  than  one  which  would  de- 
feat it  in  any  respect.     Bank  of  Mobile  et  al.  v.  Dunn,  381. 

See  Partnership;   Husband  and  Wife;  Frauds,  and -Fraud- 
ulent Conveyances. 

CORPORATION. 

1 .  Corporation;  power  to  borrow  money. — A  corporation,  which  is  au- 

thorized by  its  charter  to  transact  the  business  of  life,  fire  and 
marine  insurance,  receive  money,  on  deposit,  collect  promissory 
notes,  and  bills  of  exchange,  lend  money,  and  discount  or  sell 
such  notes,  or  bills,  and  to  "  borrow  money,  and  issue  its  bonds 
therefor,"  is  not  restricted,  by  the  latter  provision,  to  making 
loans  secured  by  bonds,  but  has  the  incidental  and  implied  power, 
common  to  all  such  corporations,  to  borrow  money,  and  make  ne- 
gotiable, or  non-negotiable  paper,  and  give  such  securities  as  may 
be  deemed  most  advantageous. — Talladega  Ins.  Co.  v.  Peacock 
'   Adm'r,  253. 

2.  Same ;  how  persons  proved  to  be  officers  of. — Strangers  can  not  be  re- 

quired to  prove  the  appointment  of  officers,  or  agents,  of  corpora- 
tions, by  written  evidence,  but  it  may  be  inferred  from  the  recog- 
nition, or  continuous  acquiescence,  by  the  corporation  in  the  acts 
of  such  officers.   lb.  253. 

3.  Satne;  presumption  against,  when  it  fails  to  prove  appointment  of 

officer. — If  there  is  written  evidence  of  such  appointment,  it  is 
within  the  peculiar  knowledge,  and  in  the  exclusive  possession  of, 
the  corporation,  and  whatever  presumption  can  be  drawn,  on  ac- 
count of  its  absence,  must  be  visited  on  the  corporation,  which 
has  voluntarily  assumed  the  attitude  of  neglecting,  or  refusing  to 
produce,  evidence  which  was  in  its  possession.     lb.  253. 

4.  Same;  person  may  be  proved  to  be  officer  of.  by  certain  acts. — Evidence 

that  one  openly  and  notoriously  transacted  the  general  business  of 
a  corporation,  had  possession  and  care  of  its  office,  in  which  the 
business  was  transacted,  the  custody  of  the  books  and  papers,  and 
the  funds  of  the  corporation,  and  had,  on  more  than  one  occasion, 
borrowed  money,  which  appeared  on  the  books  of  the  company, 
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entered  to  the  credit  of  the  lender,  tends  to  show  the  relationship 
of  such  person  to  the  corporation,  the  duty  and  authority  pertain- 
ing thereto,  and  might  authorize  a  jury  to  infer  that,  in  the  ab- 
sence of  authority  from  the  corporation,  such  acts  would  not  have 
been  permitted.     Ih.  253. 

5.  Same;  officer  of^  apting  without  authority,  loss  arising  from,  falls  on 

corporation. — If  corporations,  who  select  their  agents,  with  whom 
strangers  must  deal,  hold  out  a  particular  officer,  or  suffer  him  to 
hold  himself  out  as  having  particular  or  general  authority,  invit- 
ing dealings  with  him,  and  a  loss  must  ensue  thereby,  such  cor- 
poration must  bear  it,  and  not  those  who,  so  far  as  was  known,  or 
could  be  seen  by  them,  dealt  with  the  agent  in  the  line,  and  within 
the  scope  of  his  duty  and  employment.    Ih.  263. 

6.  Secretary  of  corporation;  authority  to  borrow  money  for  corporation; 

how  implied. — Authority  to  borrow  money  for  a  corporation,  by  its 
secretary,  may  be  implied  from  his  relation  to  the  company,  the 
nature  of  his  employment,  the  mode  in  which  he  was  permitted  to 
conduct  its  business,  and  his  borrowing  on  other  occasions ;  and  a 
charge  that  he  must  have  had  express  authority  to  borrow  money 
is  erroneous,  and  properly  refused.     lb.  253. 

II.  FoRKiGN  Corporation. 

1  Foreign  corporations;  constitutional  provisions  as  to  doing  business  in 
this  State  not  violative  of  Federal  Constitution. — The  provision  of  the 
Constitution  (Art.  XIV  §  4)  "  that  no  foreign  corporation  shall  do 
any  business  in  this  State  without  having  at  least  one  known  place 
of  business  and  an  authorized  agent  therein,"  is  a  legitimate  ex- 
ercise of  the  police  power  of  the  State,  is  not  in  conflict  with  any 
act  of  Congress  nor  violative  of  any  provision  of  the  Federal  con- 
stitution.    American  Union  Tel.  Co.  v.  West.  Union  Tel.  Co.  26. 

2,  Same  ;  when  equity  will  not  aid  by  injunction. — A  court  of  equity 
will  not  interfere  by  injunction  at  the  suit  of  a  foreign  telegraph 
company  to  prevent  a  rival  company  from  obstructing  the  erec- 
tion of  its  poles  and  wires  when  the  bill  does  not  show  that  the 
complainant  has  any  known  place  of  business,  or  any  agent  in 
this  State,  nor  that  it  has  acquired  any  property  or  rights  of  prop- 
erty here.    lb.  26. 

III.     Municipal  Corporations. 

1.  Municipal  corporation;  who  can  not  bind. — Neither  the  agents,  offi- 

cers, nor  city  council  of  a  municipal  corporation  can  bind  the 
corporation  by  any  contract  which  is  beyond  the  scope  of  its  pow- 
ers, or  entirely  foreign  to  the  purposes  of  the  corporation,  or 
which  (not  being  in  terms  authorized),  is  against  pubHc  policy. 
City  of  Eufaula  v.  McNab,  58S. 

2.  Same;  tvhen  bound  by  its  agents  or  officers. — A  municipal  corporation 

is  bound  only  when  its  agents  or  officers,  (by  whom  it  can  alone 
act,  if  it  acts  at  all,)  keep  within  the  limits  of  the  chartered  author- 
ity of  the  corporation.     lb.  588. 

3.  Same;  contracts  of;  when  ultra  vires. — All  contracts  of  municipal 

corporations,  which  are  not  necessary  and  proper  in  order  to  carry 
into  effect  the  powers  expressed  in  their  charters,  and  which  are 
not  germane  to  the  governmental  purposes  for  which  such  cor- 
porations may  have  been  organized,  are  ultra  vires,     lb.  588. 

4.  Same;  charter  of;  in  case  of  doubt,  how  construed, — In  case  of  any 

doubt  or  ambiguity  arising  out  of  terms  used  in  the  charters  of 
municipalities  and  counties,  which  are  invested  with  civil  policies, 
and  political  functions,  the  charters  are  strictly  construed  against 
the  existence  of  such  doubted  power,  and  are  resolved  by  construc- 
tion in  favor  of  the  public.     Ih.  588. 
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5.  Charter  of  the  city  of  Eufaula;  section  24  of,  construed. — The  rhartef 

of  the  city  of  Eufaula,  entitled  "An  Act  to  establish  a  new  charter 
for  the  city  of  Eufaula,"  approved  February  28,  1870,  (Session 
Acts  1869-70,  pp.  186,  194),  conferred  "full  power  and  authority 
upon  the  city  council  to  purchase  and  provide  for  the  payment" 
of  "all  such  real  estate  and  personal  property  as  may  be  required 
lor  the  use,  convenience,  and  improvement  of  the  city,"  &c.  Act- 
ing under  this  power,  the  city  council  of  Etlfaula  purchased  a  tract 
of  land  located  within  the  corporate  limits  of  the  city,  for  the  ben- 
efit of  the  S.  E.  Ala.  A.  &M.  Ass'n.,  and  as  a  place  for  holding  "their 
annual  fairs,"  and  the  association  was  given  "the  exclusive  use  of 
the  premises."  The  consideration  paid  was  $10,000  of  the  bonds 
of  the  city,  running  twenty  years  and  bearing  interest  from  date 
with  coupons  attached.  Held,  that  the  action  of  the  city  council 
in  making  the  purchase  of  the  land  for  the  particular  purpose  for 
which  it  was  bought,  was  ultra  vires.     lb.  588. 

6.  Same;  purchase  of  property  in  aid  of  private  enterprise,  not  permitted.' 

Under  such  a  power  in  a  charter  it  is  not  contemplated,  nor  per- 
missible, that  such  property  shall  be  acquired  in  aid  of  any  pri- 
vate enterprise  not  of  a  public  character,  however  laudable  may 
be  its  purpose,  or  however  useful  may  be  its  encouragement.  lb. 
588. 

7.  Same;  right  of  to  contract,  horv  limited. — The  right  of  a  municipal 

corporation  to  contract  must  be  limited  by  the  right  to  tax,  and  if 
in  the  given  case  no  tax  can  lawfully  be  levied  to  pay  the  debt, 
the  contract  itself  is  void  for  want  of  authority  to  make  it.  Jb. 
588. 

8.  Same;  when  estoppel  does  not  apply  to. — When  a  municipal  corpora- 

tion makes  a  contract  which  is  ultra  vires,  the  fact  that  interest 
has  been  paid  on  the  debt  created  by  such  contract,  either  by  the 
corporation  itself,  or  by  the  beneficiary  of  the  contract,  with  the 
concurrence  of  the  corporation,  does  not  effect  the  case  and  can 
not  work  an  estoppel.     lb.  588. 

9.  Action  for  violation   of  municipal  ordinance  of  city  of  Selma;  how 

tried  on  appeal. — On  appeal  to  the  City  Court  of  Selma,  from  a 
judgment  of  conviction  rendered  by  the  Mayor  of  the  city,  for  a 
violation  of  a  municipal  ordinance,  the  case  is,  under  the  provis- 
ions of  the  city  charter,  to  be  tried  de  novo,  as  in  cases  of  appeals 
from  the  judgments  of  justices  of  the  peace  in  civil  cases,  and  a 
motion  to  quash  the  proceedings  before  the  mayor,  for  any  defect 
except  a  want  of  jurisdiction,  apparent  on  their  face,  can  not  be 
made  for  the  first  time  in  the  City  Court.  City  of  Selma  v.  Steiv- 
art,  338. 

10.  Proper  practice  in  such  cases. — The  "proper  practice  in  such  cases,  to 

preserve  the  constitutional  right  of  the  defendant  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  is  to  require  the 
plaintiff  to  file  a  statement  of  the  case,  and  all  questions  as  to  its 
legal  sufficiency,  or  as  to  the  jurisdiction,  can  be  raised  by  de- 
murrer,    lb.  338. 

11.  Statement;  error  to  disregard. — When  such  a  statement  is  filed,  be- 

fore the  trial,  it  is  error  to  disregard  it,  and  quash  the  proceedings 
for  defects  not  raised  in  the  municipal  court.     lb.  338. 

12.  Costs;  municipal  corporations  not  liable  for  in  prosecutions . — Munic- 

ipal corporations  are  not,  in  any  event,  liable  for  costs  incurred  in 
prosecutions  for  the  punishment  of  offenders  against  their  ordi- 
nances,    lb.  338. 

13.  Corporations;  ivhen  not  authorized  to  levy  taxes. —  A  municipality 

which  has  power  "to  levy  taxes  on  real  and  personal  property, 
auction  sales,  and  sales  of  merchandise,  and  capital  employed  in 
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business  therein,  and  street  tax  on  all  male  inhabitants  of  the  age 
of  twenty-one  years,"  is  prohibited  both  by  the  absence  of  legis- 
lative authority,  and  by  the  enumeration  of  certain  powers,  of 
which  this  is  not  one,  from  levying  a  tax  on  the  gross  receipts  of 
warehouses.     City  of  Selma  v.  Selma  Press  &  Warehouse  Co. 

COSTS. 

1.  Re-taxing  costs;  to  what  objections  motions  for,  are  confined. — Motions 

to  re-tax  costs  are  confined  to  objections  to  the  taxation  made  by 
the  clerk  or  other  miristerial  officer  of  the  court,  and  do  not  open 
inquiry  into  the  merits  of  the  judgment,  which  the  clerk  is  bound 
to  pursue  in  taxing  the  costs.     Tecumseh  Iron  Co.  v.  Mangum,  246. 

2.  Costs  ;  appellant  taxed  with,  when  defect  in  his  bill  prevents  decree  in 

his  favor. — When  a  defect  in  his  bill  prevents  the  rendition  of  a 
final  decree  in  favor  of  the  appellant,  he  will  be  charged  with  the 
costs  of  appeal.     Cruikshank  v.  Luttrell,  318. 

COURTS. 

1.  Courts  ;  poiver  to  adjourn  after  opening  of  term. — When  the  term  is 
regularly  opened,  at  the  place  aj^pointed  by  law,  courts  have  the 
inherent  power  to  adjourn  to  any  other  day  of  the  term  ;  and  when 
the  court  is  authorized  to  continue  "  until  disposed  of,"  it  may 
adjourn  to  any  day  before  the  commencement  of  the  next  term. 
Williams  v.  The  State,  183. 

CREDITOR.     See  Debtor  and  Creditor. 

CRIMINAL  LAW. 

Animals,  Unlawfully  Killing. 

1.  Trespass  to  pursue  animals  with  dogs  and  kill  them. — One  who  pur" 

sues  with  dogs,  and  kills  animals  belonging  to  another,  when  found 
injuring  his  crops,  even  though  they  may  have  broken  into  his 
field,  is  guilty  of  trespass. 

2.  "Unlaivful,"  to  commit  trespass. — One  who  commits  a  trespass  in 

killing  an  animal,  kills  it  "unlawfully." 

3.  Malice  not  an  ingredient  of  offense  of  unlaufully  or  wantonly  killing 

animals. — Malice  is  not  an  ingredient  of  the  offense  of  unlawfully 
or  wantonly  killing  an  animal  as  denounced  by  the  statute  (Code, 
§  4409) ,  and  if  the  defendant  killed  the  animal  unlawfully,  he  is 
properly  convicted  of  such  offense. 

Bigamy. 

1.  Bigamy,  or  "polygamy  ;^'  ivho  are  guilty  of. — Any  person  having  a 

former  husband  or  wife,  who  marries  again  in  this  State,  unless 
by  a  decree  of  a  court  of  competent  jurisdiction,  such  person  has 
been  divorced  from  the  former  husband  or  wife,  and  permitted  to 
marry  again,  or,  the  former  husband  or  wife  has  been  continu- 
ously absent  for  five  years  immediately  preceding  the  second  mar- 
riage, and  such  person  did  not  know  the  former  husband  or  wife 
to  be  living,  is  guilty  of  the  crime  of  bigamy,  or  polygamy,  under 
the  law  of  this  State.     Jones  v.  State,  84. 

2.  Rumor  or  belief ,  that  former  husband  or  wife  .dead ;  no  defense  on 

indictment  for  polygamy. — On  the  trial  of  such  an  offense,  evidence 
that  at  the  time  of  the  second  marriage,  the  former  husband  had 
been  absent  for  more  than  a  year ;  that  defendant  had  heard  her 
former  husband  was  dead,  and  it  was  currently  reported  and  be- 
lieved that  lie  was  dead,  is  no  defense^  and  is  properly  excluded. 
lb.  84. 
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3.  Polygamy,  ivhat  constitutes  the  criminal  intent  in. — In  such  a  case, 
the  only  criminal  intent,  which  is  of  the  essence  of  the  offense,  is 
the  intent  to  marry  a  second  time,  not  knowing  the  husband,  who 
had  been  absent  only  one  year,  to  be  dead.    lb.  84. 

BURGLAKY. 

1.  Burglary ;  when  may  he  committed  by  person  in  charge  of  house. 
An  employee  left  in  charge  of  a  house,  who  enters  a  closed  room 
and  steals  therefrom,  when,  by  virtue  of  his  employment,  he  had 
no  right  to  go  there,  is  guilty  of  burglary.     Hild  v.  State,  87. 

Chakge  of  Court. 

1.  Charge  may  be  refused,  though  stating  lav:  correctly,  if  not  based  on 

evidence  .--Charges  should  be  based  on  the  tendencies  of  the  tes- 
timony, and  if  not  correct  in  reference  to  the  evidence  in  the  case, 
although  they  may  assert  legal  propositions  correct  in  themselves, 
a  refusal  to  give  them,  as  requested,  will  not  authorize  a  reversal. 
Street  v.  State,  87. 

2.  Same  ;  misleading  charge  properly  refused. — A  charge  "  that.a  pistol 

is  not  concealed  unless  it  is  hid  from  the  ordinary  observation  of 
those  who  are  in  a  position  to  see  it,  if  it  were  not  concealed,"  is 
confused,  and  when  taken  in  connection  with  the  evidence  in  the 
cause — that  the  pistol  was  only  seen  when  the  defendant  pulled  off 
his  coat — tended  to  mislead  the  jury,  and  was  properly  refused. 
lb.  87. 
See,  also,  Hoxhcide. 

Carrying  Cokcealed  Weapons. 

1.  Concealed  weapons ;  what  constitutes  offense  of. — To  constitute  the 
offense  of  carrjing  a  concealed  weapon,  it  must  be  worn,  or  car- 
ried, so  that  persons  near  enough  to  see  it,  if  it  was  not  concealed, 
can  not  see  it.     Street  v.  State,  87. 

Evidence. 

1.  Severance ;   defendants  competent  witnesses  after. — Where  two  are 

jointly  indicted  and  there  is  a  severance,  either  of  the  defendants 
is  a  competent  witness  for  or  against  the  other.  Marlerv.  State,  55. 

2.  Insanity;  not  proved  against  defendant  by  special  proceedings  adjudg- 
.ing  co-defendant  insane. — The  record  of  the  proceedings  in  the 

separate  trial  under  the  statute  (Code,  §  1488),  in  which  one  of 
two  defendants  who  are  jointly  indicted,  is  adjudged  insane,  are 
not  evidence  against  his  co-defendant,  of  the  fact  of  such  insanity, 
on  a  trial  under  the  indictment.     lb.  55. 

3.  Witness  becoming  insane ;   his  testimony  on  former  trial  admissible. 

When  a  witness  was  examined  on  the  preliminary  investigation 
before  a  committing  magistrate,  and  becomes  insane  before  a  trial 
of  the  accused,  under  indictment  for  the  same  offense,  the  testi- 
mony of  such  witness,  as  given  before  the  magistrate,  is  admis- 
sible in  evidence  on  the  second  trial.     lb.  55. 

4.  Same;  may  be  proved  by  secondary  evidence. — When  the   testimony 

of  such  witness  was  not  reduced  to  writing  on  the  preliminary 
trial  before  the  committing  magistrate,  secondary  evidence  of 
what  he  testified  to,  is  admissible.     Jb.  55. 

5.  Same  ;  only  necessary  to  state  substance  of  testimony. — The  precise 

words  of  such  witness  need  not  be  repeated  on  the  second  trial, 
but  only  the  substance  of  his  testimony.     lb.  55. 

6.  Accomplice;  what  necessary  to  authorize  conviction  for  felony  on  evi- 

dence of. — To  authorize  a  conviction  for  felony  on  the  testimony 


INDEX.  625 

CRIMINAL  'Lk'Vf— Continued. 

of  an  accomplice,  his  testimony  need  not  be  corroborated  in  every 
material  particular,  but  it  must  be  corroborated  by  evidence, 
tending  to  connect  the  defendant  with  the  commissfou  of  the  of- 
fense, and  it  is  not  sufficient  if  only  so  confirmed,  as  to  convince 
the  jury  of  its  truth.     lb.  55. 

7.  Conspiracy  to  commit  crime;  how  proved. — Conspiracies  to  commit 

crime  may  be  proved  by  circumstantial,  as  well  as  by  direct  evi- 
dence ;  and  no  positive  agreement  for  such  purpose  need  be 
shown.     Tb.  55. 

8.  Same ;  may  be  proven  by  evidence  of  accomplice;  when. — Such  a  con- 

spiracy may  be  proven  by  the  testimony  of  an  accomplice,  if  it 
be  sufficiently  corroborated,  as  to  his  statement  connecting  the 
defendant  with  the  commission  of  the  offense,     lb.  55. 

9.  Motive;  evidence  admissible  to  show. — When  defendant  had   begun 

suit  against  his  wife  for  divorce,  and  his  complicity  in  the  killing 
arose  from  a  desire  to  get  rid  of  deceased,  an  important  witness 
for  the  wife,  as  an  obstacle  to  his  success,  statements  made  by 
him  to  a  witness,  that  "  he  was  tired  of  his  wife,  and  intended  to 
get  a  divorce  from  her,"  and  requesting  permission  to  marry  the 
daughter  of  the  witness,  are  competent  to  show  motive,  and  were 
properly  admitted  in  evidence.     lb.  55. 

10.  Same;  proof  of  in  such  case. — In  such  a  case  the  jurj"^  could  not  con- 

sider the  merits  of  the  divorce  suit,  but  only  the  fact  of  its  pen- 
dency and  the  motive  of  its  prosecution.     lb.  55. 

11.  Threats    against  deceased  made    by  accomplice;   when   admissible. 

Where  an  accomplice  testified  that  he  killed  the  deceased  at  the 
instigation  of  the  defendant,  evidence  of  threats  made  by  such 
accomplice  against  the  deceased,  because  the  latter  was  talking 
about  his  sister,  tend  to  show  that  the  slayer  acted  from  personal 
malice  without  reference  to  the  defendant,  and  is  admissible, 
lb.  55. 

12.  Dying  declarations  made  in  answer  to  questions;  admissible. — On  the 

trial  of  one  charged  with  murder,  a  declaration  made  by  deceased 
as  to  the  cause  and  circumstances  of  his  death,  while  under  con- 
viction of  impending  dissolution,  although  part  of  it  was  in  reply 
to  questions  asked  him,  is  admissible.     Ingram  v.  The  State,  67. 

13.  Cross-examination,  conduct  of,  largely  in  the  discretion  of  the  court. 

There  is  no  uniform  rule  governing  the  cross-examination  of  wit- 
nesses, but  it  rests  largely  in  the  discretion  of  the  court,  greater 
liberty  being  permissible  when  the  witness  shows  partisanship, 
than  when  he  evinces  impartiality  ;  and  it  must  be  a  strong  case 
to  justify  a  reversal  for  too  great  latitude  allowed  in  such  examin- 
ation,    lb.  67. 

14.  Character;  what  to  be  considered  in  estimating. — The  shadings,  as 

well  as  the  brighter  hues,  are  to  be  considered  in  making  up  the 
estimate  of  character  and  reputation ;  and,  when  a  witness  had 
testified  that  he  knew  the  character  of  the  accused  for  peace  and 
quietude,  and  that  it  was  good,  it  is  not  error  to  allow  him  to  be 
asked,  on  cross-examination,  if  he  had  not  been  informed  that 
the  defendant  had  "killed  a  man  in  the  State  of  Georgia,"  and 
his  answer  was  admissible  in  evidence.    lb.  67. 

Homicide — Self-Defense. 

1,  Self-defense:  doctrine  as  to,  .Hated. — A  charge  which  asserts  that  the 

necessity  of  self-defense,  which  justifies  the  taking  of  human  life 
must  be  present,  imperious,  and  impending,  or  so  appear  to  the 
defendant,  is  free  from  error.     Ingram  v.  The  State,  67. 

2,  Same;  what  necessary  to  make  out  justifiable  homicide  in  self-defense. 

Charges  which  declare  that,  "  to  make  out  a  case  of  justifiable 
(40) 
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homicide  committed  iu  self-defense,"  the  evidence  must  show 
that  the  difiiciilty  was  not  provoked  or  encouraged  by  the  defend- 
ant; that  he  was,  or  appeared  to  be,  so  menaced  at  the  time,  as 
to  create  a  reasonable  apprehension  of  danger  to  his  life,  or  grevi- 
ous  bodily  harm,  and  tliat  there  wag  no  other  reasonable  mode  of 
escape  from  such  impending  «vil,  are  proper.  lb.  67. 
3.  Same:  charge  which  ignores  duty  of  escaping  from  difficultij,  in  estab^ 
lishing,  erroneous.— On  a,  trial  for  murder,  when  the  accused  relies^ 
on  self-defense  to  justify  the  killing,  charges  which  assert  the  right 
of  the  defendant  to  kill  the  deceased,  if  it  reasonably  appear  to 
him  that  the  deceased  intended  to  take  his  life,  or  inflict  on 
him  great  bodily  harm,  but  which  ignore  the  fact,  or  principle, 
that,  to  establish  this  defense,  there  must  have  been  no  other  safe 
mode  of  escape  open  to  defendant,  are  properly  refused,    /6,  67, 

Indictment. 

1.  Burglury  ;  whcU  sufficient- statement  of  value  in  indictment  for . — In  an 

indictment  for  burglary,  which  avers  that  defendant,  "within- 
tent  to  steal,  broke  into  and  entered  the  store  of  H.,  in  which 
goods,  &c.,  things  of  value,  were  kept  for  use,  &c.,"  sufficiently 
shows  that  things  of  value  were  kept  therein,  at  the  time  of  tlw? 
breaking  and  entry,  and  is  good.     Williams  v.  Tlie  State,  183. 

2.  Ownership  ;  how  to  be  averred  in  indictment. — When  it  is  necessary 

in  an  indictment,  to  aver  the  ownership  of  property,  it  is  suffi- 
cient to  lay  it  in  any  one  or  more  of  several  partners  or  owners, 
lb.  183. 

3.  Indictment;  when   defective  because  averments   relate  to  time  when 

preferred. — When  an  indictment  alleges  that  "  defendant  is  the 
owner  or  keeper  of  a  saloon  in  which  intoxicating  liquors  are  kept 
for  sale,  having  a  billiard  table  connected  therewith,  on  which  tiie 
public  can  play,  and  knowingly  permitted  a  minor  to  play  thereon ; 
such  averments  relate  to  the  time  when  the  indictment  was  found, 
and  it  is  defective  in  not  charging  these  attendant  facts  and  cir- 
cumstances, which  make  the  act  of  defendant  an  indictable 
offense,  to  have  existed  at  the  time  the  alleged  offense  was  com- 
mitted.    Sikes  V  The  State,  77. 

Minors,  Playing  on  Billiard  Tables, 

1.  "  Billiard  table,"  defined. — The  word,  "  billiard  table,"  as  used  in 

the  statute  (Code,  §  4213),  prohibiting  saloon  keepers  from  per- 
mitting minors  to  play  thereon,  includes  all  tables,  with  or  with- 
out pockets,  on  which  the  game  of  billiards  could  be,  and  wa» 
played,  at  the  time  of  its  enactment.     Sikes  v.  The  Stafe,  77. 

2.  "  Potjl  tables  ;"  prohibition  includes  playing  on. — The  statutory  pro- 

hibition against  permitting  minors  to  play  on  billiard  tables  in- 
cludes the  tables  on  which  the  game  of  "  pool  "  is  now  usually 
played,  but  on  which  the  game  of  billiards  was  played  at  the  time 
the  statute  was  imssed.    lb.  77. 

3.  "  Game  ;"  what  prohibited,  for  minors,  on  billiard  table. — The  game 

played  thereon  need  not  be  that  which  is  technically  called  bil- 
liards, but  it  must  be  a  kindred  game,  which  is  played  with  balls 
and  cues,  or  some  substitute  for  them.     lb.  71. 

4."  ^^ Playing  thereon;"  meaning  of,  in  the  statute. — Mere  sport  or 
pastime  on  the  table,  or  even  playing  with  the  balls,  is  not  within 
the  statutory  prohibition,  but  there  must  be  a  game  played,  or 
begun  to  be  played,  with  the  balls  and  cues,  or  some  substitute 
therefor,  to  constitute  the  offense  denounced  by  the  statute. 
lb.  77. 

5.  "  Public  use  of  the  table  ;"  what  necessary  to  constitute  the  offense. 
It  is  not  necessary  that  the  table  should  be  kept  for  pay,  but  to 
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make  out  the  offense,  it  must  appear  that  the  table  is  such  an  one 
as  the  public  are  invited  and  permitted  to  play  on,  and  a  charge 
which  withdraws  this  question  from  the  jury,  is  erroneous.  Ih.  77. 

Larceny. 

1.  Larceny;  removing  or  selling  property  on  ivhich  another  has  a  claim, 
is  not. — Although  the  statute  (Code,  §  4533),  declares  that  a  ten- 
ant, or  other  person,  who,  with  an  intent  to  hinder,  delay  or  de- 
fraud, removes  or  sells,  property  on  which  another  has  a  valid 
claim,  majf  be  punished  as  if  he  had  stolen  it,  yet  it  does  not  con- 
vert the  sale,  or  removal,  into  larceny,  nor  does  it  prevent  an  in- 
nocent purchaser  from  acquiring  a  good  title.  Scaife  &  Co.  v, 
StovaU,  2S7. 

PLEADINa   AND   PkACTIOE. 

1.  Plea  in   abatement,   as  to  drawing  grand  jury;  what  must  negative, 

A  plea  in  abatement,  which  negatives  the  presence  of  the  clerk 
of  the  Circuit  Court  at  the  drawing  of  the  grand  jury,  but  does 
not  negative  the  presence  of  the  clerk  of  the  City  Court,  is  bad. 
Williams  v.  The  State,  183. 

2.  Same;  sustained  ichere  defendant  indicted  as  Mincher,  his  name  being 

Minshen. — The  names  Mincher  and  Minshen  are  not  idem  sonans, 
and  a  plea  in  abatement  to  an  indictment  charging  Wm.  Mincher 
with  an  offense  is  properly  sustained  on  proof  that  the  defendant's 
name  is  Minshen.    Adams  v.  The  State,  89. 

3.  Severance  ;  worked  by  the  insanity  of  one  defendant  and  the  separate 

arraignment  of  the  other. — When  two  persons  are  jointly  indicted, 
and  one  of  them  has  been  adjudged  insane  on  a  separate  trial  of 
that  issue,  and  ordered  to  be  confined  in  the  insane  hospital  and 
his  trial  postponed  until  he  becomes  sane,  and  the  other  is  sub- 
sequently arraigned  and  tried  alone,  there  is  a  severance  of  the 
cases  of  the  two  defendants.     Marler  v.  The  State,  55. 

DAMAGES. 

1.  Prospective  damages  may  be  recovered  in  action  on  the  case  for  personal 

injuries. — In  an  action  on  the  case  for  personal  injuries,  the  recov- 
ery is  not  limited  to  the  actual  injury,  and  the  suffering  sustained 
and  undergone  up  to  the  time  of  the  trial,  but  the  plaintiff  may 
recover  prospective  damages  for  the  disabling  effect  of  the  injury. 
Bay  Shore  Railroad  Co.  v.  Harris,^6. 

2.  Damages  againH  sheriff  for  failing  to  return  execution;  what  may  be 

recovered  and  how. — The  failure  of  a  sheriff  to  return  an  execution 
according  to  its  mandate,  is  a  breach  of  his  official  bond  for  which 
the  plaintiff  may,  in  a  common  law  action,  recover  damages ;  but 
•  in  the  absence  of  averment  and  proof  of  actual  injury,   the  dam- 

ages are  nominal,  and  the  statutory  damages  of  twenty  per  cent, 
on  the  amount  of  the  judgment  are  not  recoverable  in  such  an 
action,  but  only  in  a  summary  proceeding  under  the  statute, 
Marcum  V.  Burgess, 556. 

3.  Damages  in  trover;  how  to  be  assessed. — In  assessing  damages  in 

trover,  the  jury  may  fix  the  value  of  the  property  converted  as 
proven  at  any  time  between  the  conversion  and  the  trial,  but  they 
are  not  bound  to  adopt  the  highest  value  proved.  Street  v.  Nelson 
et  al.  504. 

See  Negligence,  Railroads. 

DEBTOR  AND  CREDITOR. 

1.  Creditor  receiving  debtor's  check  is  holder  for  valuable  consideration. 
When  a  creditor  takes  his  debtor's  check  on  a  bank  in  payment  of 
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his  debt,  he  is  a  holder  for  a  vahiable  consideration.  Mobile  & 
Montgomery  Railway  Co.  r.  Felrath,  189, 

2.  Depreciated  currency ;    promise   by  debtor  to  make  good  deficiency 

caused  by  payment  of,  valid. — A  promise  by  a  debtor,  who  pays 
depreciated  currency  to  his  creditor,  to  make  good  the  deticiency, 
is  founded  on  a  vahiable  consideration,  and  may  be  enforced, 
although  the  cretlitor  may  have  surrendered  the  evidence  of  the 
debt.     McElderry  v.  Jones,  203.  | 

3.  Debtor;  promise  to  pay  more  than  due  th  creditor,  not  to  be  enforced. 

But  a  promise  by  a  debtor,  who  tenders  money  to  his  creditor,, 
such  as  the  latter  is  bound  to  receive,  and  which  is  the  full  meas- 
ure of  the  debtor's  liability,  to  pay  more  in  another  currency,  of 
greater  value  in  the  transaction  of  business,  is  without  considerar 
tion,  and  can  not  be  enforced.     76.  203. 

DEED. 

\.  Deed;  instrument  held  not  to  be. — An  instrument  which  purports  to 
be  made  in  consideration  that  Mrs.  W.  will  support  Mrs.  B.  during 
the  life  of  the  latter,  will  pay  her  debts,  and  render  certain  other 
specific  services  for  her,  and  bury  her  decently  at  her  death, 
which  is  signed  by  both,  and  declares  that  on  the  performance  of 
these  conditions  by  Mrs.  W.  she  shall  have  and  be  entitieti  at  and 
after  the  death  of  Mrs.  B.,  to  all  the  property  owned  by  Mrs.  AV., 
except  certain  furniture,  "none  of  which  is  sold  or  contraetecl 
away  by  these  articles  of  agreement,"  but  which  contains  no' 
words  of  grant  or  conveyance,  is  not  a  deed.  Brewton,  Adm'r,  v. 
Watson,  121. 

2.  Deed;  words  of  granting  or  alienation  necessary  in. —  Formal  and 
technical  words  are  not  necessary  in  a  deed  to  lands,  and  when  an 
intent  is  manifested  that  the  estate  shall  pass,  the  words  will,  if 
possible,  be  construed  so  as  to  take  effect,  but  there  can  be  no 
valid  or  operative  conveyance  of  lands  without  some  words  of 
grant  or  alienation,     lb.  121. 

See  Homestead  ;  Husband  and  Wife. 
DEFINITIONS. 

1.  "Assets;^'  word,  as  used  in  the  Code  C§  2349),  includes   land. — ^Thef 

word  "assets,"  as  used  in  the  statute  (Code,  )  2349),  authorizing 
the  grant  of  letters  of  administration  on  the  estates  of  non-resi- 
.     dents,  who  die,  lea\'ing  "assets,"  in  the  county  where  such  assets 
are  left,  includes  land.     Bishop  et  al  v.  Lalouette's  Heirs,  197, 

2.  "Sounding  in  damages  merely ;''  meaning  of  these  u-ords  in  the  statutes 

regulating  set-offs. — Claims  for  which  the  law  furnishes  no  standard 
of  measurement,  even  when  the  facts  are  ascertained,  "sound  ip 
damages  merely,"  but  those,  the  value  of  which  may  be  measured 
by  a  pecuniary  standard,  when  the  facts  on  which  they  are  based 
are  established,  do  not  "sound  in  damages  merelj',"  and  may  be 
the  suliject  of  a  set-off.     Collins  v.  Greene,  211. 

See  Crisiinal  Law — Minors,  Playing  on  Billiard  Tables. 
DISCONTINUANCE. 

1.  Discontinuance  ;  when  discontinuance  as  to  one  defendant  operates  a» 
discontinuance  to  all,  and  when  it  does  not. — ^\Vhen  several  defend- 
ants are  sued  and  served  with  process,  a  discontinuance  as  to  one 
of  them,  without  a  sufficient  legal  excu.se  therefor,  operates  as  a 
discontinuance  of  the  whole  action ;  but  in  such  a  case,  when  one 
of  the  defendants  interposes  a  plea  of  infancy,  or  other  similar 
personal  defense,  the  plaintiff  may  admit  its  truth  and  discon- 
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tinue  the  case  as  to  such  defendant,  without  prejudice  to  the  case 
against  his  co-defendant.  Reynolds  et  al.  v.  Simpkins,  378. 
2.  Same';  may  be  entered  without  prejudice  when  evidence  shows  disa- 
bility.— When,  in  such  case,  the  evidence  introduced  on  the  trial 
of  a  cause,  shows  that  tliere  is  no  legal  cause  of  action  against  one 
of  several  defendants,  by  reason  of  such  personal  defense  of  in- 
fancy, even  tliough  it  is  not  formally  presented  by  plea,  the  plain- 
tiff may,  on  motion,  discontinue  as  to  such  defendant,  without 
prejudicing  his  case  against  the  other  defendants. — Jb.  37S. 

DOMICIL. 

1.  Domicil  of  child  determined  by  domicil  of  father. — The  domicil  of  the 
father  during  his  life,  is  also  the  domicil  of  his  infant  child,  and 
the  latter  does  not  lose  his  right  to  claim  property  as  exempt  to 
him  on  the  death  of  his  father,  although,  at  that  time,  he  is  in 
another  State  attending  school.     Kelly,  Ex'r,  v.  Garrett,  JEx'r,  304. 

EJECTMENT. 

1.  Ejectment ;  personal  representative  may  recover  in. — When  the  legal 

title  to  land  was  in  the  intestate  at  the  time  of  her  death,  the  per- 
sonal representative  may  recover  in  ejectment  against  one  who 
holds  possession  of  them  under  an  agreement  which  entitles  her, 
on  performance  of  its  conditions,  to  all  the  property  owned  by 
such  intestate  at  the  time  of  her  death. — Brewton,  Adrn'r,  v.  Wat- 
son, 121. 

2.  Ejectment  against  several ;  practice. as  to  judgment  entry  and  assess- 

ment of  damages. — In  an  action  of  ejectment  against  several  de- 
fendants, it  is  the  better  practice  to  have  but  one  judgment  entry, 
with  the  assessment  of  damages  in  severalty ;  but  if  the  record 
shows  a  separate  judgment  against  each  defendant,  the  defect  is  a 
clerical  error,  which  can  be  corrected  in  the  appellate  court. 
Bishop  et  al.  -r.  Lalouette's  Heirs,  197. 

3.  Ejectment  by  mortgagee  ;  payment  of  mortgage  debt  no  defense  to. 

Payment  of  the  mortgage  debt,  in  whole  or  in  part,  after  forfeiture, 
is  no  defense  to  an  action  of  ejectment  by  the  mortgagee.— Jac^ 
son  et  al.  Adm'rs,  v.  Scott  et  al.  99. 

4.  Same ;  when  payment  of  mortgage  debt  no  defense  to. — Under  a  mort- 

gage of  chattels,  payment  of  the  mortgage  debt,  before  action 
brought,  will  defeat  a  recovery ;  but,  in  reference  to  mortgages  of 
real  estate,  this  court  has  adopted  a  different  rule,  and  holds  the 
mortgagee  entitled  to  recover  at  law,  as  against  the  mortgagor  and 
those  claiming  under  him,  whenever  the  mortgage  is  silent  as  to 
his  right  to  take  possession,  or  when  the  period  has  expired  dur- 
ing which  the  right  of  possession  is  reserved  to  the  mortgagor, 
and  payment  of  the  debt  will  not  defeat  a  recovery  in  such  ac- 
tion ;  tliough  "  it  seems  to  be  settled,  that  as  against  all  persons, 
except  the  mortgagee  and  those  claiming  in  his  right,  the  legal 
title  is  in  the  mortgagor  until  foreclosure."     Slaughter  v.  Doe,  494. 

ERROR  AND  APPEAL. 

1.  Supreme  Court ;  power  to  review  case  submitted  to  decision  of  court 

without  jury. — When  an  issue  of  fact  is  submitted  to  the  decision 
of  the  court  in  a  civil  action  without  the  intervention  of  a  jury, 
this  court  can  only  review  the  sutliciency  of  the  facts  to  support 
the  judgment  when  there  has  been  a  siJecial  finding  which  has 
been  reduced  to  writing  and  entered  on  the  minutes  of  the  court. 
McCarthy  v.  Zeigler,  43. 

2.  Speeial  finding  ;  what  is  not. — The  sole  question  of  fact  being  the 

delivery,  vel  non,  of  a  deed  by  the  deceased  grantor  in  his  life- 
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time,  the  bill  of  exceptions  set  out  all  the  evidence  adduced,  and 
-added:  "Upon  this  evidence,  the  cause  was  submitted  to  the 
court  as  a  question  of  law,  Avhether  the  said  grantors  held  the  title 
to  said  property  under  said  conveyance,  or  whether  the  property 
belonged  to  the  estate  of  the  deceased  grantor,  and  to  the  rulings 
upon  said  finding  of  facts  the  plaintiff  excepted,"  while  the  judg- 
ment entry,  after  reciting  the  submission  of  the  cause  to  the  court 
without  a  jury,  added,  "  and  the  court,  upon  due  consideration  of 
the  same,  is  of  opinion  that  the  plaintiff  is  not  entitled  to  re- 
cover." Held,  that  the  record  did  not  show  a  special  finding  on 
the  facts,  and  this  court  could  not  revise  the  judgment.     lb.  43. 

3.  Appeal  ;  uhat  is  such  final  decree  as  will  support. — A  decree  which 

settles  all  the  equities  between  the  parties  is  final,  and  will  sup- 
port an  appeal,  although  it  may  be  necessary  to  ascertain  the 
respective  shares  of  the  parties  in  a  fund  in  controversy.  Hastie 
&  Silver  v.  Aiken  et  al.  313. 

4.  Same  ;  waiver  of  right  of  revision  by. — When  the  record  shows  that, 

after  the  overruling  of  a  motion  to  dissolve  the  injunction  on  the 
denials  of  the  answer,  a  decretal  order  or  reference  of  the  matters 
of  account  was  made  with  the  consent  of  the  parties,  such  consent 
operates  as  a  waiver  of  the  right  to  review,  by  appeal,  the  order 
refusing  to  dissolve  the  injunction.     Uinson  r.  Brooks,  491. 

5.  Error  not  noticed  unless  assigned. — Error  apparent  on  the  record, 

but  not  assigned,  is  not  noticed  unless  it  be  a  want  of  jurisdiction 
over  the  subject-matter  in  the  primary  court,  which  compels  a 
reversal,  and  except  under  special  circumstances,  without  re- 
manding the  case.     Lehman  et  al.  v.  Meyer  el  al.  396. 

6.  Same  ;  when  presumed  to  be  waived. — All  errors,  except  a  want  ol 

jurisdiction,  may  be,  and  are  presumed  to  be,  waived,  if  they  are 
not  assigned,  and  in  civil  cases,  the  court  may,  in  its  discretion, 
refuse  to  notice  errors  assigned,  but  not  insisted  on  in  argument. 
lb.  396. 

7.  Parties ;  decree  on  merits;  when  not  affirmed  for  want  oj . — When 

the  complainant  is  entitled  to  relief,  but  the  Chancellor  dismissed 
the  bill  on  the  merits,  the  decree  will  not  be  affirmed  for  want  of 
proper  parties,  no  objection  on  that  ground  having  been  made  in 
the  court  below,  but  the  case  will  be  reversed  and  an  opportunity 
given  him  to  amend.     Cruikshank  v.  LuttreU,  318. 

8.  Appellant  taxed  with  costs  when  defect  in  his  bill  prevents  decree  in  his 

favor. — ^AVhen  a  defect  in  his  bill  prevents  the  rendition  of  a  final 
decree  in  favor  of  the  appellant,  he  will  be  charged  with  the  costs 
of  appeal.     lb.  318. 

9.  Error  is  not  presumed,  but  must  be  shown. — When  the  bill  of  excep- 

tions does  not  set  out  all  the  evidence,  this  court  will  presume 
that  the  proof  justified  the  rulings  of  the  court  below,  luiless  the 
presumption  is  repelled  by  the  record.  Houston  et  al.  v.  Hilton 
et  al.  374. 

10.  Assignment  of  error  on  decree  from  ivhich  appeal  is  made  ;  joinder  in 
error. — A  joinder  in  error  in  a  chancery  cause,  and  a  submission 
for  decision  on  the  merits,  without  any  motion  to  strike  out  assign- 
ments of  error  based  on  a  decree  from  which  an  appeal  was 
barred,  or  to  dismiss  the  appeal  on  that  ground,  operate  as  a 
waiver  of  the  objection,  and  the  assignment  will  not  be  disre- 
garded by  the  court.  So  held  in  this  case,  the  joinder  being  in 
these  words:  "There  is  no  error  in  the  record,  of  ^hich  the  ap- 
pellant can  now  complain."     Boiling  v.  Jones,  508. 

n.  Revision  of  probate  decree,  on  question  of  fact. — On  appeal  from  a 
probate  decree  on  a  disputed  question  of  fact,  "it  requires  a  very 
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clear  conviction  of  error  to  justify  a  reversal."  Hendersdnv.  Hen- 
derson's Adm'r,  519. 

12.  Revision  ofCkancdlor's  decree  on  fads. — "Giving  the  legal  testimony 

in  tliis  record  its  proper  weight,  and  treating  the  Chancellor's 
finding  as  prima  facie  correct,  the  court  cannot  clearly  see  that 
his  judgment  is  wrong;"  and  therefore  affirms  his  decree,  under 
the  rule  laid  down  in  Rather  v.  Young  (54  Ala.  94),  and  other  cases, 
cited.     Forfs  Adrn'rv.  Davis,  481. 

13.  Chancellor's  decree  prima  facie  correct  ;  error  must  be  shown, — When, 

in  a  creditor's  bill,  the  evidence  is  conflicting  as  to  fraud  in  the 
conveyances  which  are  sought  to  be  set  aside  on  that  ground,  the 
decree  of  the  Chancellor  declaring  such  conveyances  fraudulent,  is 
presumed  to  be  correct,  until  the  party  assailing  it  repels  this  pre- 
sumption; and  it  will  not  be  disturbed  when,  as  in  this  case,  this 
court  is  not  satisfied  that  his  decree  was  erroneous.  Lehman  et 
al.  V.  Meyer  et  al.  396. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Non-claim,  statute  of;  exceptions  in  statute  of  limitations  as  to  fraud, 

do  not  refer  to. — The  provisions  of  §  o24:i  of  the  Code,  that  "  an 
action  may  be  brought  at  any  time  within  one  year  from  the  dis- 
covery, by  the  aggrieved  party,  of  the  facts  constituting  the  fraud," 
do  not  refer  to  the  statute  of  non-claim.  Yniestra  v.  Tarleton  el 
al.  126. 

2.  Same;  claims  originated  by  fraud  of  deceased,  bn.rred  by. — A  claim 

against  the  estate  of  a  deceased  person,  originating  in,  or  based  on 
his  fraudulent  concealment  of  the  cause  of  action,  is  barred  by 
the  statute  of  non-claim,  unless  it  is  presented  to  his  personal 
repi'esentative  or  filed  in  the  office  of  the  judge  of  probate,  of  the 
proper  county,  within  eighteen  months  after  the  grant  of  letters 
testamentary  or  of  administration.     lb.  126. 

3.  Same;  demurrer  to  bill  on  ground  of,  when  properly  sustained. — When 

a  bill  filed  to  enforce  a  claim  against  the  estate  of  a  deceased 
person,  which  it  is  alleged  arose  from  a  cause  of  action  fraudu- 
lently concealed  by  him,  shows  on  its  face  that  such  claim  was 
not  presentied  to  the  personal  representative  of  his  estate,  nor 
filed  in  the  office  of  the  judge  of  probate,  of  the  proper  county, 
within  eighteen  months  after  the  grant  of  letters  testamentary  or 
of  administration,  a  demurrer  on  the  ground  that  such  claim  is 
barred  by  the  statute  of  non-claim,  is  properly  sustained.  lb.  126. 

4.  Statute  of   non-claim  ;    how  presentation  made   to  prevent   bar  of. 

Claims  against  the  estates  of  deceased  persons,  may,  to  prevent 
the  bar  of  the  statute  of  non-claim,  be  presented  in  three  different 
modes,  viz  :  1.  By  presenting  the  claim,  or  an  accurate  descrip- 
tion of  it,  to  the  personal  representative,  in  person.  2.  By  filing 
a  statement  of  the  claim,  within  eighteen  months  after  the  grant 
of  letters,  or  after  the  accrual  of  the  claim,  in  the  office  of  the 
judge  of  probate  of  the  county  in  which  the  letters  were  granted. 
3.  By  filing  the  claim  itself,  within  that  period,  in  the  office  of  the 
judge  of  probate.     Floyd  v.  Clayton,  Exr.  265. 

5.  Claims  against  the  estates  of  deceased  persons  must  be  docketed.— li 

the  claim,  or  a  statement  of  it,  is  filed  in  the  office  of  the  judge 
of  probate,  the  statute,  (Code,  §§  870,  2599),  requires  such  claim 
or  statement  to  V)e  docketed,  and  if  demanded  a  statement  must 
be  given  by  the  judge  showing  the  time  of  presentation.     lb.  265. 

6.  Claim,  statement  of;  filing  of,  is  act  of  creditor. — If,  instead  of  filing 

the  claim  itself,  the  creditor  files  a  statement  of  it,  this  is  his  act 
and  not  that  of  the  judge  of  probate,  or  of  any  ministerial  officer, 
charged  with  the  dnty  of  making  the  statement,    Jb.  265. 
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7.  Statement  of  claim;  what  it  must  contain. — The  statement  need  not 

observe  the  certainty  ol  description  essential  in  pleading,  but  it 
must  of  itself  inform  the  personal  representative,  on  inspecting 
it,  of  the  nature,  character,  an.  I  amount  of  the  liability  it  imposes, 
and  must  distinguish  it  with  reasonable  certainty  from  all  simi- 
lar claims.     lb.  265. 

8.  Statement  of  claim  in  such  case  held  insufficient. — A  statement  writ- 

ten in  the  'claim  book,'  in  the  office  of  the  judge  of  probate,  by  him, 
for  a  creditor  holding  a  promissory  note,  that  "  F.  claims  as  secu- 
rity, July  20,  1865,  $545,"  does  not  inform  the  personal  represen- 
tative that  the  claim  i.s  a  promissory  note  made  by  the  deceased, 
nor  its  amount,  nor  its  date,  nor  to  whom  payable,  or  when  due, 
is  too  vague  and  indefinite,  and  is  not  such  a  presentation  of  the 
claim,  as  will  operate  to  prevent  the  bar  of  the  statute  of  non- 
claim,     lb.  265. 

9.  Non-claim,  bar  of  statute  of;  prevented  by  filing  the  claim,  although 

not  docketed. — When  the  creditor  files  the  claim  itself,  its  subse- 
quent docketing  is  the  duty  of  the  probate  judge,  and  his  omis- 
sion or  neglect  of  that  duty,  cannot  be  invoked  to  the  prejudice 
of  the  creditor,  and  the  presentation  is  sufficient  to  prevent  the 
bar  of  the  statute  of  non-claim.     lb.  265. 

10.  Claim  or  statement  must  remain  on  file  during  the  ivhole  period  of 

eighteen  months. — The  claim,  or  a  proper  statement  of  it,  must  re- 
main on  file  during  the  whole  of  the  eighteen  months,  and  if  the 
creditor,  after  filing  the  claim  itself,  should,  without  leaving  such 
a  statement  in  the  office  of  the  probate  judge,  withdraw  it,  and 
not  restore  it  within  eighteen  months,  this  would  operate  as  an 
abandonment  of  the  presentation.     lb.  265. 

11.  Suit  operates  as  a  presentment. — The  commencement  of  a  suit  with- 

in the  statutory  period,  and  its  continued  prosecution,  operates  as 
a  presentation  of  the  claim  on  which  it  is  founded.     lb.  265. 

12.  Void  and  voidable  letters  of  administration,  distinction  as  to  acts  done 

under  authority  of. — AVhatever  is  done  under  the  authority  of  let- 
ters of  administration,  which  are  void,  ab  initio,  is  without  valid- 
ity, but  whatever  is  rightfully  done,  before  revocation,  under  let- 
ters which  are  merely  voidable,  is  as  valid  as  if  the  grant  itself 
were  rightful.    lb.  265. 

13.  Presentment  of  claims  to  administrator'  when  administration  voidable, 

is  sufficient. — A  grant  of  letters  of  administiation,  as  in  cases  of 
intestacy,  when  the  deceased  left  a  will,  which  had  not  been  ad- 
mitted to  probate,  is  voidable,  and  not  void,  and  creditors  may 
safely  deal  with  such  administrator  and  make  presentment  to 
him,  of  claims  against  the  estate,  and  presestation  to  him,  is  op- 
erative against  the  executor  after  the  grant  of  letters  testamentary 
and  saves  the  bar  of  the  statute  of  non-claim.     lb.  265. 

14.  Repeated  presentments  not  required. — The  statute  does  not  require 

repeated,  or  renewed  presentments,  as  often  as  there  may  be 
changes  in  the  administration.     lb.  265. 

15.  Hotchpot;  value  of  advncement,  brought  into,  how  estimated. — On  the 

distribution  of  a  decedent's  estate,  when  advancements  are 
brought  into  hotchpot,  the  statute  (Code,  §  2265)  requires  that 
they  shall  be  estimated  at  the  value,  if  any,  specfied  in  the  con- 
veyance, and  in  other  cases,  at  their  value  when  made  ;  the  shares 
in  partition  or  distribution  are,  as  to  the  corpus  of  the  property, 
to  be  valued  as  of  the  time  when  they  become  the  actual  property 
of  the  heir  or  distributee.     Turner  et  al  v.  Kelly,  173. 

16.  Alien  leaving  assets  in  Alabama;  what  court  administers. — Letters 

of  admistration  on  the  estate  of  a  citizen,  and  resident  of  France, 
who  died  there,  intestate,  leaving  assets  in  Alabama,  consisting 


INDEX.  633 

ESTATES  OF  DECEASED  V-ERSONS— Continued. 

of  land  only,  may  be  granted  by  the  probate  court  of  the  county 
in  which  the  land  is  situated.  Bishop  et  al  v.  Lalouette's  Heirs, 
197. 

17.  Sale  of  lands  of  deceased  persons  ;  duty  of  Probate  Court  as  to. — The 

Court  of  Probate  must  examine  the  report  of  sale,  and  also  ex- 
amine witnesses  with  reference  to  it,  and  if  the  sale  was  not  fairly 
conducted,  or  the  amount  bid  for  the  land  was  greatly  less  than 
its  real  value,  the  sale  should  be  vacated,  or,  if  the  sureties  for 
the  purchase-money  are  insufficient  the  sale  should  not  be  con- 
firmed until  sufficient  security  is  given,  but  if  the  sale  is  vacated, 
the  court  must  order  a  resale  of  the  lands,  to  be  advertised,  and 
conducted  in  all  respects,  as  was  the  first  sale.  Cruikshank  v. 
Luttrell,  218. 

18.  Same  ;  no  valid  sale  unless  court  prescribes  place. — When  lands  of 

an  estate  are  decreed  to  "be  sold  by  the  Probate  Court,  the  court 
must  determine  the  place  of  the  sale,  and  if  no  place  is  fixed  by 
the  court  the  personal  representative  cannot  select  it,  and  no 
valid  sale  can  be  had.     lb.   318. 

19.  Same ;  when  confirmed  and  deed  made. — If  the  Probate  Court  is  sat- 

isfied that  the  sale  was  fairly  conducted,  that  the  land  brought  a 
sum  not  greatly  less  than  its  real  value,  and  that  the  purchase- 
money  is  sufficiently  secured,  it  must  confirm  the  sale ;  but  the. 
purchaser  cannot  obtain  a  deed  until  the  sale  is  confirmed,  the 
purchase-money  paid,  its  payment  reported  to  the  court,  and  the 
personal  representative  ordered  to  execute  the  conveyance. 
lb.  318. 

20.  Same  ;  sales  by  personal  representative  of,  under  decree,  are  judicial. 

Sales  of  the  lands  of  estates  by  the  personal  representative;  under 
the  decrees  of  the  Probate  Court,  which  fixes  the  place  and  terms 
of  sale,  and  which  are  subject  to  confirmation  by  it,  are  essen- 
tially and  »tr\ct\y  judicial.  The  court  is  the  vendor,  and  the  ex- 
ecutor or  administrator  merely  the  agent  or  officer  through  whom 
the  sale  is  made.     lb.  318. 

21.  Same;  in  whom  is  title  until  conveyance. — The  legal  title  to  lands 

sold  under  the  orders  of  the  Probate  Court,  remains  in  the  heir  or 
devisee,  until  a  conveyance  is  executed  to  the'  purchaser,  under 
the  decree  of  the  Probate  Court,  and  they  may  until  that  time 
recover  the  possession  from  the  purchaser  by  ejectment.     lb.  318. 

22.  Same ;  Probate  Court  has  no  jurisdiction  to  confirm  void  sales  of. — The 

Probate  Court,  as  to  the  sales  of  the  lands  of  estates,  is  of  limited, 
statutory  jurisdiction,  and  has  no  authority  to  confirm  void  sales 
made  by  a  personal  representative.     lb.  318. 

23.  Non-claim,  statute  oj:  mere  knowledge  of  claim  does  not  prevent  oper- 

ation of. — There  must  be  an  actual  presentation  of  the  claim,  or 
some  act  of  the  creditor  which  is  equivalent  thereto,  to  prevent 
the  operation  of  the  statute  of  non-claim  ;  mere  knowledge  of  the 
existence  of  the  claim  on  the  part  of  the  executor,  or  administra- 
tor, no  matter  how  full,  wil4  not  have  that  effect.  Allen,  Adm'r, 
v.  Elliott,  Adm'r,  432. 

24.  Same:  by  ivhom  claim  must  be  presented  to  avoid  operation  of. — The 

claim  must  be  presented  by  some  one  having  an  interest  in  it,  and 
a  legal  right  to  enforce  its  payment,  which  must  be  evinced  by 
some  word  or  act  which  indicates  an  intention  to  look  to  the  es- 
tate of  the  deceased  debtor  for  its  i)ayment.     lb.  Ii32. 

25.  Presentation:  evidence  as  to  ivhich  one  of  two  estates  the  claim  is  pre- 

sented against  admissible. — Where  both  the  makers  of  the  note 
were  dead,  and  the  same  person  was  the  administrator  of  the  es- 
tates of  each  of  them,  he  should  be  permitted  to  testify  in  a  suit 
against  him  as  administrator  of  one  of  the  estates  that  no  presen- 
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tation  was  made  to  him  of  the  claim  as  against  tliat  estate,  and 
the  endorsements  of  presentation  on  tlie  note  are  relevant  evi- 
dence on  that  issue.     lb.  ^2. 

ESTOPPEL. 

1.  Estoppel;  not  created  against  widow  by  payment  on  debt  of  her  in- 

testate by  her. — Where  a  testator  devised  his  lands  to  his  widow, 
and  she,  without  taking  out  letters  testamentarv  or  of  administra- 
tion on  his  estate,  recognized  a  debt  as  valid  and  subsisting 
against  his  estate,  and  made  partial  payments  on  it ;  held,  that 
this  did  not  estop  her  or  her  personal  representative  from  plead- 
ing the  statute  of  limitations  in  bar  of  an  action  by  the  creditor. 
Lewis  V.  Ford,  143. 

2.  Same ;  tenants  may  not  deny  landlord's  title. — Tenants,  and  their 

privies  in  blood  or  estate,  are  estopped  from  denying  the  title  of 
the  landlord  under  whom  they  hold,  or  of  one  succeeding  to  his 
rights,  so  long  as  they  continue  the  possession  originally  derived 
from  him ;  and  when  sued  for  the  possession  of  the  demised 
premises  by  the  landlord,  or  one  succeeding  to  his  rights,  are  pre- 
cluded, as  well  as  after  the  termination,  as  during  the  continua- 
tion of  the  lease,  from  disputing  the  landlord's  title,  or  from  set- 
ting up  an  outstanding  title  in  a  stranger-  Bishop  et  al.  v. 
Lalouette's  Heirs,  197. 

2.  Same  ;   same. — When  an  administrator  recovered,  in  ejectment, 

against  persons  who  submitted  to  his  claim  as  administrator,  and 
subsequently  paid  him  rent,  such  persons  can  not,  in  an  action  of 
ejectment  for  the  same  premises,  brought  against  them  by  the 
heirs  of  the  decedent,  dispute  the  title  of  the  heirs,  or  set  up  the 
fact  that  the  lands  have  escheated  to  the  State,  so  long  as  they 
continue  in  the  possession  derived  from  the  administrator. 
lb.  197. 

3.  Same ;  vendee  of  lands   holding  under  executory  contract  estopped 

from  denying  vendor's  title. — The  vendee  of  lands,  who  holds  pos- 
session under  an  executory  contract  of  sale,  and  all  who  derive 
possession  from  him,  are  estopped  from  denying  the  title  of  the 
vendor.     Fotts  v.  Coleman,  221. 

EVIDENCE. 

1.  Books;  statements  from,  not  evidence. — Statements  of  a  witness,  de- 

rived, not  from  personal  knowledge  of  the  matters  testified  about, 
but  from  an  inspection  of  the  books  of  an  insurance  company,  are 
not  legal  evidence.     Mobile  Life  Ins.  Co.  v.  Egger,  13^. 

2.  Testimony  of  husband  and  wife  for  or  against  each  other. — Husband 

and  wife  are  competent  witnesses  for  or  against  each  other,  when 
not  required  to  disclose  confidential  communications.  Miller, 
Adm'r,  v.  King,  575. 

3.  Evidence  of  contract  between  landlord  and  tenant,  admissible  in  ac- 

tion against  sub-tenant. — When,  in  an  action  by  the  landlord  to 
recover  rent,  the  defendant  pleads  that  he  obtained  possession 
from  the  lessee,  who  was  authorized  in  writing  to  lease  the  lands 
and  receive  the  rents,  and  the  landlord  replies  that  his  lessee  has 
broken  his  agreement,  and  that  the  written  contract  had  V)een 
rescinded,  the  contract,  as  well  as  evidence  of  the  breach  of  it,  or 
of  its  rescission,  is  admissible.     Moberlyv.  Peek,  345. 

4.  Shop  books  ;  when  original  entries  in  are  evidence. — Original  entries 

made  in  the  usual  course  of  business  by  a  party  having  personal 
knowledge  of  the  facts,  in  his  own  shop  books,  if  such  entries  are 
made  contemporaneously  with  the  facts  to  which  they  relate,  and 
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are  corroborated  by  the  testimony  of  the  party  if  living,  or  by 
proof  of  his  handwriting  if  dead,  insane,  or  beyond  the  jurisdic- 
tion of  the  court,  are  generally  admissible  in  his  favor.  Dismukes 
&  Patrick  V.  Tolson  &  Barrett,  S86. 

5.  Transactions  with  deceased  persons;  purpose  and  scope  of  the  statute 

excluding  evidence  as  to,  by  interested  mitnesses. — The  purpose  of  the 
statute,  which  declares,  "  that  neither  party  shall  testify  against 
the  other  as  to  any  transaction  with  or  statement  by  any  deceased 
person  whose  estate  is  interested  in  the  result  of  the  suit,"  (Code, 
§  3058),  is  to  exclude  the  living  from  testifying  against  the  dead, 
who  cannot  be  heard  in  explanation  and  contradiction,  and  it 
applies  to  all  cases  involving  a  direct,  immediate  conflict  of  inter- 
est between  the  witness,  and  the  estate  of  a  decedent,  w^here  the 
effect  of  the  evidence  is  to  diminish  the  rights  of  the  deceased, 
or  of  those  claiming  under  him.     lb.  386. 

6.  Shop  books:  original  entries  in,  not  evidence  for  party  making  them 

against  estate  of  decedent. — When  the  vendor  of  goods  dies  and  his 
personal  representative  brings  an  action  against  the  purchaser  for 
the  price,  the  purchaser  cannot  read  in  evidence  original  entries 
made  in  his  own  shop  books,  in  the  usual  course  of  trade,  show- 
ing payment  to  the  vendor  ;  such  entries  are  made  contempo- 
raneously, are  mere  written  declarations  of  thejjarty;  are  parts 
of  the  res  gestw,  and  are  properly  excluded,  as  transaction  by,  or 
with,  a  deceased  person  whose  estate  is  interested  in  the  result  of 
the  suit.     lb.  386. 

7.  Proof  of  transactions  with  deceased  person,  whose  estate  is  interested 

171  suit;  competency  of  parties  as  witnesses. — Under  a  bill  for  spe- 
cific performance,  filed  by  the  purchaser  against  the  heirs  and 
personal  representative  of  the  deceased  vendor,  alleging  that  the 
notes  for  ihe  purchase-money  were  given  by  the  vendor  to  a  son 
and  daughter  who  had  not  received  equal  advancements  with  his 
other  children,  and  were  paid  to  them  by  the  complainant  after 
the  death  of  the  vendor ;  such  payments  are  not  transactions  with 
the  decedent  whose  estate  is  interested  in  the  result  of  the  suit 
(Code,  §  3058),  and  may  be  proved  by  the  distributees  to  whom 
the  money  was  paid,  although  they  are  parties  to  the  suit;  but  a 
party  to  the  suit,  being  an  heir  and  distributee,  can  not  testify  to 
statements  by  the  deceased  vendor  tending  to  disprove  the  alleged 
gift  and  transfer  of  the  notes,  thereby  increasing  the  assets  of  the 
estate  in  which  he  is  interested.     Fort's  Adm'r  v.  Davis,  4^1. 

8.  Agent;  may  testify  that  he  made  full  and  honest  disclosure  of  author- 

ity.— The  defendant,  after  he  has  stated  all  that  pa'Ssed  between 
him  and  the  plaintiff,  may  testify  that  he  made  a  full  and  honest 
disclosure  to  him  as  to  the  extent  of  his  authority  to  act  as  agent 
in  a  transaction  on  which  the  suit  is  founded;  such  a  statement  is 
equivalent  to  saying  that  he  communicated  all  the  facts  within 
his  knowledge  to  the  plaintiff.  Ware,  Murphy  &  Co.  v.  Morgan  & 
Duncan,  461. 

9.  Res  inter  alios  acta;  rule  applied. — The  amount  of  money  received 

by  an  insurance  company  for  a  paid-up  policy,  which  another  in- 
surance company  had  bought  from  the  assured,  partly  for  money 
and  partly  for  other  insurance  to  be  taken  out  in  the  latter  com- 
pany, is  res  inter  alios  acta,  and  furnishes  no  criterion  of  the  meas- 
ure of  the  liability  of  the  latter  company,  in  a  suit  by  the  assured, 
to  recover  on  a  failure  to  issue  him  a  policy,  or  to  pay  him  the 
agreed  value  of  the  paid-up  policy.  Mobile  Life  Insurance  Co.  v. 
Egger,  134. 
10.  Opinion:  statement  by  witness  that  he  had  no  interest  in  subject  matter 
of  suit,  is  not. — A'witness  can  only  testify  as  to  facts  which  come 
within  his  personal  knowledge ;  but  a  statement  that  he  had  no 
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interest  in  the  subject  matter  of  the  suit,  and  derived  no  benefit 
from  it,  is  not  objectionable  as  matter  of  opinion.  Ware,  Murphy 
&  Co.  V.  Morgan  &  Duncan,  4(>1. 

11.  Collective  facts:  iciiness  may  te-ntify  to. — A  witness  may  state  collec- 

tive facts,  as  that" had  no  right  to  convey  the  property;" 

" did  not  own  it,"  etc. ;  and  tiie  adverse  party  may,  on  cross- 
examination,  bring  out  the  facts  on  which  the  witness  rests  his 
conclusions.     Elliott  v.  Stock  &  Bro.  290. 

12.  Hearsay:  statement  by  untness  not. — A  statement  by  a  witness  that 

"the  money  was  loaned  by  his  agent  in  18G0,  and  renewed  an- 
nually until  1863,"  is  not  hear-say,  although  he  subsequently 
stated  that  "meantime  he  was  in  the  State  of  Texas,"  for  he  may 
have  had  personal  knowledge  of  the  loan  and  its  renewals.  Tal- 
ladega Ins.  Co.  V.  Peacock,  Adm'r,  2oS. 

13.  Burden  of  proof ;  when  on  plaintiff,   in  suit  against  corporation. 

When,  in  an  action  against  a  corporation,  on  a  note  for  money 
borrowed  by  its  secretary,  and  which  was  executed  by  him,  and 
signed  with  the  corporate  name,  "  by  him,  as  secretary,"  the  de- 
fendant interposes  a  sworn  plea  of  non  est  factum,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  such  person  was  the  secre- 
tary of  the  corporation,  and  was  authorized  to  borrow  money,  be- 
fore the  note  is  admissible  in  evidence.     lb.  253. 

14.  Evidence  ;  when  to  be  excluded. — It  is  not  often  necessary,  and  it  is 

but  seldom  that  the  court  can,  prescribe  the  order  in  which  a  party 
may  introduce  his  evidence,  but  when  it  is  all  produced,  and  it  is 
wholly  insufficient  to  support  the  cause  of  action,  or  the  grounds 
of  defense,  or  if  any  part  of  it  is  then  irrelevant,  because  uncon- 
nected with  other  evidence,  the  court  should,  on  motion,  exclude 
all  the  evidence,  or  such  unconnected  part  of  it.  Talladega  Ins. 
Co.  V.  Peacock,  Adm'r,  253. 

15.  General  objection  to  evidence,  part  of  which  is  admissible  ;  properly 

refused. — Objections  to  evidence,  and  a  part  of  which  is  admissi- 
ble, may,  for  that  reason,  be  properly  overruled.  Ware,  Mur- 
phy &  Co.  V.  Morgan  &  Duncan,  4G1. 

16.  Orcd  evidence,  of  contents  of  writing  ;  when  not  admissible. — When 

a  writing,  if  produced,  would  not  be  evidence  of  the  fact  to  which 
it  relates,  parol  or  oral  evidence  of  such  fact  will  be  received. 
Mayrant  &  Co.  v.  Marston,  Brown  <&  Co.  4o6. 

17.  Same;  received  when  writing  beyond,  jurisdiction  of  court. — A  witness 

may  testify  as  to  the  contents  of  a  paper,  which  is  shown  to  be 
beyond  the  jurisdiction  of  the  court,  and  which  the  party  relying 
upon  it  cannot  produce.  Ware,  Murphy  &  Co.  v.  Morgan  cfc  Dun^ 
can,  401. 

18.  Written    contract;  prior    negotiations    not    contained  in,  presumed 

abandoned. — When  parties  have  reduced  their  contract  to  writing, 
all  prior  negotiations  not  carried  into  writing,  are  presumed  to  be 
abandoned.     Mayrant  &  Co.  v.  Marston,  Brown  tt*  Co.  438. 

19.  Power  of  attorney ;  contents  j>roved,  when  original  beyond  jurisdic- 

tion.— Secondary  evidence  of  the  contents  of  a  power  of  attorney, 
is  admissible,  when  the  original  is  shown  to  be  beyond  the  juris- 
diction of  the  court.     Elliott  v.  Stock  <&  Bro.  290. 

20.  Record ;  correction  of. — Parol  evidence  is  not  admissible  to  correct, 

or  explain  clerical  errors  in  judicial  proceedings,  but  if  an  inspec- 
tion of  the  entire  record  clearly  discloses  their  nature  and  extent, 
the  record  corrects  itself,  and  the  court  will  construe  it  as  cor- 
rected.    King  v.  Martin,  177. 

21.  Same ;  record  in  this  case  corrects  itself. — AVhere  a  will  is  set  out  in 

a  record,  and  is  described  as  dated  Nov.  18,  1873,  and  subse- 
quently in  the  judgment  of  the  court,  it  is  stated  that  it  was  exe- 
cuted in  1875,  the  record  also  showing  that  the  testator  died  prior 
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to  1875,  it  is  a  mere  clerical  error  which  the  record  itself  corrects, 
lb.  177. 

22.  Record  ;  proof  of. — A  record  is  jiroved  by  the  mere  production  and 

inspection  of  the  original,  or  of  an  exemplified  or  authenticated 
copy.     76.  177. 

23.  Judgment ;  parol  evidence  received  in  aid  of. — The  record  of  a  judg- 

ment which  was  recovered  in  an  action  against  a  corporation  sued 
by  the  name  of  the  Mobile  and  Montgomery  Railroad.  Company, 
and  appearance  by  attorney  and  pleadings  filed  in  the  name  of 
the  Mobile  and  Montgomery  Railway  Company,  unaided  by  parol 
evidence,  might  be  conclusive  as  to  the  identity  of  the  corporations, 
but  there  is  no  error  in  receiving  parol  evidence  in  aid  of  it. 
lb.  177. 

24.  Declaration  of  party ;  not  admissible  in  his  favor. — Declarations  of 

a  party,  which  promote  his  interests,  and  are  not  part  of  the  res 
gestae,  or  of  facts  lying  within  the  knowledge  of  his  adversary,  and 
which,  if  untrue,  it  is  reasonaVjle  to  presume  he  would  contradict, 
are  not  admissible  in  favor  of  the  declarant,  although  made  to  his 
adversary.     Street  v.  Kelly,  478. 

25.  Secondary  evidence  of  written  contract ;  not  admissible  until  absence  of 

vjriting  accounted  for. — When  contracts,  on  which  depend  the 
rights  of  parties  to  the  suit,  are  in  writing,  parol  evidence  of  their 
contents  is  not  admissible,  unless  the  absence  of  the  written  con- 
tract, the  higher  and  better  evidence,  is  accounted  for  properly  ; 
and  where  such  a  contract  was  in  court,  in  possession  of  the 
plaintiff" 's  attorney,  but  had  been  excluded  as  evidence  because 
not  proven  by  either  of  the  subscribing  witnesses,  and  no  excuse 
was  given  for  failing  to  introduce  them,  it  Avas  error  to  allow  parol 
evidence  of  its  contents.     lb.  478. 

26.  Cross-examination ;  witness  not  examined  as  to  vmting  without  its  pro- 

duction.— A  witness  cannot,  on  cross-examination,  be  questioned 
about  matters  reduced  to  writing,  and  subscribed  by  him,  until 
the  writing  is  produced  and  shown,  or  read  to  him.     lb.  478. 

27.  Objection  to  evidence  admissible  under  one  of  several  counts  or  demises. 

In  ejectment,  where  two  or  more  demises  are  laid  in  the  declara- 
tion, evidence  which  is  applicable  to  one  only  cannot  be  excluded 
from  the  jury,  on  motion,  because  inapplicable  to  the  others:  its 
operation  and  effect  should  be  explained  and  limited  by  a  request 
for  appropriate  instructions.  Slaughter  v.  Doe  exdem.  Swift,  Mur- 
phy &  Co.  494- 

28.  Personal  property';   when   ownership  of,  proved  by  oral  testimony. 

The  ownership  of  personal  property  may  be  proved  by  oral  testi- 
mony, unless  the  question  of  the  transfer  of  the  title  arises  be- 
tween the  parties  to  the  conveyance,  and  is  the  direct  issue  in  the 
cause,  then  the  highest  and  best  evidence  must  be  produced,  or 
its  absence  accounted  for.     Street  v.  Nelson  et  al.  504. 

29.  Secondary  evidence  of  written  contract ;  admissible  when  contract  in- 

cidental in  suit. — When  the  sole  purpose  of  secondary  evidence  of 
the  contents  of  a  written  contract  is  to  explain  the  contract  on 
which  the  suit  is  l)ased,  and  show  the  inducement  to  its  execution, 
the  rule  requiring  the  highest  and  best  evidence  does  not  apply, 
but  when  a  written  contract  defines  and  determines  the  relative 
rights  of  the  parties  between  themselves,  and  is  a  main  issue  in 
the  cause,  it  is  error  not  to  require  its  production  as  the  best  evi- 
dence of  its  terms.     lb.  504. 

30.  Opinion  ;  what  statement  by  witness  not  regarded  as. — The  opinion 

of  a  witness,  or  a  conclusion  drawn  by  him  from  facts,  is  not  ad- 
missible evidence,  but  a  statement  by  a  witness,  that  he  regarded 
a  person  "  as  the  general  agent"  of  the  defendant  corporation, 
does  not  fall  within  this  rule,  when  connected  with,  and  accom- 
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panied  by  statements  as  to  the  means  and  sources  of  the  knowl- 
edge of  the  witness.     Talladega  Ins.  Co.  v.  Peacock,  Adm'r,  233. 

EXECUTION. 

1.  Execution  sale;  groiuing  crops  pass  to  purchaser  at. — Growing  crops 
are  part  of  tlie  realty  and  pass  with  the  title  to  tlie  land  to  a  pur- 
chaser at  execution  sale.     Thweat,  Adm'r,  v.  Stamps,  96. 
See  Damages,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Administrator;  when  may  sue  individually  on  contracts  made  with  him 

in  his  representative  character. — If  an  administrator  has  accounted 
for  the  proceeds  of  a  contract  made  with  him  in  his  representative 
character,  or  if  he  has  been  charged  with  them  on  his  settlement, 
or  if  a  claim  grows  out  of  his  unauthorized  disposition  of  the  assets 
of  the  estate,  by  which  he  rendered  himself  liable  therefor,  and 
from  which  he  has  not  been  discharged,  his  right  to  sue  individu- 
ally, on  such  contracts,  or  claims,  continues  as  long  as  lie  is  ad- 
ministrator, and  afterwards,  and  his  personal  representative  may 
sue  on  them.     Collins  v.  Oreene,  211. 

2.  Same;  when  can  not  sue  individually  on  such  contracts. — ^If,  however, 

the  administrator  has  settled  the  estate,  and  has  been  discharged, 
without  having  been  charged  with  such  proceeds,  then  he  can 
maintain  no  action  on  such  contracts,  or  claims,  and  the  right  to 
sue  passes  to  the  succeeding  administrator.     lb.  211. 

3.  Personal  representatives  take  no  interest  in  the  lands  of  testator  or  in- 

testate.— Personal  representatives,  although  they  have  statutory 
powers  and  duties  as  to  the  lands  of  the  decedent,  take  no  inter- 
est in  them,  but  eo  instanti  his  death  they  descend  to  the  heir,  or 
pass  to  the  devisee,  subject  only  to  the  exercise  of  the  statutory 
powers  of  the  executor  or  administrator.  Cruikshank  v.  Luttrell, 
318. 

4.  Powers  of  personal  representative;  how  exercised. — The  powers  of  the 

personal  representative  over  the  lands  of  the  testator,  or  intestate, 
are  entirely  statutory,  and  must  be  exercised  and  executed  as  the 
statute  directs,  and  an  exercise  of  them  in  any  other  mode  can 
not  convev  any  rights,  or  relieve  the  executor  or  administrator 
from  liability.     Ih.  318. 

5.  Same;  what  poioers  personal  representative  has  over  lands  of  deceased. 

The  personal  representative  may  rent  the  lands  of  the  estate,  or 
may  sell  them  under  the  decree  of  the  Probate  Court  for  the  pay- 
ment of  the  debts  of  the  testator,  or  intestate,  wlien  the  personalty 
is  insufficient  for  that  purpose,  or  to  effect  an  equal  distribution 
among  the  heirs  or  distributees.     lb.  318. 

6.  Personal  representative ;  duties  of  as  to  sales  of  land. — Whether  the 

sale  is  to  pay  debts,  or  for  distribution,  the  personal  representa- 
tive must  secure  the  purchase-money  by  taking  two  sufficient 
sureties,  and  report  the  sale  within  sixty  days  to  the  Probate 
Court.     2b.  318. 

7.  Sale  of  lands  of  decedent;   not  changed  by  personal  representative. 

When  a  sale  of  tlie  lands  of  an  estate  is  made  by  a  personal  repre- 
sentative, under  the  orders  of  the  Probate  Court,  he  can  not 
change  or  vary  the  terms  or  conditions  of  sale,  or  enter  into  any 
new  or  other  contract  with  the  purchaser.     Tb.  318. 

8.  Same;  creditor  or  administrator,  and  purchaser,  can  not  rescind  sale 

made  under  the  order  of  the  Probate  Court. — When  an  executor  sells 
lands  of  his  testator,  under  the  order  of  the  Probate  Court,  the 
heirs  or  devisees  acquire  rights  thereby,  and  an  agreement  made 
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afterwards  between  the  executor  and  the*  purchaser,  by  which  it 
is  intended  to  rescind  the  sale,  and  absolve  the  purchaser  from 
the  payment  of  the  purchase-money,  is  inconsistent  with  the  na- 
ture of  the  sale,  with  the  statutes  regulating  it,  with  the  principle 
which  prevents  the  representative  from  binding  the  estate  by  his 
contracts,  and  is  void.  Ih.  S18. 
9.  Same;  can  not  be  resold  by  the  representative  without  an  order  of  court. 
In  such  a  case,  after  an  attempted  rescission  of  the  sale,  the 
power  to  resell  resides  in  the  court,  and  the  personal  representa- 
tive can  not  resell,  except  by  its  order,  and  an  attempted  resale 
by  him  is  void ;  the  original  sale  remains  valid,  and  a  succeeding 
administrator  or  executor  may  enforce  payment  of  the  purchase- 
money,     lb.  818. 

10.  Personal  representative  may  take  lands  in  payment  of  debts.— ^Execu- 

tors and  administrators  may,  being  responsible  for  any  loss  caused 
thereby,  take  lands  in  payment  of,  or  in  compromise  of,  debts  due 
the  estates  they  represent,  but  the  rights  of  heirs  or  devisees  im- 
mediately attach,  and  can  only  be  divested  by  their  consent,  or  by 
a  judicial  proceeding  to  which  they  are  parties ;  and  while  adult 
heirs  or  devisees  may  elect  to  keep  the  land,  such  an  election  can 
only  be  made  for  infants  by  the  Chancery  Court.     lb.  318. 

11.  Foreign  administrators;  can  not  receive  payment  of  debts  until  letters 

recorded  in  Alabama. — Foreign  administrators,  until  they  have 
caused  their  letters,  duly  authenticated,  to  be  recorded  where 
they  seek  to  reduce  to  possession  a  chose  in  action,  have  no 
authority  to  receive  payment  of  it,  and  payment  to  them  before 
their  letters  are  recorded  is  no  protection  against  the  claims  of 
creditors  or  of  a  domestic  administrator.  Ferguson  et  al.  v.  Mor- 
ris, 389. 

12.  Executors  or  administrators  could  receive  Confederate  currency  in  pay- 

ment of  debts. — Executors  or  administrators  and  other  trustees, 
who  were  clothed  with  the  legal  title  to  the  claims  due  the  estates 
which  they  represented,  might  receive  Confederate  treasury  notes 
in  payment  of  them,  and  in  the  absence  of  fraud  or  collusion  the 
debts  were  extinguished.    Jb.  389. 

EXEMPTIONS. 

1.  Homestead  exemption;  facts  in  bar  of  right  to. — A  man  who  has  not 

occupied  premises,  and  who  fails  to  interpose  his  claim  to  have 
them  exempt  until  after  the  sheriff  has  sold,  is  not  allowed  the 
benefit  of  the  exemption  statutes.     Waugh  v.  Montgomery,  573. 

2.  Exemptions  ;  creditor  is  person  in  adverse  interest  in  proceeding  to  set 

apart  for  minor  heirs. — When  commissioners,  appointed  at  the  in- 
stance of  the  personal  representative,  by  the  Probate  Court,  to 
set  apart  property  as  exempt  for  the  benefit  of  the  minor  children 
of  a  decedent,  make  their  report,  a  creditor  is  a  "person  in  ad- 
verse interest,"  and  may  file  written  exceptions  to  the  allowance 
of  the  claim.     Kelly,  Ex'r,  v.  Garrett,  ExW,  304. 

3.  Report  of  commissioners  to  set  apart  homestead ;  when  error  to  con- 

firm.— When  on  the  day  that  a  petition  was  filed  by  an  executor  to 
set  apart  property  as  exempt  for  the  benefit  of  the  minor  heirs  of 
a  decedent,  commissioners  were  appointed  for  the  purpose,  who 
reported  ten  days  thereafter,  an  order  of  the  Probate  Court  con- 
firming their  report  on  the  same  day,  is  unauthorized  and  should 
be  vacated  on  motion,     lb.  804. 

4.  Same ;  jurisdiction  of  the  Probate  Court  to  try  exceptions  to. — As  the 

statutes  require  the  issue  formed  on  exceptions  to  such  a 
report  to  be  certified  to  the  Circuit  Court  for  trial,  and  expressly 
prohibit  the  Probate  Court  from  exercising  jurisdiction  to  try  the 
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right  of  homestead,  its  proceedings  on  the  trial  of  such  exceptions, 
are  coram  nonjudice,  and  absokitely  void.     fb.  304. 

5.  Exemptions  aqainst  creditors ;  by  what  law  determined. — The  right  to 

a  homestead,  or  other  exemptions,  as  well  as  their  value  and  ex- 
tent, are  determined,  as  against  creditors,  by  the  law  which  was 
of  force  when  the  debts  were  contracted,  but  the  proceedings  for 
their  allotment  may  be  regulated  by  a  subsequent  law.    76.  S04. 

6.  Homestead  exemption  to  decedent's  widow  ;  by  what  lav:  determined, 

and  in  what  lands  claimed. — ^The  right  to  a  homestead  exemption, 
in  favor  of  the  widow  of  a  deceased  debtor,  must  be  determined 
by  the  law  which  was  of  force  when  the  debts  were  contracted 
against  which  it  is  asserted,  and  can  only  be  claimed  in  lands  in 
which  the  decedent  had  such  an  interest  as  might  be  sold  for  the 
payment  of  debts  by  his  administrator.     Boiling  v.  Jones,  508. 

7.  Claim  of  homestead  exemption  by  mortgagor' s  widow,  when  mortgage 

is  set  aside  by  creditors  on  ground  of  fraud. — A  mortgage  executed 
by  the  husband  to  the  wife,  to  secure  a  simulated  indebtedness, 
being  held  fraudulent  and  set  aside  under  a  1)111  filed  by  creditors, 
the  wife  may  claim  a  homestead  exemption  in  the  lands,  or,  in 
lieu  thereof,  $500  of  the  proceeds  of  sale  under  the  decree  (Rev. 
Code,  §2061);  but,  the  estate  of  the  deceased  mortgagor  having 
been  declared  insolvent  before  the  bill  was  filed,  and  the  lands 
sold  by  the  administrator,  under  a  probate  decree,  for  the  pay- 
>^  ment  of  debts,  the  widow  becoming  the  purchaser  at  the  price  of 

.$500,  which  was  claimed  and  allowed  to  her  as  the  value  of  her 
homestead  interest — her  homestead  claim  was  thereby  ex- 
tinguished; and  the  lands  being  again  sold  under  the  decree  of 
the  court,  she  is  not  entitled  to  $500  of  the  proceeds  of  sale, 
although  the  former  sale  was  set  aside  under  the  prayer  of  the 
creditor's  bill.     Stoxe,  J.,  dissenting.)    lb.  508. 

8.  Conveyance  of  homestead,  hy  husband  to  wife,  not  fraudulent. — The 

conveyance  by  a  husband  to  his  wife  of  a  homestead,  even  though 
voluntary,  is  not  fraudulent.     Lehman,  Durr  tfe  Co.  v.  Bryan,  558. 

9.  Abandonment  of  homestead ;  what  constitutes. — Temporary  absence 

is  not  necessarily  an  abandonment.  The  animus  revertendi  of  the 
owner  is  a  material  element  in  the  determination  of  the  question. 
lb.  558. 

10.  Animus  revertendi ;  how  arrived  at. — The  intention  to  return  may  be 

.shown  by  circumstances  and  conditions  attending  the  removal, 
including  the  declarations  of  the  party  accompanying  the  act. 
lb.  5.58. 

11.  Declarations  made  after  rights  of  creditors  have  intervened. — Declara- 

tions made  advantageous  to  the  declarant  after  the  rights  of  cred- 
itors have  intervened,  are  entitled  to  but  little,  if  anj',  weight. 
lb.  558. 

12.  Animus   revertendi;  what  constitutes. — Where  a  husband  left  his 

home  with  his  family,  intending  to  return  if  his  wife's  health  im- 
proved,— Held  :  the  animus  revertendi  was  not  a  present  intention 
existing  at  the  time  of  the  removal,  and  the  removal  forfeits  ex- 
emptions.    n>.  558. 

13.  The  right  of  homestead  does  not  prevail  against  valid  liens. — The  right 

of  homestead  does  not  prevail  against  valid  liens,  and  can  not  be 
asserted  by  one  of  two  tenants  in  common  against  the  other's 
equitable  lien,  for  an  excess  of  purchase-money  paid  by  him,  over 
and  above  his  share.     Newbold  v.  Smart,  326. 

FIXTURES. 

1.  Fixtures  annexed  to  realty;  action  lies  for  refusal  to  allow  severance. 
When  fixtures  are  annexed  to  the  freehold,  a  demand  should  be 
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made  for  the  right  of  removal,  and  on  i-crusal,  an  action  lies  for 
preventing  the  owner  from  exercising  the  right  to  sever.  Thweai 
Adm'r  v.  Stamps,  96. 
2.  "Rails  and  brick,''  when  personnlti/  and  wlien  realty. — "Rails  and 
brick"  not  connected  with  the  freehold,  are  personal  property,  and 
do  not  become  fixtures  until  they  are  actually  or  constructively 
annexed  to  the  realty.     Jb.  96. 

FRAUDS  AND  FRAUDULENT  CONVEYA><UES. 

1.  Proof  of  fraud. — Courts  will   not  strive  to  force  conclusions  of 

fraud ;  and  if  the  facts  and  circumstances  in  evidence  are  fairly 
susceptible  of  an  honest  intent,  that  construction  will  be  placed 
upon  them.     Cromelin  v.  McCauley,  543. 

2.  Fraudulent  forclosure  of  mortgage. — A  decree  foreclosing  a  mortgage 

will  not  be  set  aside,  at  the  instance  of  a  creditor  of  the  mortgagor, 
because  of  a  fraudulent  intent  on  the  part  of  the  mortgagor  (who 
was  the  defendant  in  the  decree),  unless  the  mortgagee  and  com- 
plainant had  knowledge  of  sucli  fraudulent  intent,  participated  in 
itcoUusively,  or  had  knowledge  of  facts  sufficient  to  charge  him 
with  notice.     lb.  543. 

3.  Validity  of  mortgage  assailed  for  fraud. — A  mortgage   will  not  be 

held  fraudulent  at  the  instance  of  creditors,  merely  because  it 
was  given  to  secure  an  antecedent  debt,  and  the  mortgagee  knew 
that  the  mortgagor  was  financially  embarrassed,     lb.  543. 

4.  Conveyance  impeached  as  fraudulent ;  lohat  evidence  will  not  uphold. 

When  an  insolvent  debtor  conveys  land  to  his  sons  about  the  time 
they  reach  their  majority,  the  deed  can  not  be  upheld  on  the  evi- 
dence of  the  sons,  who  are  without.visible  means,  and  who  testify 
that  the  land  was  paid  for  in  labor  and  services  rendered  by  them, 
without  stating  the  kind  of  labor,  or  its  value  by  the  month  or 
year.     Pyron  et  al.  v.  Lemon,  458. 

5.  Validity  of  fraudulent  mortgage  as  between  parties;  sale  of  equity  of 

redemption. -T-A  mortgage,  though  it  may  be  fraudulent  as  against 
existing  creditors,  is  valid  and  binding  as  between  the  parties, 
their  heirs,  personal  representatives,  and  privies  in  estate ;  and 
the  equity  of  redemption  remaining  in  the  mortgagor  is  liable  to 
sale  by  his  administrator  for  the  payment  of  debts,  and  subject 
to  a  claim  of  homestead  exemption  by  his  widow.  Boiling  v. 
Jones,  508. 

See  CiiANOEUY,  and  Husbaxd  and  Wifk. 

GUARDIAN  AND  WARD. 

1.  Character  of  guardian;  abuse  of  trust. — In  the   grant  of  letters  of 

guardianship  for  an  infant,  the  interest  of  the  ward,  the  safety  of 
his  funds,  and  the  character  of  the  guardian  for  integrity  and 
sound  judgment,  are  the  considerations  that  should  influence  the 
court ;  and  it  is  an  abuse  of  the  trust  to  appoint  a  person  of  known 
insolvency,  who  is  instigated  to  apply  for  letters  by  the  officers  of 
an  insurance  company,  they  becoming  sureties  on  his  bond,  and 
he  lending  the  infant's  funds  to  the  company  without  security. 
Lee  V.  Lee,  406. 

2.  Guardian;  when  is  abutie'of  trust  to  ref,ign  and  s>ide  at  r,^^int.^. — Wiien 

a  guardian  resigns  and  makes  a  settlement  of  his  accounts,  the 
expense  of  the  proceeding  falls  on  the  ward  ;  and  the  statutes  do 
not  contemplate  the  appointment  of  a  person  who  has  agreed  with 
one  of  his  sureties,  in  advance  of  his  appointment,  to  resign  and 
settle  his  accounts  at  the  expiration  of  one  year,  in  order  that  the 
surety  mav  be  discharged ;  this  is  an  abuse  of  trust. 
<41) 
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3.  Same  ;  uhen  re -appointment  of  should  be  refused. — When  a  giiardiait 

settles  his  accounts,  and  resigns,  at  the  same  time  applying  for  a 
re-appointment  a«  his  own  successor  with  different  sureties  on  his 
bond,  this  should  excite  the  vigilance  of  the  court,  and  the  ap- 
pointment  sliould  be  refused  without  a  sufficient  'explanation  of 
the  unusual  circumstances.     lb.  406. 

4.  Same ;  liability  of  sureties. — The  guardian   having  loaned  the  trust 

funds  of  his  wards  to  an  insurance  company,  whose  directors  had 
become  sureties  on  his  official  bond,  on  his  agreement  to  lend  the 
funds  to  their  company,  no  security  being  given' or  required  for 
the  loan,  it  is  immaterial  whether  this  was  a  stipulation  of  the 
original  agreement ;  nor  can  the  directors,  in  avoidance  of  their 
personal  liability  as  sureties,  shelter  themselves  behind  a  formal 
compliance  with  the  requisitions  of  the  statute  (Code,  §  2773), 
because  two  persons  of  known  insolvency  signed  their  names  a» 
sureties  for  the  loan.  lb.  406. 
5^  Same:  may  not  make  settlement  with  guardian  ad  litem. — A  guar- 
dian cannot,  during  the  minority  of  his  ward,  file  his  accounts 
for  final  settlement,  make  a  settlement  with  a  guardian  ad  litem, 
and  resign ;  such  settlement  being  unanthori7>ed,  it  neither  dis- 
charges the  sureties  on  his  bond,  nor  binds  the  ward.     lb.  406. 

6.  Same;  same;  effect  of  such  settlemeiU. — On  such  settlement  and  res- 

ignation, the  guardian  being  immediately  re-appointed,  and  giv- 
ing bond  with  the  same  sureties  (except  one,  who  sought  thereby 
to  be  discharged),  the  exhibition  and  tender  to  him  of  the  money 
which  he  had  loaned  the  insurance  company,  and  which  he  had 
promised  in  advance  not  to  accept,  does  rrot  amount  to  a  payment 
in  fact,  nor  affect  the  rights  and  liabilities  of  the  parties,    lb.  406. 

7.  Doctrine  of  retainer  ;  bond,  election,  ward. — In  such  a  case  the  doc- 

trine of  retainer  and  presumed  extinguishment,  growing  out  of 
the  dual  relation  of  debtor  and  creditor  existing  in  the  same  per- 
son does  not  apply ;  the  sureties  on  the  first  bond  are  not  dis- 
charged, but  the  ward  may,  at  his  election,  proceed  against  the 
sureties  on  either  bond.    lb.  406. 

8.  Sureties;  bill,  amendment. — ^The  bill  being  filed  against  the  sureties' 

on  both  bonds,  and  alleging  that  all  participated  in  the  proceed- 
ings connected  with  the  resignation  and  re-appointment  of  the 
guardian',  for  the  purpose  of  procuring  the  release  and  discharge 
of  the  single  surety  on  the  first  bond  who  did  not  sign  the  second 
bond,  and  at  the  same  time  enabling  the  insurance  company  to 
retain  the  money,  it  was  held  on  the  former  appeal  (Lee  v.  Lee,  55 
Ala.  590),  that  the  bill  was  not  multifariou.s.  But  the  evidence 
failing  to  sustain  the  allegations  of  the  bill  as  to  the  participatidn 
of  the  released  surety  in  the  covinous  combination  and  conspiracy 
established  against  the  others,  the  complainants  are  entitled  to  no 
relief  against  him ;  but  being  entitled  to  substantial  relief,  they 
should  be  allowed  an  opportunity  to  amend  their  bill.     lb.  406. 

9.  Guardian  ;  breach  of  official  duty  by,  to  lend  ward's  money  tvithouC 

security. — When  a  guardian  lends  out  the  money  of  his  ward  with- 
out security,  he  is  guilty  of  a  breach  of  official  duty,  and  the  Vjor- 
rower,  if  cognizant  of  this  breach  of  duty,  becomes  a  trustee  of  the 
money  in  invitum  ;  and  the  ward  may,  at  his  electioir,  hold  them 
accountable  as  joint  and  several  trustees,  lb.  406. 
10.  Partial  payment ;  collateral. — In  such  a  case  a  partial  payment 
made  by  the  borrower,  operates  as  a  partial  payment  made  by  the 
guardian ;  and  a  mortgage,  or  other  collateral  security,  given  by 
the  borrower  to  the  guardian  and  enforced. by  the  ward,  operates 
only  as  a  partial  payment,  and  does  not  amount  to  a  ratification 
of  the  guardian's  unlawful  act.     Jb.  406^ 
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1.  Heir ;  title  to  lands  of  ancestor  dying  intestate. — jE?o  instanti,   the 

death  of  the  ancestor,  the  title  to  lands  of  which  he  was  then  pos- 
sessed, vests  in  the  heir,  giving  him  the  right  to  maintain  an  ac- 
tion for  their  recovery  and  for  the  rents ;  but  tlie  personal  repre- 
sentative of  the  deceased  may  intercept  the  descent,  claim  the 
possession  of  the  lands,  rent  them  out  and  obtain  orders  to  sell 
them  for  the  payment  of  debts  and  for  the  purposes  of  adminis- 
tration.    Turner  el  at.  v.  Kelly,  173. 

2.  Heir  ;  rights  of,  under  civil  law  of  Louisiana  to  ancestor's  property. 

Under  the  civil  law  of  Louisiana,  the  rights  of  the  heir  to  the 
rights  and  obligations  of  his  ancestor  are  transmitted  by  succes- 
sion, and  eo  instanti  his  death,  the  heir  acquires  the  right  to  take 
possession  of  all  the  ancestor's  estate,  and  the  right  of  possession, 
which  the  deceased  had,  continues  in  the  heir^  as  if  there  had 
been  no  interruption,  independent  of  the  fact  of  possession. 
King  v.  Martin,  177. 

3.  Same  ;  interest  in  estate  governed  by  domicil  of  intestate. -^The  domi- 

cil  of  the  intestate  being  in  Louisiana  at  the  time  of  his  death, 
and  the  property  in  controversy  situated  there,  the  nature  and 
quantum  of  the  interest  of  an  heir  is  governed  by  the  law  of 
Louisiana,  and  the  principle  is  not  changed,  although  the  courts 
of  Alabama  afterwards  acquired  jurisdiction  to  appoint  an  admin- 
istrator, because  the  intestate  died  in  this  State,  and  assets  were 
subsequently  brought  into  Alabama.     lb.  177. 

4i  Same  ;  when  may  maintain  assumpsit  to  recover  distributive  share. 
Where  M.,  a  resident  of  Louisiana,  died  in  Alabama  leaving  a 
will,  by  which  he  gave  all  his  property  to  J.  and  A.,  (who  were 
also  heirs,)  and  pending  proceedings  in  the  courts  of  Louisiana 
by  M.,  another  heir,  to  annul  the  will,  the  executor  therein, 
brought  the  property  to  Alabama  and  delivered  it  to  J.  and  A., 
the  Supreme  Court  of  Louisiana  subsequently  declaring  the  will 
void, — Held  :  1.  That,  under  the  laws  of  Louisiana,  the  interests 
of  A.  and  J.  and  M.  were  in  the  nature  of  a  tenancy  in  common ; 
2.  That  M.  could  recover  her  share  of  the  estate  of  the  intestate 
by  an  action  of  assumpsit,  for  money  had  and  received,  against 
J.  and  A.  respectively.     lb.  177. 

5.  Heirship ;  proved  by  decree  of  Probate  Court  on  settlement  of  estate. 
In  an  action  of  ejectment,  by  the  heirs  of  a  decedent,  against  the 
lessees  of  the  administrator,  the  record  of  the  proceedings  of  the 
Probate  Court  showing  the  appointment  of  the  administrator,  and 
decrees  against  him,  as  such,  in  favor  of  the  plaintiffs  in  eject- 
ment, as  heirs  of  such  decedent — is  admissible  to  prove  the  fact  of 
such  administration,  and  the  heirship  of  the  plaintiffs.  (StonE)  J., 
dissenting,  held  that  the  lessees  of  an  administrator  are  estopped 
from  denying  the  intestate's  title  to  the  demised  premises,  and, 
on  the  determination  of  the  administration,  can  not  dispute  the 
title  of  the  heir;  but  the  record  of  the  proceedings  in  the  Probate 
Court,  on  the  settlement  of  the  administration,  does  not  prove  the 
fact  of  the  heirship  of  the  plaintiffs,  in  an  action  of  ejectment  to 
recover  the  land  from  the  lessees,  and  is,  as  to  them,  illegal  evi- 
dence.)    Bishop  et  al.  v.  Lalouette's  Heirs,  197. 

HOMESTEAD.     See  Exemptpons. 
HOMICIDE.     See  Criminal  Law. 

HUSBAND  AND  WIFE. 

1.  Equitable  separate  estate  ;  what  words  create  in  deed.— A  conveyance 
to  "the  sole  and  proper  use,  benefit  and  behoof"  of  a  married 
woman,  whether  these  words  are  used  in  the  usual  granting  clause, 
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or  in  the  habendum,  create  in  her  an  equitable  separate  estate. 
Smith  V.  McGuire,  34. 

2.  Married  u'oman  ;  effect  of  official  acknowledgment  of  dked  by., — The 

official  certificate  of  the  acknowledgment  by  a  married  woman  of 
a  conveyance  passing  her  real  estate,  is  a  part  of  the  conveyance 
ar^d  necessary  to  it«  validity  ;  and,  though  it  is  not  conclusive,  the 
evidence  impeaching  it  must  be  clear  and  convincing.     lb.  34. 

3.  Sam-e;  what  eiiilence  not  sufficient  to  impeach  acknowledgment  of  deed 

made  by. — When  the  testimony  relied  on  to  impeach  the  certificate 
is  based  on  the  fraud  and  duress  of  the  husband  in  procuring  the 
wife's  signature,  and  the  evidence  of  such  fraud  and  duress  pro- 
ceeds from  the  husband  and  wife  only,  their  credibility  is  affected 
by  their  interest ;  and  when  (as  in  this  case>  the  testimony  relates 
exclusively  to  occurrences  between  themselves,,  in  the  privacy  of 
domestic  life,  and  is  uncorroborated  by  any  other  evidence,  while 
the  testimony  is  full  and  positive  that  the  wife  was  informed  of 
the  contents  of  the  conveyance,  and  that  she  voluntarily  executed 
and  acknowledged  it,  the  evidence  is  not  sufficient  to  overcome 
the  certificate,     lb.  34. 

4.  Funeral  expenses  of  ivife  must  be  borne  by  the  husband. — The  law 

casts  on  the  sur\'iving  husband  the  duty  and  legal  obligation  of 
burying  his  deceased  wife,  and  of  paying  for  the  proper  funeral 
expenses.     Lott  v.  Graves,  40. 

5.  Equitable  separate  estate  of  wife,  not  charged  except  by  her. — No  one 

except  the  wife,  by  her  own  contiact,  can  create  a  charge  on  her 
equitable  separate  estate,  and  no  one  can  after  her  death  incur 
any  debt  for  which  such  estate  can  be  made  liable.    lb.  40. 

6.  Fiduciary  debt ;  husband's   liability  to  account  as  trustee,  is. — The 

liability  of  the  husband  as  trustee  of  the  wife's  equitable  separate 
estate,  under  an  ante-nuptial  contract  to  account  to  the  personal 
representative  of  the  deceased  wife  for  trust  moneys  received  and 
unaccounted  for  at  the  death  of  the  wife,  is  a  fiduciary  debt  and 
is  not  affected  by  his  discharge  in  bankruptcy.  Donovan  v.  Hay 
nie,  Adm'r,  51. 

7.  Separate  estate  of  wife;  when  husband  must  join  in  suit  for. — The  pro- 

vision of  the  statute  allowing  the  wife  to  sue  alone  (Code,  §  2892),. 
■when  the  suit  relates  to  her  separate  estate,  refers  only  to  the 
estate  created  by  the  laws  of  Alabama,  and  not  to  those  created 
by  the  laws  of  any  other  State ;  and  where  the  wife  has  an  inter- 
est in  the  suit  under  the  laws  of  such  State,  the  husband  is  a 
proper  party  plaintiff.     King  r.  MaHin,  177. 

8.  Statutory  separate  estate  ;  poicer  of  vrife  over,  when  husband  is  trustee, 

and  when  he  has  been  removed. — The  wife  cannot  charge  or  alienate 
her  statutory  estate  to  pay  her  husband's  debt,  nor  mortgage  it 
to  pay  any  debt  or  demand  whatever.  She  may  sell  and  convey 
it,  but  the  husband  must  join  in  the  conveyance,  which  must  be 
witnessed  or  acknowledged.  If,  however,  the  husband  who,  un- 
der the  law,  manages  her  propertv  as  trustee,  becomes  unfit  to- 
control  it,  a  court  of  equity  will  remove  him,  and  the  wife  then 
becomes  invested  with  all  "the  power  over  the  property  which  she 
would  have  as  a  feme  sole.     Holt  r.  Agnew,  360. 

9.  Wife  ;  may  be  relieved  of  the  disabilities  of  coverture  as  to  separate 

estate,  and  may  then  jmy  husband's  debts. — The  wife  may,  on  appli- 
cation to  the  Chancellor,  be  relieved,  under  the  statutes,  from  the 
disabilities  of  coverture,  as  to  her  separate  property,  and  her 
power  to  buy  and  sell  then  becomes  unlimited,  an  I  there  is  no 
reason  for  excluding  the  power  to  make  mortgages,  or  transfers  of 
any  kind,  to  secure  tlie  debts  of  her  husband.  lb.  360. 
10.  Wife;  transactions  with,  ivhen  she  suffers  loss  and  gains  no  benefit; 
how  regarded  in  e7viV)/.— Transactions  with  a  wife,  looking  to  the 
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relief  of  a  diseased  husband,  who  is  harassed  in  mind,  and  in 
dread  of  criminal  prosecution,  from  which  she  suffers  detriment, 
without  deriving  corresponding  benefit,  in  which  she  parts  with 
property,  without  receiving  an  adequate  valuable  consideration, 
the  parties  dealing  with  her  having  knowledge  of  her  distressed 
condition,  will  be  investigated  vigilantly  by  courts  of  equity,  and 
if  there  be  any  trace  of  undue  influence  from  any  source,  or  ad- 
^vantage  taken  of  her  condition,  it  will  undo  them.     lb.  360. 

11.  Same;  same. — Fraud  need  not  be  shown,  in  such  case,  but  if  the 

wife  acted  hastily,  without  time  and  opportunity  lor  deliberation, 
in  the  absence  of  disinterested  advice,  and  without  opportunity  to 
obtain  it,  or,  if  she  was  acting  under  the  influence  of  the  fear  of 
punishment  of  her  husband,  or  of  extreme  terror,  or,  of  apprehen- 
sion of  his  impending  death,  and  her  motive  was  his  relief,  a  court 
of  equity  must  intervene  and  restore  her  to  the  condition  in  which 
she  was,  when  induced  into  the  transaction.     lb.  360. 

12.  Husband's  debts  ;  when  payment  of  by  wife  will  not  be  disturbed. 

When  it  is  shown  that  there  was  no  haste,  no  want  of  deliberation 
on  the  part  of  the  wife,  no  threat  of  prosecuting  her  husband 
criminally,  but  that  she  had  the  advice  of  friends  (although  she 
knew  her  husband's  creditors  w«re  acting  with  the  advice  of  coun- 
sel), and  that  her  avowed  purpose  in  transferring  a  policy  of  in- 
surance on  the  life  of  her  husband  in  payment  of  his  debts,  was  to 
save  the  good  rame  of  her  husband  and  children,  the  law  cannot 
condemn  the  fair  and  intelligent  exercise  of  such  a  motive,  and 
the  transfer  Avill  not  be  disturbed,     lb.  360. 

13.  The  statutory  separate  estate  of  wife  ;  deed  of  trust  to. — The  statu- 
tory separate  estate  of  a  wife  is  not  subject  to  encumbrance  to 
secure  her  husband's  debt.  When  her  estate  is  conveyed  in  trust 
for  this  purpose,  neither  the  trustee  of  the  beneflciary  acquires  any 
right  cognizable  in  a  court  of  law  or  equity.     Prince  v.  Prince,  .565. 

14.  Same ;  absolute  conveyance  of. — The  true  construction  of  the  consti- 

tution and  statutes  prohibits  and  invalidates  even  a  properly  cer- 
tified and  absolute  deed,  when  made  to  secure  payment  of  the 
husbantl's  debt.  lb.  565. 
15.  Same  ;  limitations  of  prohibitory  principle  as  to  conveying. — The 
conveyance  is  binding  where  the  wife  takes  an  interest  in  lands 
for  the  payment  of  which  a  mortgage  is  given,  and  binding  on  the 
husband  surviving  his  wife,  and  passes  his  life  estate  when  the 
conveyance  contains  a  warranty ;  and  when  the  conveyance  is 
made  or  contract  entered  into  in  the  exercise  of  implied  or  express 
powers  conferred  by  statute ;  and  when  the  husband,  having  a 
legal  title,  and  the  wife  a  secret  equity  merely,  a  conveyance  is 
made  to  a  bona  fide  purchaser  without  notice.     lb.  565. 

16.  Same;  all  persons  dealing  with  charged  v)'dh  notice  of  its  otvnership 

and  status. — All  parties  dealing  with  lands,  the  legal  title  to 
which  is  in  the  wife,  are  charged  with  a  knowledge  of  their  status 
and  ownership.    lb.  565. 

17.  When  husband  contracts  on  his  own  responsibility  for  improvements 

on  his  wife's  estate  .—Whan  the  husband,  on  his  own  responsibility, 
contracts  for  the  impr<^ement  of  his  wife's  estate,  mere  silence  or 
failure  on  her  jiart  to  dissent  from  the  contract,  cannot  be  con- 
strued as  an  intention  to  bind  her  estate  in  payment.  Copeland 
r.  Kelsoe  &  Ramsey,  .594- 

18.  Rents  of  wife' s  lands ;  husband's  liability  for. — The  husband  has  the 

right  to  receive  the  rents  of  the  wife's  estate,  free  from  liability 
to  account  (Code,  §  2706) ;  and  his  receipt  and  use  of  them  do  not 
create  a  liability  or  debt,  such  as  will  support  a  conveyance  to  the 
wife,  as  against  his  creditors.     Boiling  v.  Jones,  508. 
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19.  Wife's  interest  in  lands  purchased  by  her  husband  with  money  belong- 

ing to  her  statutory  separate  estate. — When  a  husband  invests  the 
money  of  his  wife,  belonging  to  her  statutory  separate  estate,  in 
lands,  and  takes  the  title  in  his  own  name,  an  equity  at  once 
arises  in  the  wife's  favor  either  to  charge  the  lands  with  the  pay- 
ment of  the  money  or  to  claim  the  lands  themselves  by  way  of  a 
resulting  trust.     Nettles  v.  Neltks,  599. 

20.  Same  ;  equity,  hoio  created. — The  equity  is  not  a  direct  or  express 

trust  which  can  be  created  only  by  instruments  in  writing,  duly 
signed  by  the  grantor,  or  declared,  but  is  one  that  results  by  im- 
plication or  construction  of  law.     lb.  599. 

21 .  Relation  of  husband  and  vnfe  to  the  subject  of  the  trust. — The  husband 
-  is  invested  with  the  legal  title  with  every  apparent  indicium  of 

ownership,  while  the  wife  enjoys  a  mere  equity,  which  she  may 
assert  or  not  at  her  election.     lb.  599. 

22.  Constructive  trust ;  may  be  barred  by  statutes  of  limitations. — ^These 

implied  or  constructive  trusts  have  been  uniformly  construed  to 
come  within  the  operation  of  the  statutes  of  limitations.     lb.  599. 

23.  Same  ;  what  a  bar  to  assertion  of,  by  wife. — Such  secret  trusts  are 

discountenanced  by  the  courts  where  there  has  been  unreasona- 
ble laches  in  their  operation,  and  gross  laches  in  assertion  will  de- 
bar relief  entirely.  If  a  beneficiary  sleeps  upon  his  rights  with  a 
full  knowledge  of  a  clear  breach  of  trust,  he  will  be  left  to  *'  bear 
the  fruits  of  his  own  negligence  or  infirmity  of  purpose."     lb.  599. 

INFANTS. 

1.  Infants;  chancery  rule  as  to  service  of  process  on,  does  not  apply  to 

Probate  Courts. — While  the  rule  in  the  Courts  of  Chancery  re- 
(juires  personal  service  on  infants,  or  some  one  of  them,  depend- 
ing on  the  facts  of  the  case,  the  rule  iS'  otherwise  in  Courts  of  Pro- 
bate, and  a  final  settlement,  made  without  personal  service  on  the 
infant  distributees,  who  were  represented  by  a  guardian  ad  litem, 
is  valid.     Tratvick's  Heirs  v.  TrawicFs  Adm'r,  271. 

2.  Same  ;  cannot  be  guilty  of  contributory  negligence. — 'An  infant  under 

six  years  of  age  is  not  of  sufficient  discretion  to  be  guilty  of  con- 
tributory negligence.     Bay  Shore  R.  R.  Co.  v.  Harris,  6. 

INJUNCTIONS. 

1.  Injunction  ;  when  awarded  as  ancillary  to  a  bill  for  specific  perform- 

ance.— Whenever  a  prima  facie  case  for  specific  performance  is 
shown,  and  the  injury  apprehended  from  breaches  of  the  contract 
is  of  a  nature  not  capable  of  adequate  compensation  in  damages  at 
law,  an  injunction  may  be  awarded  as  ancillary  to  the  bill. 
Chambers  et  al.  v.  The  Alabama  Iron  Co.  353. 

2.  Same;  motion  to  dissolve  sustained  for  want  of  equity  in  biU,  although 

submitted  in  vacation. — A  motion  to  dissolve  an  injunction  should 
be  sustained  if  the  bill  is  without  equity,  although  such  motion  is 
submitted  in  vacation.     lb.  353. 

3.  Same  ;  what  considered  on  motion  to  dissolve. — On  motion  to  dissolve 

an  injunction  after  answer  filed,  for  want  of  equity  in  the  bill,  the 
facts  stated,  and  not  the  manner  in  which  they  are  stated,  nor  the 
form  of  the  bill,  nor  the  specific  prayer  for  relief,  should  be  con- 
sidered ;  and  all  amendable  defects  should  be  treated  as  amended. 
lb.  353. 

4.  Injunctions  to  restrain  violations  of  contracts  ;  upon  what  based. — In- 

junctions to  restrain  violations  of  contracts,  are  based  upon  the 
necessity  of  protecting  legal  rights  when  the  breaches  are  of  such 
a  nature  that  damages  at  law  furnish  no  adequate  compensation, 
and  this  depends  largely  on  the  subject  matter  of  the  contract,  its 
purposes,  and  objects,     lb.  3.53, 
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5.  Mining  property  ;  injunction  restraining  trespassers  on,  courts  liberal 

in  granting. — Courts  of  equity,  in  the  exercise  of  jurisdiction  to 
restrain  trespasses  on  lands,  or  stay  waste,  are  more  liberal,  and 
exercise  a  greater  latitude  in  protecting  mining  property,  than  in 
cases  of  other  injuries,  since  tlie  injury,  if  continuous  is  not  tem- 
jjorary,  but  is  permanent,  ruinous,  and  not  capable  of  adequate 
compensation  in  damages  at  law.     lb.  S53. 

6.  Injunctions  ;  motions  to  dissohe  in  cases  of  tisspass  to  lands,  Chan- 

cellor has  greater  discretion  than  in  other  cases.— On  motions  to  dis- 
solve injunctions  on  the  denials  contained  in  the  answer,  the  rule 
that  if  the  equity  of  the  bill  is  met  and  controverted  in  the  an- 
swer, the  injunction  should  be  dissolved,  is  more  flexible,  and 
the  Chancellor  has  a  wider  discretion,  when  the  bill  seeks  to  re- 
strain trespasses,  or  stay  waste  on  mining  lands,  than  to  stay  pro- 
ceedings at  law ;  and  if  irreparable  damage  might  result  from  a 
dissolution,  and  the  complainant  would  be  entitled  to  relief  on  the 
final  hearing,  the  injunction  may  be  retained,     lb.  S53. 

7.  Injunction  of  sale  under  mortgage  before  account,  notwithstanding  de- 

nials of  answer. — When  the 'bill  seeks  an  injunction  of  a  sale  un- 
der a  mortgage,  and  an  account  of  the  mortgage  debt,  alleging  full 
payment  and  satisfaction  thereof  ;  while  the  answer,  denying  the 
allegation  of  payment,  speaks  doubtingly  of  the  amount  due,  and 
admits  that  the  property  is  worth  at  least  double  the  balance 
claimed  to  be  due  ;  the  accounts  being  complicated,  and  the 
original  parties  dead,  "  the  safe  rule  is,  to  retain  the  injunction 
until  the  account  is  taken."     Hinson  r.  Brooks,  491. 

See  Nuisances,  Judgments  and  Decrees, 

INSOLVENT  ESTATES. 

1.  Filing  claims  against  insolvent  estate. — When  a  claim  against  an  in- 
solvent estate,  duly  verified,  is  filed  within  nine  months  after  the 
declaration  of  insolvency  (Code,  ^  2568),  the  failure  of  the  probate 
judge  to  register  or  docket  it,  does  not  invalidate  the  filing;  but, 
when  the  creditor  relies  upon  a  filing  made  before  the  decree  of 
insolvency,  he  must  show  that  the  claim  was  verified  as  a  claim 
against  an  insolvent  estate,  and  was  duly  registered  or  docketed 
so  as  to  afford  notice  and  opportunity  for  filing  objections  to  it. 
(Explaining  Levert  v.  Read,  54  Ala.  529,  and  Shelton  v.  Poulson,  60 
Ala.  578.)     Henderson  v.  Henderson's  Adm'r,  519. 

INTEREST. 

1.  Interest ;  attaches  from  maturity  of  debt. — Unless  there  is  an  agree- 

ment to  the  contrary,  interest  attaches  as  an  incident  to  a  debt, 
from  the  moment  it  is  due.     Park  et  al.  v.  Wiley,  310. 

2.  Same;  what  absolves   debtor  from  payment   of. — A  tender  of  the 

amount  due,  at  the  maturity  of  the  debt,  or  a  subsequent  tender 
of  that  amount,  including  accrued  interest,  if  not  merely  gratuit- 
ous, will  absolve  the  debtor  from  future  liability  for  interest. 
lb.  310. 

3.  Interest ;  ivhen  commenoes  on  contracts  to  pay  money. — Contracts  for 

the  payment  of  money  bear  interest  from  the  day  it  becomes  paya- 
ble.    Talladega  Ins.  Co.  v.  Peacock,  Adm'r,  253. 

4.  Same  ;  trivial  error  as  to,  will  not  reverse  case. — A  note  made  April 

6,  1863,  and  due  one  day  after  date,  bears  interest  from  April  7th, 
1863,  and  a  charge  asserting  that  it  bore  interest  from  date  is 
erroneous ;  but  where,  instead  of  calling  attention  to  this  error  by 
a  proper  charge,  an  erroneous  charge,  "  that  no  interest  should 
be  computed,"  was  requested,  the  error  should  not  avail  to  re- 
verse the  judgment.     lb.  253, 
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1.  Judgment  rendered  hy  judge  related  to  parties  to  suit;  effect  of . — ^A 

judgment  rendered  by  a  judge,  who  is  related  to  any  of  the  par- 
ties to  the  suit  within  the  fourth  degree,  is  reversible,  or  voidable, 
but  is  not  void,  and  can  not  be  set  aside,  when  collaterally  as- 
sailed.    TraivicVs  Heirs  v.  Trawich's  Adm'rs,  271. 

2.  Probate  court  has  no  jurisdiction  to  vacate  voidable  decree  after  term 

at  which  it  was  rendered. — When  a  voidable  decree  is  rendered  by 
the  Probate  Court,  on  final  settlement  of  an  estate,  and  no  appeal 
from  it  has  been  prosecuted,  all  its  provisions  and  terms  become 
res  adjudicata  ;  and,  after  the  term  at  which  it  was  rendered,  the 
Probate  Court  has  no  jurisdiction  whatever  to  vacate  the  decree, 
or  retry  the  question  therein  settled.    lb.  271. 

3.  Judgments  ;  amended  nunc  jyro  tunc  without  notice. — The  practice  of 

permitting  judgments  to  be  amended,«nu;ic  pro  tunc,  without 
notice,  is  established  in  this  State.  Nabers,  Adm'r,  v.  Meredith 
et  al.  333. 

4.  Same;   amended  so  as  to  show  amount. — When,  in  a  suit  on   a 

promissory  note,  which  was  properly  described  in  the  complaint, 
a  judgment  was  rendered  by  default,  and  the  docket  of  the  pre- 
siding judge  showed  this  fact,  the  omission  to  state  the  amount  of 
the  damages  is  a  mere  clerical  error,  its  amendment  is  a  ministe- 
rial act,  and  was  allowable  at  common  law,  even  before  the  stat- 
ute of  jeofails.  '  ib.  333. 

5.  Same ;  effect  of  amending,  and  what  amendments  permissible. — Judg- 

ments are  amended  nunc  pro  tunc,  merely  to  supply  matters  of 
record  evidence,  not  to  modify  or  introduce  new  facts,  and,  ex- 
cept as  to  rights  of  third  persons,  are  retrospective,  and  are  en- 
forced in  the  same  manner,  and  to  the  same  extent,  as  if  entered 
at  the  time  the  judgment  was  originally  rendered,  so  that  the 
right  is  not  affected  by  the  death  of  a  party,  or  by  the  fact  that 
the  plaintiff  in  motion,  who  was  administrator  of  the  plaintiff's 
estate,  had  been  appointed  administrator  on  the  estate  of  one  of 
the  defenrlants.    Jb.  333. 

6.  Same  ;  statute  of  limitations  does  not  run  against  amendments  made 

nunc  pro  tunc. — At  common  law,  the  period  within  which  judg- 
ments might  be  amended  nunc  pro  tunc,  was  not  limited,  and,  un- 
der our  statutes,' the  right  can  not  be  barred  before  the  expiration 
of  twenty  years,  the  time  allowed  for  reviving  judgments  by  scire 
facias.    7fe.  333. 

7.  Judgment  ;  is  not  such  a  contract  as  that   transferree  may  sue  in  his 

own  name. — A  judgment  is  not  such  a  contract  as  comes  within 
the  influence  of  the  statute,  (Code,  §  2099),  authorizing  indorsees 
to  sue  on  written  contracts  for  the  payment  of  money  in  their  own 
names,  and  the  transferree  of  a  judgment  cannot  sue  on  it  in  his 
own  name.     Lovins  et  al.  v.  Humphries,  437. 

8.  Same;  tvhen  assignee  of,  cannot  maintain  action  on. — AVhen  one  of 

several  plaintiffs  in  execution  assigns  his  interest  in  the  judgment, 
the  assignee  can  not  maintain  a  separate  action  against  the  sheriff 
for  failing  to  pay  over  money  collected  on  the  execution,  unless 
it  was  based  on  his  express  promise  to  pay  to  the  transferree  that 
part  of  the  monev  to  which  the  transferror  would  be  entitled. 
Ib.  43: . 

JURORS  AND  JURY. 

1.  Age;  when  no  disqimlif  cation  for  jury  service.— A  man  qualified  to 
serve  as  a  juror,  is  exempt  when  he  reaches  the  age  of  sixty  years, 
but  such  exemption  is  a  personal  privilege,  wliich  he  may  waive 
or  assert.  Age  does  not  disqualify,  unless  the  person  is  under 
twenty-one  or  over  seventy  years  of  age. 
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1.  Justices  of  peace;  when  has  no  jurisdiction  in  action  of  trover. — Jus- 

tices of  the  peace  have  no  jurisdiction,  in  actions  of  trover,  when 
the  amount  of  the  damages  claimed  exceeds  fifty  dollars.  Bums 
V.  Henry,  209. 

2.  Jurisdiction;  when  want  of  is  apparent  on  the  pleadings,  how  taken 

advantage  of. — When  in  an  action  of  trover  before  a  justice  of  the 
peace,  the  justice's  want  of  jurisdiction  is   apparent  on  the  com- 

glaint,  and,  in  the  judgment,  the  defendant  is  not  put  to  his  plea, 
ut  may  take  advantage  of  it,  by  a  motion  to  dismiss  the  case. 
lb.  209. 

3.  Same  ;  when  want  of  is  not  apparent  on  the  face   of  proceedings,  how 

advantage  taken  of.— In  such  a  case,  if  the  justice's  want  of  juris- 
diction does  not  appear  on  the  face  of  the  complaint,  the  facts 
which  show  it  mugt  be  set  up  by  plea  in  abatement  to  the  juris- 
diction.    Ih.  209. 

LANDLORD  AND  TENANT. 

1.  Lessee:  lessor  covenants  to  give  possession  to,  unless  stipulation  to  the 

contrary  in  lease. — When  there  is  no  stipulation  to  the  contrary  in 
the  lease,  the  lessor  impliedly  covenants,  that  the  demised  prem- 
ises shall  be  open  to  entry,  by  the  lessee,  at  the  time  fixed  by  the 
contract  for  him  to  take  possession.     King  v.  Reynolds,  229. 

2.  Same;  when  no  implied  covenant  to  give  possession  to. — But  if,  after 

the  time  when  the  lessee  is  entitled  to  possession,  under  the  lease, 
whether  he  has  actual  possession  or  not,  a  stranger  trespasses  on, 
or  takes  possession  of,  and  holds  the  lands,  this  is  a  wrong  to  the 
lessee,  for  which  the  lessor  is  not  responsible.     lb.  229. 

3.  Posscssi.071 ;  luJien  question  for  the  jury,  whether  it  is  open  to  lessee. 

When  in  an  action  by  a  lessee  against  his  lessor,  for  a  breach  of 
the  imjjlied  covenant  to  deliver  posses.sion,  the  evidence  is  con- 
flicting, as  to  whether  a  trespasser  was  in  possession  of  the  lands, 
at  the  time  fixed  in  the  lease  for  taking  possession,  it  is  error  to 
refuse  a  charge  which  submits  this  question  to  the  jury.    lb.  229. 

4.  Landlord's  lien  under  former  statute  (Rev.  Code,  §  2963),  did  not  fol- 

low crop  into  hands  of  purchaser  without  notice. — Under  the  former 
statutes  (Rev.  Code,  §§2961-63),  giving  the  landlord  alien  on  the 
rented  lands  for  the  rent  of  the  current  year,  and  a  remedy  by 
attachment  to  enforce  it,  it  was  expressly  provided  that  such  at- 
tachment might  be  levied  on  the  crop  in  the  possession  of  the 
tenant,  or  of  any  one  holding  it  in  his  right,  or  in  the  possession 
of  "  a  purchaser  from  him  with  notice  of  the  lien"  ;  which  words 
were  held  to  prevent,  by  necessary  implication,  the  lien  from  fol- 
lowing the  crop  into  the  hands  of  a  purchaser  without  notice, 
though  it  continued  after  the  removal  of  the  crop  from  the  rented 
lands,  and  until  it  passed  into  the  hands  of  sucli  a  purchaser. 
Scaife  &  Co.  v.  Stovall.  237. 

5.  Landlord' s  lien;    liability  of  crop  in  hands  of  purchaser   determined 

by  common  law. — Under  the  present  statutes  (Code,  §§  3467-78), 
the  lien  is  extended  and  enlarged  in  some  respects,  but  is  silent  as 
to  the  persons  in  whose  possession  the  crop  may  be  levied  on  by 
attachment,  leaving  that  question  to  be  determined  by  the  prin- 
ciples of  the  common  law.  lb.  237. 
8.  Landlord' s  lien;  nature  and  chnracteristics  of. — The  landlord's  lien 
is  an  incident,  attached  by  the  statute  to  the  relation  of  landlord 
and  tenant,  and  is  a  simple  legal  right  to  charge  the  particular 
property  with  the  payment  of  the  particular  debts,  and  it  does 
not  change  the  ownership  of  the  croi)s,  which  resides  in  the 
tenant,  nor  put  any  restraint  on  the  tenant's  unqualified  right 
to  their  enjoyment,  except  such  as  is  necessary  to  preserve   the 
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lien,  as  the  primary  charge  for  the  satisfaction  of  the  preferred 
debts.    lb.  237. 

7.  Same;  against  whom  it  prevails. — The  landlord's  lien  prevails  against 

the  tenant,  while  he  has  possession  of  the  crops,  and  against  vol- 
unteers and  purchasers  from  him,  with  notice.     lb.  2.37. 

8.  Same;  against  whom  it  does  not  prevail. — The  landlord's  lien  will  not 

prevail  against  those  who  purchase  from  the  true  owner,  for  a 
valuable  consideration  without  notice  of  the  lien,  and  after  the 
removal  of  the  crops  from  the  rented  premises.    lb.  237. 

LEGACY  AND  DEVISE. 

\.  Legacies,  general  and  demonstrative;  what  are. — General  legacies  are 
those  which  are  payable  out  of  the  general  assets,  and  abate  in 
case  of  a  general  deficiency ;  demonstrative  legacies  are  bequests 
of  specified  sums  of  money  with  the  superadded  direction  to  pay 
out  of  a  particular  fund,  but  if  the  fund  fail,  such  legacies  are 
payable  out  of  the  general  assets  not  specifically  bequeathed,  or 
out  of  funds  covored  by  residuary  bequests.  Maybury  et  al.  v. 
Grady,  147. 

2.  Specific  legacies ;  what  are. — AVhere  testator  provided  in  his  will 

that  if  a  litigated  claim  should  be  decided  in  his  favor,  "  one-half 
of  the  net  proceeds  realized  therefrom  should  go  to  his  wife,  and 
from  the  other  half,  if  it  should  amount  to  $25,000,  the  sum  of 
$10,000  should  be  paid  to  Q.  to  complete  the  cathedral,  and  if  said 
half  should  be  less  than  $25,000,  then  out  of  the  remainder,  after 
taking  two-fifths  for  the  cathedral,  $2,000  each  should  be  given  to 
J.  and  S.  and  B.  and  M.,  and  Mrs.  M.,"  the  remainder  going  to 
testator's  daughter  under  other  provisions  of  the  will ;  and  if  the 
fund  should  not  be  sufficient  to  pay  the  special  legacies  in  full, 
then  they  should  be  paid  pro  rata;  the  legacies  given  thereby  are 
specific  legacies  as  distinguished  from  general  or  demonstrative 
legacies.     Jb.  147. 

3.  Residuary  legatee;  who  is  not. — Where  a  testator,  after  having  spe- 

cifically disposed  of  his  personal  property,  gave  the  "rest  and  res- 
idue of  all  his  property"  in  trust  to  his  executors,  except  certain 
contingent  legacies,  to  manage  and  control  for  the  benefit  of  his 
infant  daughter  until  she  reached  the  age  of  twenty-one  years, 
when  he  directed  them  to  deliver  it  over  to  her,  there  is  an  ex- 
press devise  to  her  of  his  real  estate,  and  she  does  not  take  as  a 
mere  residuary  legatee.     lb.  147. 

4.  Charge  of  debts  on  devised  property;  certain  words  create. — A  clause 

in  a  will  in  these  words ;  "  I  desire  all  my  just  debts  and  funeral 
expenses  to  be  paid  as  soon  after  my  decease  as  practicable," 
would,  according  to  the  doctrines  of  English  equity  jurisprudence, 
create  a  charge  by  implication,  on  property  devised  by  the  will. 
Letvis  v.  Ford,  143. 

5.  Same;  doctrine  not  recognized  in  Alabama. — But  this  doctrine  being 

opposed  to  the  spirit  and  policy  of  our  statutes,  which  expressly 
charge  the  whole  property  of  every  decedent  with  the  payment  of 
his  debts,  and  vest  the  Probate  Court  with  plenary  power  for  sub- 
jecting such  property  to  their  speedy  satisfaction,  is  not  of  force 
in  this  State.     lb.  143. 

6.  Same;  how  charged  to  prevent  bar  of  statute  of  limitations  from  at- 

taching.— There  must  be  words  in  the  will  creating  a  specific 
charge  or  an  express  trust,  to  take  a  debt  out  of  the  operation  of 
the  statute  of  limitations,  and  no  charge  raised  by  implication 
will  do  so.     lb.  143. 

7.  Charge  of  debts  on  personal  property;  what  tvords  create. — Where  a 

testator  provided  in  his  will  that  "  after  the  payment  of  niy  just 
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debts,  &c.,  I  give  and  bequeath  one-half  of  my  entire  personal 
property  to  my  wife  A,"  and  makes  no  further  disposition  of 
that  which  might  remain  after  the  payment  of  debts,  a  special 
charge  is  created  by  these  words  on  the  personal  property  for  the 
payment  of  the  debts.     Maybury  et  al.  v.  Grady,  147. 

LEGAL  TENDER. 

1.  United  States  treasury  notes  legal  tender. — United  States  treasury 
notes  are,  equally  with  gold  and  silver,  a  legal  tender  at  their 
nominal  value  for  the  payment  of  debts,  whether  such  debts  were 
contracted  before,  or  after,  the  passage  of  the  acts  of  Congress 
authorizing  their  issue,  and  declaring  them  a  legal  tender.  Mc- 
Elderry  v.  Jones,  203, 

LIEN. 

1.  Liens  ;  operation  of  statute  of  limitations  on. — 'All  liens  for  the  pay- 

ment of  debts  are  in  the  nature  of  collateral  securities,  and  may 
,  be  given  without  affecting  the  right  of  the  debtor  to  rely  on  the 
statutes  of  limitation,  as  a  bar  to  an  action  in  which  a  personal 
judgment  would  be  rendered  against  him,  on  the  debt,  operating 
on  all  his  property.     Ware  et  al.  v.  Curry,  274. 

2.  Same  ;  same. — The  corresponding  principle,  that  liens  are  preserved, 

although  the  remedy  on  the  debt  may  be  barred  by  the  statute  of 
limitations,  prevails  both  in  courts  of  law,  and  in  courts  of  equity. 
lb.  214. 

LIEN  OF  LANDLORDS.     See  Landlord  and  Tenant. 

LIEN  OF  VENDORS.     See  Vendor  and  Purchaser. 

LIEN  OF  MATERIAL  MEN. 

1.  Itien  of  material-men ;  character  of,  and  how  perfected. — The  lien 

given  by  the  statute  to  material  men,  is  neither  a  jus  in  re,  nor  a 
jus  ad  rem,  but  simply  a  right  to  charge  the  property  affected  by 
it  with  the  payment  of  the  particular  debt,  in  preference  and  prior- 
ity to  other  debts,  on  compliance  with  the  requisitions  of  the 
statute ;  and  it  is  inchoate  until  perfected  by  the  rendition  of  a 
judgment  in  rem,  in  the  mode  pointed  out  by  the  statute.  Porter 
t).  Miles,  ISO. 

2.  Same;  what  complaint  in  action  to  enforce  must  contain. — In   an 

action  brought  to  enforce  such  a  lien,  the  complaint  must  contain 
all  the  averments  necessary  to  charge  tlie  debtor  personally,  and 
all  the  facts  necessary  to  constitute  the  lien,  and  must  describe 
the  property  sought  to  be  charged,     lb.  ISO. 

3.  Same;  what  judgment  thereon  must  contain. — The  judgment  in  such 

action  must  correspond  with  the  comjilaint,  and  though  founded 
on  a  complaint  containing  all  the  necessary  statutory  averments, 
is  insufficient  to  perfect  the  lien,  if  it  be  only  a  judgment  in  the 
ordinary  form  in  a  personal  action,     lb.  ISO. 

LIEN,  MECHANIC'S. 

1.  Mechanic's  or  builder's  lien  law;  how  construed. — A  builder's  or 
mechanic's  lien  is  purely  statutory.  Its  character,  operation,  and 
extent  must  be  ascertained  by  the  terms  of  the  statute  creating^ 
and  defining  it,  and  the  courts  can  not  extend  the  statute  to  meet' 
facts  and  circumstances  for  which  the  statute  itself  does  not  pro- 
vide, but  which  the  courts  think  of  equal  merit  with  those  pro- 
vided for  by  the  statute.     Copeland  v.  Kehoe  A:  Ramsey,  594- 


652  INDEX. 

LIEN, .  MECHANIC '  ^—Continued. 

2.  Act  approved  April  19th,  1873 ;  construction. — The  statute,  by  its  own 

terms,  limited  the  Hen  to  the  title  or  estate  of  the  party  contract- 
ing for  the  improvements.    Ih.  594. 

3.  Same ;  vjhen  lien  is  created  by. — The  lien  created  by  the  statute  be- 

ing an  incident  to  an  express  contract,  it  follows  of  necessity, 
where  there  is  no  valid  contract,  there  is  no  lien.    lb.  594. 

LIMITATIONS,  STATUTE  OF. 

1.  Stattite  of  limitations ;  hoiv  taken  advantage  of. — In  all   courts  the 

statute  of  limitations  is  in  the  nature  of  a  personal  defense,  and 
must  be  spe<;ially  pleaded,  accordmg  to  the  practice  and  proced- 
ure of  the  court,  or  it  will  be  regarded  as  waived.  Boiling  v. 
Jones,  508. 

2.  Statute  of  limitations ;  how  time  between  death  and  grant  of  letters  com- 

puted in  calculating  bar  of. — In  calculating  time  between  the  death 
of  a  person  and  the  grant  of  letters  on  his  estate,  the  day  of  his 
death  must  be  included,  and  the  day  on  which  the  letters  are 
granted  must  be  excluded  in  computing  the  time  necessary  to  bar 
an  action  against  the  administrator.  Allen,  Adm'r,  v.  Elliott  et  al. 
Adm'r,  432. 

3.  Statute  of  limitations ;  note  barred  by  in  this  case. — Where  a  note 

was  made  April  18,  1861,  the  statute  of  limitations  beginning  to 
run  on  September  21,  1865,  and  continuing  to  run  until  the  death 
of  the  maker,  which  occurred  February  24,  1866,  whereupon  it 
was  suspended  until  April  30th,  1866,  when  letters  of  administra- 
tion were  granted,  and  for  six  months  thereafter,  and  action  was 
brought  on  the  note  against  the  administrator  of  the  estate  of  the 
maker  on  May  27,  1872,  such  action  was  barred  by  the  statute  of 
limitations  of  six  years,  by  one  day.     lb.  432. 

4.  Sunday ;  ivhen  statutes  of  limitations  expires  on  that  day,  action  to  be 

brought  on  Saturday  preceding. — AVhen  an  action  would  be  barred 
by  the  statute  of  limitations  on  Sunday,  that  day  must  be  excluded 
from  the  count,  and  the  action  brought  on  the  Saturday  preceding, 
to  save  the  bar.     lb.  432. 

5.  Statutes  of  limitation ;  their  operation  and  effect. — Statutes  of  limita- 

tion do  not  annul  contracts,  or  extinguish  debts,  they  only  bar  such 
remedies  as  are  specified  in  them ;  and  where  there  are  several 
remedies,  to  which  a  person  seeking  to  enforce  a  contract,  or  col- 
lect a  debt,  may  resort,  the  statute  may  bar  one  remedy,  without 
affecting  the  right  to  resort  to  another.     Ware  et  al.  v.  Curry,  274. 

6.  Statute  of  limitations,  applies  in  equity  to  bill  for  conversion  of  stock. 

Six  years  is  the  statutory  bar  to  an  action  at  law  for  the  recovery 
of  damages  for  the  conversion  of  personal  property,  and  the  same 
limitation  applies  to  a  suit  in  equity  which  seeks  to  hold  the  de- 
fendant responsible  for  the  conversion  of  shares  of  stock  in  an  in- 
corporated association.  Underhill,  Receiver,  v.  The  Mobile  Fire 
Department  Ins.  Co.  45. 

7.  Same;  defense  of;   when  available  on  demurrer. — When  a  bill   in 

equity  shows  on  its  face  that  the  claim  asserted  is  barrea  by  the 
statute  of  limitations,  the  defense  is  available  on  demurrer,  and, 
if  facts  exist  which  take  the  case  out  of  the  operation  of  the  statute 
they  should  be  averred  in  the  bill.     lb.  45. 

8.  Same;  when  does  not  run. — The  general  principle  is  well  settled  that 

the  statute  of  limitations  does  not  run  when  there  is  no  one  who 
has  the  right  and  the  capacity  to  sue,  and  when  there  is  no  one 
capable  of  being  sued ;  but  the  qualification  of  the  principle  is 
equally  well  settled,  that  when  the  statute  has  once  commenced 
to  run,  it  does  not  cease  running  on  account  of  any  intervening 
disability  to  sue  or  be  sued.     lb.  4o. 
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9.  Indefiniteness  in  hill;  complainant  has  no  advantarje  from. — The  com- 
plainant in  a  l)ill  can  claim  no  advantage  or  benefit  from  the  in- 
definiteness of  its  allegations  since  he  is  presumed  to  state  his 
case  as  fully  as  the  facts  will  justify.    Ih.  45. 

10.  Same;  begins  to  run  on  appointment  of  special  administrator. — A 

special  administrator,  though  appointed  with  reference  to  the 
pendency  of  a  particular  suit,  has  the  same  power  of  collecting 
and  preserving  the  assets,  and  of  maintaining  suits  for  that  pur- 
pose as  a  general  administrator,  and  hence,  the  statute  of  limita- 
tions runs  from  the  time  of  his  appointment.     lb.  45. 

11.  Same;  ignorance  of  right  will  not  take  case  out  of  statute. — 'Ignorance 

of  his  rights  on  the  part  of  complainant,  not  superinduced  by  the 
fraud  or  connivance  of  the  defendant,  does  not  take  the  case  out  • 
of  the  operation  of  the  statute  of  limitations,     lb.  45. 

12.  Statute  of  limitations;  suspended  on  death  of  debtor — On  the  death 

of  the  debtor  the  operation  of  the  statute  of  limitations  can  not  be 
stayed  or  suspended  longer  than  six  months  (Code,  §  3244),  with- 
out regard  to  the  time  when  administration  is  granted  on  the  es- 
tate.    Lewis  V.  Ford,  143. 

13.  Estoppel  not  created  against  widow  by  payment  on  debt  of  intestate  by 

her. — Where  a  testator  devised  his  lands  to  his  widow,  and  she, 
without  taking  out  letters  testamentary  or  of  administration  on 
his  estate  recognized  a  debt  as  valid  and  subsisting  against  his 
estate,  and  made  partial  payments  on  it;  held,  that  this  did  not 
estop  her  or  her  personal  representative  from  pleading  the  statute 
of  limitations  in  bar  of  an  action  by  the  creditor,     lb.  143. 

14.  Statute  of  limitations;  when  operative  in  favor  of  vendee  of  lands  un- 

der executory  contract  of  sale. — After  payment  of  the  purchase- 
money  of  lands,  the  possession  of  a  vendee,  holding  under  an  exe- 
cutory contract  of  sale,  is  antagonistic  to  his  vendor,  and  if  held 
continuously  for  the  i)rescribed  statutory  period,  without  any  rec- 
ognition of,  or  any  subordination  to,  the  legal  title  of  the  vendor, 
his  right  of  entry  or  of  action  is  barred.     Potts  v.  Coleman,  217. 

15.  Same;  ivhen  not  operative  in  favor  of  vendee  under  executory  contract. 

Until  the  expiration  of  the  period  prescribed  by  the  statute  of  lim- 
itations, a  vendee  in  possession  of  lands  under  an  executory  con- 
tract ot  sale,  and  those  who  claim  under  him,  have  only  an  equity, 
which  will  not  bar  an  action  of  ejectment,  or  the  statutory  real 
action.     lb.  217. 

16.  Statute  of  limitation;  wlien  not  considered  by  Supreme  (Jourt. — This 

court  will  not  consider  the  eff"ect  of  the  statute  of  limitations  as  a 
defense  to  a  bill  in  equity,  unless  properly  raised  by  the  plead- 
ings.    Parker  et  al.  v.  Jones'  Adm'r,  et  al.  284. 

17.  Same;  facts  taking  plaintiff's  case  out  of,  introduced  by  amendment. 

When  the  statute  of  limitations  is  set  up  as  a  defense  to  a  bill  in 
equity,  any  particular  facts  taking  the  plaintiff's  case  out  of  the 
operation  "of  the  statute,  must  be  introduced  by  amendment  to 
the  bill,  or  by  special  replication  to  the  plea.     lb.  234. 

18.  Distinction  between  the  effect  of  lapse  of  lime  in  asserting  eqiiity  where 

the  trusteeship  is  uniformly  admitted  to  e.cist,  and  where  its  existence 
is  repudiated. — When  the  relation  of  trustee  and  cestui  que  trust  is 
uniformly  admitte(l  to  exist,  and  there  is  no  assertion  of  adverse 
claim  by  the  trustee,  lapse  of  time  constitutes  no  bar  to  relief. 
But  where  the  trust  relation  is  repudiated  or  time  and  long  ac- 
quiescence have  obscured  the  nature  of  the  trust,  a  court  of  equity 
will  refuse  relief  upon  the  ground  of  its  inability  to  do  complete 
justice.     Nettles  v.  Nettles,  599. 

19.  Effect  of  staleness  of  demand. — The  doctrine  of  staleness  in  a  de- 

mand will  often  authorize  a  Court  of  Chancery  to  refuse  relief  to 
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a  complainant  in  cases  where  no  statute  of  limitations  applies. 
lb.  599. 
20.  Policy  of  the  law. — It  is  of  the  utmost  moment  that  there  should 
be  some  end  of  law  suits,  and  reasonable  diligence  in  the  asser- 
tion of  one's  rights  is  properly  exacted,  not  less  than  the  exercise 
of  conscience  and  good  faith.    lb.  599. 

MARSHALLING. 

1.  Mortgagees  ;  marshalling  assets  betiueen.-^Wben  mortgages,  held  by 

senior  and  junior  incumbrancers,  cover,  in  part,  the  same  prop- 
erty, and  the  mortgagor  is  insolvent  and  the  entire  property  is  in- 
sufficient to  pay  both  debts,  the  junior  may  conipel  the  senior 
mortgagee  to  exhaust  the  fund  on  which  he  alone  held  a  lien  be- 
fore resorting  to  that  covered  by  both  mortgagesi  Turner  v.  Flinn 
et  al.  529. 

2.  Same;  same.—WhWe  in  such  a  case  the  senior  rriust  do  nothing  to 

injure  or  embarrass  the  junior  incumbrancer,  the  former  is  not 
required  to  become  active ;  and  where  the  senior  mortgagee  had, 
before  the  junior  mortgagee  filed  his  bill  to  assert  this  right,  sold- 
all  the  property  covered  by  both  mortgages,  the  doctrine  of  mar- 
shalling has  no  application.     lb.  529. 

3.  Marshalling  assets  to  pay  debts  as  between  specific  legacies  and  specific 

devises. — Where  a  testator  devised  his  lands  in  terms  which  are  in 
substance  specific,  and  bequeathed  his  personal  property  in  spe- 
cific legacies,  leaving  an  insufficiency  of  property  not  thus  devised 
to  pay  his  debts,  and  provided  in  his  will:  "After  payment  of 
all  my  just  debts  I  give  to  A.  one-half  my  'entire  personal  prop- 
erty,'and  the  balance  to  my  executors  to  hold  in  trust,"  Ac; 
providing,  also,,  that  one-third  of  the  net  income  of  his  real  estate 
should  be  given  to  his  wife  in  lieu  of  dower ;  this  personal  prop- 
erty constitutes  the  primary  fund  for  the  payment  of  such  debts, 
and  the  remaining  debts  unpaid  therefrom  constitute  a  common 
and  equal  charge  on  the  whole  balance  of  the  estate,  excluding 
the  one-third  given  to  the  wife  in  lieu  of  dower.  Maybury  v. 
Orady  et  al.  147, 

Master  and  servant, 

I4  Master;  when  responsible  to  servant  for  personal  injuries. — 'For  in- 
juries proceeding  from  the  i)ersonal  fault,  or  negligence  of  the 
master,  he  is  under  the  same  liability  to  his  servant  as  to  third 
persons,  towards  whom  he  sustains  no  special  relation ;  but  he  is 
not  liable  for  injuries  caused  by  the  negligence,  or  fault  of  other 
servants  in  the  same  employment,  which  are  the  risks  incident  to 
the  common  employment,  and  which  each  servant  is  presumed 
to  contemplate  when  he  enters  the  service.  Smoot  v.  Mobile  & 
Montgomery  R.  R.  Co.  13. 

2i  Same;  what  care  he  must  use  in  furnishing  materials  to  servant. — The 
master  is  bound  to  use  ordinary  care — such  care  as  men  of  ordi- 
nary prudence  exercise  under  like  circumstances  for  their  own 
protection,  in  the  selection  of  careful  and  skillful  servants,  and  in 
furnishing  fit  and  safe  materials,  and  appliances  or  machinery 
necessary  and  proper  for  the  service,  aid  for  injuries  arising  from 
a  breach  of  this  duty  in  either  particular,  he  is  liable  to  a  servant, 
but  he  is  not  to  be  understood  as  insuring,  or  warranting  the 
safety,  or  fitness  of  the  materials  furnished,  nor  the  diligence  and 
Competency  of  the  other  servants  in  the  performance  of  their  re- 
spective duties.    lb.  13. 
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1.  dlty  Court  of  Mobile;  power  of  to  adjourn. — Under  the  provisions  of 
the  Act  of  January  15,  1877,  to  regulate  tiie  sessions  of  the  City 
Court  of  Mobile,  the  terms  for  crimihal  business  may  continue 
until  the  business  is  disposed  of,  and  the  court  having  met  at  the 
time  and  place  appointed,  if  it  has  the  inherent  power  to  adjourn 
for  a  week,  and  organize  a  grand  jury  when  again  in  session  on 
the  day  to  which  it  Was  adjourned.     Williams  v.  The  State,  183. 

MONEY  HAD  AND  RECEIVED. 

1.  Money  had  and  received;  ivhen  principal  may  maintain  against  agent. 
To  enable  the  principal  to  maintain  an  action  for  money  had  and 
received  against  a  person  to  whom  the  agent  has  paid  the  princi- 
pal's money,  in  discharge  of  his  o^vn  debt,  it  must  be  shown  that 
the  agent  is  in  default  to  the  principal,  and  that  the  latter  had  not 
the  means  of. indemnity  in  his  hands.  Mobile  tfe  Montgomery  Rail- 
way Co.  V.  Felrathf  189. 

Mortgage. 

1.  Mortgage  of  implanted  crop  conveys  only  equitable  title. — A  mortgage 

of  an  unplanted  crop  conveys  only  an  equitable  title  which  will 
not  support  trover,  detinue,  or  trespass.  Elmore  v.  Simon  <fe 
Bro.  526. 

2.  Consideration  of  mortgage ;  recitals,  and  burden  of  proof . — When  tha 

validity  of  a  mortgage  is  assailed  by  creditors  whose  debts  were 
in  existence  at  the  time  it  was  executed,  its  recitals  of  a  consid- 
eration are  not  evidence  against  them,  and  the  onus  is  on  the 
mortgagee  to  prove  his  debt.  Boiling  v.  Jones,  508. 
8.  Entering  satisfaction  of  mortgage  on  record.  ;  transfer  before  request  ; 
admissibility  of  record  of  pending  suit  by  assignee. — When  a  mort- 
gage has  been  transferred  before  request  to  enter  satisfaction  on 
the  record,  the  mortgagee  is  not  liable  to  the  statutory  penalty  for 
a  failure  or  refusal  to  enter  satisfaction  on  request  afterwards  made 
(Code,  §§  2222-23) ;  and  action  being  brought  against  him  to 
recover  the  penalty,  the  record  of  a  suit  by  the  assignee  against 
the  mortgagor,  pending  at  the  commencement  of  the  action,  is 
competent  evidence  to  prove  notice  of  the  transfer,  if  for  no  other 
purpose.     Harris  v.  Swanson  &  Bro.  486. 

4.  Fraudulent  foreclosure  of  mortgage. — A  decree  foreclosing  a  mort- 

gage will  not  be  set  aside,  at  the  instance  of  a  creditor  of  the  mort- 
gagor, because  of  a  fraudulent  intent  on  the  part  of  the  mortgagor 
(who  was  the  defendant  in  the  decree),  unless  the  mortgagee  and 
complainant  had  knowledge  of  such  fraudulent  intent,  partici- 
pated in  it  colhisively,  or  had  knowledge  of  facts  sufficient  to 
charge  him  with  notice.     Cromelin  v.  McCauley,  54'2. 

5.  Validity  of  mortgage  assailed  jor  fraud. — A  mortgage  will  not  te 

held  fraudulent  at  the  instance  of  creditors,  merely  because  it 
was  given  to  secure  an  antecedent  debt,  and  the  mortgagee  knew 
that  the  mortgagor  was  financially  embarrassed.     lb.  542. 

6.  Payment  of  mortgage  debt  no  defense  to  action  by  mortgagee. — Under  a 

mortgage  of  chattels,  payment  of  the  mortgage  dybt,  before  action 
brought,  will  defeat  a  recovery;  but,  in  reference  to  mortgages  of 
real  estate^  this  court  has  adopted  a  different  rule,  and  iiokls  the 
mortgagee  entitled  to  recover  at  law,  as  against  the  mortgagor 
and  those  claiming  under  him,  whenever  the  mortgage  is  sileilt  as 
to  his  right  to  take  possession,  or  when  the  period  has  expired 
during  which  the  right  of  possession  is  reserved  to  the  mortgagoT, 
and  payment  of  the  debt  will  not  defeat  a  recovery  in  such  action ; 
though  "it  seems  to  be  settled,  that  as  against  all  persons,  except 
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the  mortgagee  and  those  claiming  in  his  right,  the  legal  title  is  in 
the  mortgagor  until  foreclosure."     Slaughter  v.  Doe,  494. 

7.  Mortgaged  property;   equity  tv ill  interfere  to  prevent  the  removal  of 

from  the  State. — A  court  of  equity  will  interfere,  before  the  law  day 
of  the  mortgage,  and  before  the  mortgagee  has  a  right  to  proceed 
at  law,  and  restrain  the  removal  of  the  mortgaged  property  beyond 
the  jurisdiction  of  the  court.     Walker  v.  Radford,  446. 

8.  Seizure,  writ  of  ;  allov)ed  under  statute  to  prevent  removal  of  mortgaged 

property. — When  a  case  for  equitable  interference  is  shown,  the 
statute  (Code,  ^  3857-3853)  authorizes  a  writ  of  seizure  to  pre- 
vent the  removal  of  mortgaged  property  beyond  the  State,  instead 
of  an  injunction,  which  would  be  the  approjiriate  remedy  in  the 
absence  of  the  statute.    lb.  446. 

9.  Removal  of  mortgaged  property  out  of  the  State  ;  ground  of  equity  to 

prevent. — The  ground  of  equitable  interference,  in  such  cases,  is 
the  prevention  of  injury  to  the  present  or  future  rights  of  the 
mortgagee,  and  the  injury  must  be  shown,  and  it  must  appear 
that  the  mortgagor,  or  those  claiming  under  him,  have  done,  or 
are  about  to  do,  some  act  which  violates  the  mortgagee's  rights 
and  beyond  the  rights  of  the  mortgagor,  and  for  which  the  law 
does  not  give  an  adequate  and  appropriate  remedy.     lb.  436. 

10.  Same;  temporary  removal  of  property  no  ground  for  equitable  inter- 

ference.— But  the  mortgagor  is  not  to  be  hindered  in  the  legitimate 
use  of  the  property,  and  a  mere  temporary  removal  of  the  prop- 
erty outof  the  State,  accompanied  by  an  honest  intention  to  return 
it  before  the  law  day  of  the  mortgage,  and  without  any  intention 
to  affect,  embarrass,  or  impair  the  rights  of  the  mortgagee,  will 
not  authorize  a  court  of  equity  to  interfere  by  injunction,  or  the 
statutory  writ  of  seizure,  to  prevent  the  removal  of  the  property. 
lb.  446. 

11.  Mortgagee ;  when  he  is  a  purchaser  for  a  valuable  consideration. 

When  a  mortgage  is  taken  as  security  for  a  pre-existing  debt,  the 
mortgagee  is  not  a  purchaser  for  a  valuable  consideration,  but  the 
rule  is  different  when  the  mortgage  is  taken  for  a  debt  contempo- 
raneously created,  or  when  the  day  of  payment  is  extended. 
Craft  v.  'Russell,  9. 

12.  Mortgage,  sale  of  lands  under  ;  when  a  nullity. — A  sale  of  lands,  un- 

der a  power  of  sale  contained  in  a  mortgage,  which  rests  wholly 
in  parol,  does  not  divest  the  mortgagee  of  the  legal  title,  nor  cut 
off  the  mortgagor's  equity  of  redemption,  and  is  a  mere  nullity. 
Jackson  et  al.  Adm'rs,  v.  Scott  el  al.  99. 

13.  Same;  payment  of  mortgage  debt,  no  defense  to  action  of  ejectment. 

Payment  of  the  mortgage  debt,  in  whole  or  in  part,  after  for- 
feiture, is  no  defense  to  an  action  of  ejectment  by  the  mortgagee. 
lb.  99. 

14.  Senior  and  junior  mortgagees ;  breach  of  agreement  between,  no  ground 

of  equitable  jurisdiction. — When  a  senior  and  junior  mortgagee, 
whose  mortgages  covered,  in  part,  the  same  property,  agreed  that 
if  the  junior  mortgagee  would  not  advertise  under  his  mortgage, 
the  senior  mortgagee  would,  after  satisfying  his  debt,  turn  over 
the  surplus  of  the  proceeds  of  the  sale  of  property  which  was 
mortgag(;d  to  him  alone,  to  the  junior  mortgagee,  an  action  at  law 
would  lie  for  the  breach  of  such  an  agreement,  which  furnishes  no 
ground  of  equitable  jurisdiction.     Turner  v.  Flinn  et  ol.  529. 

MUNICIPAL  CORPORATIONS.    See  Cobpobations. 

NEGLIGENCE. 

1.  Contributory  negligence  ;  infant  not  guilty  of. — An  infant  \inder  six 
years  of  age,  is  not  of  sufficient  discretion  to  be  guilty  of  contribu- 
tory negUgence.     Bay  Shore  R.  R.  Co.  v.  Harris,  6. 
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2.  Employee  ;  when  may  recover  damages  sustained  by  reason  of  defect- 

ive materials,  (Sec. — While  a  passenger  may  recover  damages  from 
a  railroad  company  on  a  presumption  of  negligence,  whenever  in- 
juries are  received  because  of  unfit  instrumentalities  employed  in 
his  transportation,  a  servant  or  employee  of  the  company  can  not 
recover  without  proof  of  negligence,  either  in  the  selection  of  in- 
strumentalities originally  defective  and  unsafe,  or  in  the  use  of 
unsafe  instrumentalities  after  knowledge  of  their  defective  condi- 
tion ;  and  such  knowledge  on  the  part  of  a  fellow  servant  is  not 
sufficient  to  charge  the  company  with  notice  of  the  defect.  Smoot 
V.  Mobile  it-  Montgomery  R.  R.  Co.  13. 

3.  Contributory  negligence  ;  rule  as  to  defense  of,  stated. — When  con- 

tributory negligence  is  relied  on  as  a  defense  to  an  action  for 
damages,  it  is  not  essential  that  the  plaintiff  should  have  been  the 
cause  of  the  injury,  for  if  his  negligence  .contributed  proximately 
to  an  injury  which  he  could  have  avoided  by  the  use  of  ordinary 
care  or  diligence,  he  can  not  recover.  Gothard  v.  Alabama  Great 
Southern  R.  R.  Co.  114. 

4.  Same  ;  when  no  defense. — Although  one  negligently  exposes  himself 

to  peril,  yet,  if  he  uses  proper  diligence  in  escaping  the  danger 
when  it  becomes  apparent,  and  the  defendant  fails  to  use  all  the 

f)roper  means  in  his  power  to  avert  the  danger,  the  defendant  is 
iable,  and  the  original  negligence  is  no  defense  to  the  action. 
lb.  lU. 

5.  Same ;  negligence  to  walk  or  drive  on  railroad  track  without  looking 

out  for  trains. — When,  in  action  against  a  railway  company  to  re- 
cover damages  for  personal  injuries,  the  evidence  shows  that  the 
plaintiff  placed  himself  in  peril  by  driving  his  wagon  and  team 
on  a  crossing  without  looking  out  for  approaching  trains,  at  a 

f)lace  where  his  view  was  so  obstructed  that  he  could  not  see  a 
ocomotive  which  was  approaching,  and  near  at  hand,  and  by 
which  he  was  struck  and  injured,  it  is  such  negligence-  as  pre- 
cludes a  recovery,  unless  the  defendant  could  have  averted  the 
injury  by  the  use  of  all  means  which  were  reasonably  capable  of 
adoption  for  the  purpose,    lb.  114- 

6.  Negligence  to  run  trains  in  a  city  at  a  speed  prohibited^  by  ordinance. 

It  is  negligence  to  run  a  railway  train  within  the  limits  of  a  city 
at  a  rate  of  speed  which  is  prohibited  by  a  municipal  ordinance, 
but  when  the  speed  allowed  by  the  ordinance  was  six  miles  per 
hour,  and  an  accident  occurred  when  a  train  was  running  at  less 
speed  than  was  prohibited,  and  the  bell  was  being  rung  when  an 
injury  was  inflicted,  this  would  be,  prima  facie,  the  exercise  of 
due  caution.     lb.  114- 

7.  Contributory  negligence  ;  defense  of  vitiated  when  injury  inflicted  in- 

tentionally.— When  contributory  negligence  is  relied  on,  as  a  de- 
fense to  an  action  to  recover  damages  for  personal  injuries,  if  it  be 
shown  that  they  were  inflicted  recklessly,  wantonly,  or  inten- 
tionally, such  defense  is  vitiated  and  overcome.  Cook,  Adm'r,  v. 
Cen.  R.  R.  &  Banking  Co.  of  Ga.  et  al.  533. 

8.  Same ;  when  defense  of  vitiated,  althoxigh  injury  not  inflicted  inten- 

tionally.—When,  in  "an  action  to  recover  damages  for  personal  in- 
juries, the  defense  of  contributory  negligence  is  relied  on,  the  de- 
fendant is  liable,  although  the  plaintiff's  negligence  essentially 
co-operated  to  produce  the  injury,  when  it  could  have  been 
averted  by  the  exercise  of  reasonable  care  and  prudence  on  the 
part  of  the  defendant,  or  his  servants,  after  discovering  the  dan- 
ger in  which  the  party  injured  stood.     lb.  533. 

9.  Comparative  negligence  ;  doctrine  of,  does  not  prevail  in  this  State. 

The  doctrine  of  "comparative  neghgence  "  does  not  prevail  m 
(42) 
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this  State;  and  charges  based  on  it  are  properly  refused.   Tb.  5SS. 

10.  Contributory  negligence  ;  when  not  invoked  against  person  in  danger. 

Contributory  negligence  is  not  charged  upon  one  who  suddenly 
acts  wildly  when  peril  comes  upon  him  unwarned,  and  in  the  ab- 
sence of  any  evidence  throwing  light  on  the  matter,  he  will  be 
presumed  to  hav^e  used  that  care  and  precaution  which  the  law 
requires,  and  to  which  instinct  would  prompt  him  in  saving  his 
life.    lb.  533. 

11.  Negligence  of  person  walking  on  railway,  in  avoiding  danger,  must  be 

submitted  to  the  jury. — When  a  person,  walking  over  a  long  trestle 
on  a  railway,  let  himself  down  under  the  ties  to  avoid  being  run 
over  by  an  approaching  train,  but  being  unable  to  get  upon  the 
track  again,  fell  and  was  killed,  a  charge  which  submitted  to  the 
jury  the  question  of  his  negligence  in  attempting  to  cross  the 
trestle,  but  which  ignored  the  question  of  due  caution  in  regain- 
ing his  position,  ofl  which  there  was  evidence,  was  misleading 
and  properly  refused.    lb.  533. 

NOTICE. 

1.  Record  of  vjritten  contract,  when  not  notice. — The  record  of  a  written 

contract  for  the  conditional  sale  of  personal  property,  in  the  office 
of  the  judge  of  probate,  is  unauthorized  by  statute,  and  is  not 
notice  to  a  sub-purchaser,  of  the  claim  of  the  original  vendor. 
Fairbanks,  Morse  &  Co.  v.  The  Eureka  Co.  109. 

2.  Notice  to  produce  papers,  insufficient. — A  notice  to  the  plaintiff  to 

produce  on  the  trial  letters  received  in  answer  to  letters  written 
on  his  behalf  by  "  P.",  will  not  render  admissible  proof  of  the 
contents  of  letters  written  to  "P."  This  would  be  to  admit  sec- 
ondary evidence  of  the  contents  of  letters  without  proof  of  their 
loss  or  destruction,  and  without  any  proper  predicate  for  its  in- 
troduction.    Mobile  Life  Ins.  Co.  v.  Egger,  134. 

3.  Notice  of  fact,  when  imputed. — A  person  is  chargeable  with  notice  of 

a  fact,  when  the  circumstances  were  sufficient  to  put  him  on  en- 
quiry, and  the  fact  could  have  been  ascertained  by  the  use  of  reas- 
onable diligence.  Mobile  &  Montgomery  Railway  Co.  v.  Felrath,  189. 

4.  Notice  to  deputy  sheriff,  when  equivalent  to  notice  to  sheriff. — Notice 

to  a  deputy,  appointed  by  a  sheriff,  and  authorized  to  make  a 
levy  of  an  attachment,  at  the  time  he  makes  such  levy  and  takes 
possession  of  the  property,  of  the  existence  of  a  former  lien,  is 
notice  to  the  sheriff.     Scarborough  v.  Malone  et  al.  570. 

5.  Notice  to  directors  of  solvency  of  bank;  what  is. — An  insurance  com- 

pany engaged  in  a  general  banking  and  insurance  business,  hav- 
ing a  capital  of  .$100,000,  of  which  $70,000  is  loaned  out  on  mort- 
gages of  real  estate  of  the  same  (but  no  greater)  nominal  value, 
cannot  be  considered  in  a  healthy  or  prosperous  condition ;  and  its 
directors  being  chargeable  with  a  knowledge  of  its  condition, 
when  they  are  sought  to  be  charged  with  the  loss  of  trust  funds 
borrowed  from  a  guardian,  on  whose  bond  they  are  sureties,  can- 
not claim  to  have  acted  in  ignorance.    Lee  v.  Lee,  406. 

NUISANCES. 

1.  Nuisance;  equity   has  jurisdiction  to  restrain. — The  jurisdiction  of 

courts  of  equity  to  restrain  the  commission  or  continuance  of  nu- 
■  isances,  public' or  private,  is  well  settled,  and  has  been  frequently 
4-ecognized  in  this  court;  it  is  founded  on  the  ability  of  the  court 
to  afford  more  complete  relief  than  courts  of  law  can  grant. 
Ogletree  v.  McQuaggs  et  al.  580. 

2.  Sum£;  when  trial  of  action  or  issue  at  law  necessary  before  equity  wiU 

enjoin. — If  the  thing  sought  to  be  prohibited  is  in  itself  a  nuisance 
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the  court  will  interfere  to  stay  irreparable  mischief,  without  wait- 
ing for  the  result  of  a  trial  at  law ;  and  will,  according  to  the  cir- 
cumstances, direct  an  issue,  or  allow  an  action  at  law,  and  even 
expedite  the  proceedings,  if  necessary,  continuing  the  injunction  in 
the  meantime.  But,  when  the  thing  sought  to  be  restrained  is 
not  necessarily  obnoxious,  Jjut  only  may  prove  so  according  to 
circumstances,  then  the  court  will  refuse  to  interfere  until  the 
matter  has  been  tried  at  law — generally  by  an  action,  but  some- 
times, where  an  action  could  not  be  properly  framed,  on  an  issue 
out  of  chancery.     lb:  580. 

3.  Same;  evidence  required  before  equity  will  declare  thing  to  be  without 

trial  of  issue. — Unless  the  evidence  is  full,  clear,  and  convincing, 
the  court  will  not  take  upon  itself  to  decide,  without  an  issue  at 
law,  that  a  nuisance  in  fact  exists,  or  that  a  thing  which  may  or 
may  not  become  a  nuisance  will  so  operate.     lb.  580. 

4.  Mill-dams;  when  erection  of  restrained  without  action  at  law. — A 

nuisance  which  operates  to  destroy  health,  or  to  seriously  dimin- 
ish the  comfortable  enjoyment  of  a  dwelling-house,  is  productive 
of  irreparable  mischief,  for  which  no  adequate  remedy  at  law  can 
be  given  ;  and  the  erection  of  dams,  or  other  obstructions,  which 
materially  afTect  the  natural  flow  of  a  running  stream,  and  injure 
the  health  of  persons  living  in  the  neighborhood,  has  been  re- 
strained by  injunction,  without  waiting  the  result  of  an  action,  or 
the  trial  of  an  issue  at  law .    lb.  580. 

5.  Same;  statutory  policy  as  to  erection  of,  followed  in  courts  of  equity. 

From  a  very  early  period  in  the  history  of  this  State,  down  to  the 
present  time,  the  erection  of  mill-dams,  or  other  similar  obstruc- 
tions of  a  running  stream,  have  been  controlled  by  statutory  pro- 
visions, which  indicate  a  settled  policy  to  subordinate  the  right  of 
the  proprietor  to  build  such  structures  to  the  preservation  of  the 
health  of  the  neighborhood ;  and  in  the  class  of  cases  to  which 
these  statutory  provisions  relate,  the  jurisdiction  of  courts  of 
equity  should  be  exercised  in  furtherance  of  this  policy.     lb.  580. 

PAETITION. 

1.  Partition;  proceedings  for  sale  of  land  for,  on  petition  not  containing 

jurisdictional  averments,  is  void. — A  proceeding  before  the  probate 
judge  for  the  partition  of  land  among  several  joint  tenants,  or  ten- 
ants in  common  (Code,  §  3514),  is  coram  non  judice  and  void, 
when  the  petition  does  not  contain  the  averments  necessary  to 
give  the  court  jurisdiction.     Johnson  et  al.  v.  Ray,  603. 

2.  Same;  when  petition  for  sale  of  lands  for  is  fatally  defective. — In  this 

case  the  petition  is  fatally  defective,  because  it  does  not  appear  to 
have  been  filed  by  any  person  entitled  to  ask  a  partition  ;  and  be- 
cause it  does  not  set  forth  the  interest  of  each  tenant  in  the  land  ; 
and  because  it  does  not  specify  the  number  of  shares  into  which 
the  land  or  money  is  to  be  divided.     lb.  603. 

PARTNERSHIP. 

1.  Bona  fide  holder  of  partnership  note,  who  is  not. — One  who  know- 

ingly takes  the  negotiable  note  of  a  partnership  in  payment  of  the 
individual  debt  of  one  of  the  partners,  is  not  a  bona  fide  holder  or 
purchaser  of  such  paper,  and  cannot  enforce  it  against  the  other 
partners.     Tyree  v.  Lyon,  Murphy  &  Co.  1. 

2.  Partnership ;  may  be  created  as  to  third  persons  by  the  reception  of 

profits. — Although  one  may  not  have  an  interest  in  the  capital  or 
property  employed  in  a  particular  business,  yet  if  he  has  an  in- 
terest in  the  profits  of  sucli  business,  as  profits,  this  will  consti- 
tute him  a  partner  as  to  third  persons.  McDonald  v.  The  Battle 
House  Co.  90. 
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3.  Same  ;  contract  in  this  case  did  not  create  partnership. — Where  a  con-' 

tract  provided  that  a  hotel  company  should  receive  one-tenth  of 
the  gross  receipts  of  the  hotel  as  rent  from  their  lessee,  such  par- 
ticipation in  the  gross  receipts  did  not  constitute  a  partnership 
between  the  lessee  and  the  company.  McDonnell  v.  The  Battle 
House  Company,  90. 

4.  Promissory  note  of  partnership;  when  anus  on  plaintiff  to  show  assent 

of  partners  to. — AVhen  a  promissory  note,  purporting  to  have  been 
executed  by  a  partnership,  is  shown  to  have  been  signed  by  a 
partner  in  renewal  of  a  note  given  for  the  debt  of  another  firm  of 
which  that  partner  alone  was  a  member,  the  onus  is  on  the  plain- 
tiff to  show  the  assent  of  the  other  partners  to  its  execution.  Ty- 
ree  v.  Lyon,  Murphy  &  Co.  1. 

5.  Sam£  ;  assent  of  partner  to,  not  implied  from  silence. — ^This  assent 

may  be  express  or  implied,  but  the  mere  silence  of  the  other  part- 
ners, when  informed  of  the  existence  of  the  note,  is  not  of  itself 
evidence  that  they  had  assented  to  its  execution.    lb.  1. 

6.  Partnership  ;  effect  of  conveyance  of  lands    to. — A  conveyance  of 

lands  to  a  partnership,  by  its  firm  name,  vests  the  title,  at  law,  in 
the  several  partners  as  tenants  in  common.  Slaughter  v.  Doe,  ex 
dem.  Swift,  Murphy  &  Co.  494- 

7.  Partners  inter  sese  ;  what  constitutes. — Parties  do  not  become  partners 

int^r  sese,  unless  there  is  a  stipulation  in  the  agreement  for  a  com- 
munity of  risks,  as  well  as  a  partition  of  gains.  Mayrant  &  Co. 
V.  Marston,  Brown  &  Co.  453. 

8.  Same;  particular    contract  held  not  to  constitute. — A  contract  by 

which  two  firms  agreed  to  divide  equally  the  profits  of  their  busi- 
ness, after  excluding  a  certain  portion  of  such  profits  "to  cover  ex- 
penses," stipulating,  also,  "  that  the  business  of  their  respective 
firms  should  be  conducted  entirely  separate,"  neither  being  bound 
to  contribute  anything  to  the  expenses  or  losses  of  the  other,  does 
not  constitute  the  two  firms  partners  inter  sese.     lb.  433. 

PARTY-WALL. 

1.  Party-wall;  liability  for  cost  of,  as  between  adjacent  proprietors,  and 
injunction  against  use. — When  a  wall  is  erected  by  the  owner  of  a 
lot,  on  the  boundary  line  between  his  own  and  the  adjoining  lot, 
resting  partly  upon  each,  the  law  imposes  no  obligation  on  the 
owner  of  the  adjacent  lot  to  contribute  to  the  cost  of  its  erection ; 
nor  will  a  court  of  equity  enjoin  him,  or  a  subsequent  purchaser, 
from  the  use  of  the  wall  without  making  contribution,  in  the  ab- 
sence of  a  promise  to  contribute.     Preiss  v.  Parker,  500. 

PLEADING  AND  PRACTICE. 

Parties,  I. 
1.  Separate  estate  of  wife;  when  husband  must  join  in  suit  for. — The  pro- 
vision of  the  statute  allowing  the  wife  to  sue  alone  (Code,  §  2892), 
when  the  suit  relates  to  her  separate  estate,  refers  only  to  the 
estate  created  by  the  laws  of  Alabama,  and  not  to  those  created 
by  the  laws  of  any  other  State ;  and  where  the  wife  has  an  inter- 
est in  the  suit  under  the  laws  of  such  State,  the  husband  is  a 
proper  party  plaintiff.     King  v.  Martin,  177. 

Complaint,  II. 

1.  Amended  complaint;  filed   without  leave    of  co«?'i.— "When,   in  an 

action  of  trover  commenced  before  a  justice  of  the  peace,  the 
plaintiff  files,  without  leave  of  the  court,  an  amended  complaint 
containing  a  count  in  case,  it  is  error  to  strike  such  amended  com- 
plaint from  the  files.     Elmore  v.  Simon  &  Bro.  526. 

2.  Duplicity  in  a  complaint  not  ground  of  demurrer. — Duplicity  in  a 
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complaint  could  only  be  reached,  at  common  law,  by  special  de- 
murrers, and  since  the  abolition  of  such  demurrers,  is  not  a  ground 
of  demurrer.     Houston  et  al.  v.  Hilton  et  al.  374. 

3.  Complaint  against  one  partner,  with  summons  against  partnership, 
and  judgments  against  "defendants;"  amendment  of  clerical  mis- 
prision.— In  trover,  the  summons  was  against  R.  &  A.  as  partners, 
and  was  returned  executed  "by  leaving  a  copy  with  R.  and  R.  & 
A.,  defendants;"  while  the  complaint  was  against  R.  alone,  and 
he  alone  pleaded,  though  R.  &  A.  were  named  as  defendants  in 
the  marginal  statement  of  the  parties'  names  in  the  judgment- 
entry,  which  also  recited  that  the  parties  came  by  attorney,  and 
the  judgment  on  verdict  was  entered  against  the  defendants. 
Held,  on  errors  assigned  by  R.  &  A.,  each  separately,  and  by  R. 
&  A.  as  partners,  that  R.  alone  was  sued,  and  the  judgment  was 
against  him  alone  ;  that  the  use  of  the  word  defendants  instead  of 
defendant,  in  the  judgment-entry,  was  a  clerical  misprision,  which 
was  amendable  on  motion  in  the  court  below,  and  was  no  ground 
of  reversal;  and  the  judgment  was  affirmed,  on  all  the  assign- 
ments of  error.  Renfro  &  Andrews  v.  Willis,  488. 
Demurrer,  III. 

1.  Demurrer;  when  interposed,  and  when  considered  on  error. — This 
court  will  not  consider  the  merits  of  a  demurrer  to  the  complaint, 
when  the  record  shows  that  it  was  interposed  after  a  plea  to  the 
merits  had  been  filed ;  nor  when  the  record  fails  to  show  that  the 
court  below  acted  on  it.  Renfro  &  Andrews  v.  Willis,  488. 
IV.     Pleas. 

1.  Sworn  plea  ;  when  necessary. — In  an  action  for  work  and  labor  done 

at  the  instance  of  the  defendant,  if  the  complaint  alleges  that  the 
claim  is  now  due  and  is  the  property  of  the  plaintiff,  and  the  de- 
fendant does  not  by  a  sworn  plea  deny  the  plaintiff' s»ownership, 
no  question  as  to  it  can  be  raised  in  this  court.  Finnegan  v. 
Frank,  21. 

2.  Sworn  plea ;  when  necessary  to  let  in  defense  of  plaintiff^ s  want  of  in- 

terest.— When  a  complaint  contains  a  count  on  a  written  contract 
in  which  the  name  of  the  plaintiff  appears  as  one  of  the  parties, 
there  must  be  a  sworn  plea  interposed  denying  the  interest  or 
ownership  of  the  plaintiff,  in  order  to  let  in  the  defense  that  the 
plaintiff  is  not  the  person  really  interested.  Mobile  Life  Ins,  Co. 
V.  Egger,  134. 

3.  Former  recovery,  plea  of,  when  defective. — A  second  suit  is  not  barred 

by  former  recovery,  unless  the  first  one  was  brought  on  the  same 
cause  of  action,  or  on  part  of  one  and  the  same  indivisible  con- 
tract, and  a  plea  which  fails  to  aver,  or  a  replication  which  fails 
to  negative  this  fact,  is  defective.     Moberly  v.  Peek,  345. 

4.  Same ;  must  show  jurisdiction. — A  plea  of  former  recovery  which 

fails  to  aver,  or  show  in  some  way,  that  the  court  which  tried  the 
first  suit  had  jurisdiction  of  the  subject  matter,  is  defective. 
lb.  345. 

5.  Plea  of  general  issue,  when  available. — The  plea  of  the  general  issue 

being  limited  by  statute  to  cases  "  where  the  defendant  relies  on 
a  denial  of  the  cause  of  action  as  set  forth  by  the  plaintiff  "  (Code, 
§  2988),  the  defendant  in  ejectment  can  not,  under  the  plea  of  not 
guilty,  prove  payment  or  satisfaction  of  the  mortgage  under  which 
the  plaintiff  claims  title.  Slaughter  v.  Doe  e.  d.  Swift,  Murphy 
&  Co.  494. 

6.  Argument  before  jury,  regulated  by  the  court. — If  the  defendant's 

counsel  declines  to  address  the  jury,  the  court  may  nevertheless, 
in  its  discretion,  permit  a  concluding  argument  by  the  plaintiff's 
counsel.     Yeates  v.  Mobile  &  Montgomery  R.  R.  164. 
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I.    Realty. 

1.  Possession  of  lands  ;  evidence  of  title  prevails  over  subsequent  possession. 

The  quiet,  peaceable  possession  of  lands,  for  a  definite  period, 
under  claim  or  title,  and  accompanied  by  acts  of  ownership,  is 
prima  facie  evidence  of  a  legal  title,  and  must  prevail,  at  law, 
over  a  subsequent  possession,  not'  shown  to  be  under  a  superior 
legal  title.    Potts  v.  Coleman,  217. 

2.  Same;  eharacter  of,  when  acquired  as  an  advancement  by  parol. 

When  a  father  puts  his  son  in  possession  of  land,  intending  it  as 
a  gift  or  advancement,  the  intention  resting  only  in  parol,  a  mere 
tenancy  at  will  is  created ;  and  such  possession  can  not  become 
adverse,  except  by  a  dissolution  of  the  tenancy,  and  an  open, 
clear,  positive,  continuous  disavowal  of  the  title  of  the  father,  and 
the  assertion  of  a  hostile  title  which  is  brought  to  his  knowledge. 
lb.  217. 

3.  Possession  ;  as  betxveen  lessor  and  lessee. — When  there  is  no  stipula- 

tion to  the  contrary  in  the  lease,  the  lessor  impliedly  covenants, 
that  the  demised  premises  shall  be  open  to  entry,  by  the  lessee, 
at  the  time  fixed  by  the  contract  for  him  to  take  possession.  King 
V.  Reynolds,  229. 

4.  Same  ;  same. — But  if,  after  the  time  when  the  lessee  is  entitled  to 

possession,  under  the  lease,  whether  he  has  actual  possession  or 
not,  a  stranger  trespasses  on,  or  takes  possession  of,  and  holds 
the  lands,  this  is  a  wrong  to  the  lessee,  for  which  the  lessor  is  not 
responsible.    lb.  229. 

5.  Same  ;  same. — AVhen  in  an  action  by  a  lessee  against  his  lessor, 

for  a  breach  of  the  implied  covenant  to  deliver  possession,  the 
evidence  is  conflicting,  as  to  whether  a  trespasser  was  in  posses- 
sion of  the  lands,  at  the  time  fixed  in  the  lease  for  taking  posses- 
sion, it  is  error  to  refuse  a  charge  which  submits  this  question  to 
the  juiy.     lb.  229. 

II.  Personalty. 

6.  Possession  only  prima  facie  evidence  of  title. — The  possession  of  per- 

sonal property  is  only  prima  facie  evidence  of  title,  and  cannot  be 
relied  on  as  higher  evidence  to  divest  the  true  owner  of  the  title 
to  his  property.    Fairbanks,  Morse  dc  Co.  v.  The  Eureka  Co.  109. 

PRINCIPAL  AND  AGENT. 

1.  Principal  may  recover  property  misused  by  his  agent. — When  an  agent 

has  misapplied  or  misused  the  property  of  his  principal,  the  latter 
may  pursue  and  recover  it.  Mobile  &  Montgomery  Railway  Co.  v. 
Felrath,  189. 

2.  Same  ;  can  not  recover  money  misapplied  by  agent. — But  this  princi- 

pal can  not  be  applied  to  money  which  has  no  "  ear  marks,"  and 
can  not  be  identified.  When  it  passes  to  the  possession  of  another 
who  acquires  it  for  a  valuable  consideration,  and  without  notice, 
it  can  not  be  reclaimed.     lb.  189. 

3.  Agency ;  how  proved. — The  general  rule  is,  that  agency  must  be 

proved  otherwise  than  by  the  mere  act  of  the  agent,  before  it  can 
be  assumed  that  such  acts  are  binding  on  the  principal ;  and  the 
mere  acts  of  the  assumed  agent,  not  accompanied  by  evidence 
tending  to  show  that  the  principal  had  knowledge  of,  or  assented 
thereto,  are  not  competent  evidence  to  be  submitted  to  a  jury. 
Talladega  Ins.  Co.  v.  Peacock,  Adm'r,  253. 

4.  Same  ;  same. — But  when  there  is  any  evidence  tending  to  show  the 

assent  of  the  principal  to  the  act  of  the  agent,  these  acts,  in  con- 
nection with  the  assent  of  the  principal  thereto,  must  go  to  the 
jury  as  evidence ;  and  if  the  acts  of  the  supposed  agent  are  so  con- 
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tinuous  in  tlieir  character,  and  of  such  a  nature  as  to  furnish,  in 
themselves,  any  reasonable  ground  of  inference  that  they  were 
known  to  the  principal,  and  that,  in  the  absence  of  authority,  he 
would  not  have  suffered  them,  such  acts  are  competent  evidence 
to  be  submitted  to  the  jury.     lb.  253. 

5.  Agent;  may  testify  that  lie  made  full  andhonest  disclosure  of  authority. 
.  The  defendant,  after  he  has  stated  all  that  passed  between  him 

and  the  plaintiff,  may  testify  that  he  made  a  full  and  honest  dis- 
closureto  him  as  to  the  extent  of  his  authority  to  act  as  agent  in 
the  transaction  on  which  the  suit  is  founded ;  such  a  statement  is 
equivalent  to  saying  that  he  communicated  all  the  facts  within  his 
knowledge  to  the  plaintiff.  Ware,  Murphy  &  Co.  v.  Morgan  & 
Duncan,  461. 

6.  Promise  to  pay  debt  of  another ;  when  cannot  be  enforced. — A  promise, 

verbal  or  written,  to  pay  the  debt  of  another  not  founded  on  a 
precedent  liability,  or  a  new  consideration,  is  gratuitous  and  can 
not  be  enforced.    lb.  461. 

7.  Agent;  lohen  his  contracts  do,'and  when  they  do  not  bind  the  principal. 

When  a  duly  constituted  agent  contracts  in  the  name  of  his  prin- 
cipal, and  does  not  exceed  his  authority,  the  principal  is  bound 
thereby;  and,  although  the  contract  was  unauthorized  by  the 
principal,  if  the  agent  was  guilty  of  no  wrong  and  made  a  full 
and  honest  disclosure  of  the  extent  of  his  authority  to  the  person 
with  whom  he  was  dealing,  and  who  has  all  the  information  the 
agent  possesses  of  his  agency,  there  can  be  no  liability  resting  on 
the  agent.     lb.  461. 

8.  Principal;  cannot  authorize  agent  to  do  that  ivhich  he  cannot  do  him- 

self.— A  principal  cannot  confer  on  an  agent  authority  to  do  that, 
in  his  behalf,  which  he  himself  could  not  do  if  he  were  person- 
ally present  and  acting  for  himself. — Ferguson  v.  Morris  et  al.  389 . 

9.  Same;  agent  or  attorney  could  not  receive. — But  an  agent  or  attor- 

ney has  only  a  special  authority,  and  is  in  no  sense  the  owner  of 
the  debt,  and  (Cannot  receive  in  payment  of  it  anything  but  money, 
or  currency  which  passed  at  par,  and  was  considered  and  treated 
as  money ;  and  the  fact  that  nothing  but  depreciated  currency 
was  in  circulation,  cannot  enlarge  his  authority  in  this  respect. 
lb.  389. 
10.  Agent  signing  instrument  under  seal  ;  authority  to  be  in  writing,  and 
may  be  examined  as  to. — Authority  to  an  agent  to  execute  an  in- 
strument under  seal,  must  be  in  writing ;  and  where  an  agent, 
testifying  to  his  execution  of  such  sealed  instrument,  states  that 
he  had  authority  to  execute  it,  he  may  be  asked,  on  cross-exami- 
nation, if  his  authority  was  in  writing,  and  if  it  is,  it  should  be 
produced,  or  its  absence  satisfactorily  accounted  for,  but  in  any 
event  he  may  be  cross-examined  as  to  its  contents.  Elliott  v. 
Stocks,  336. 

RAILROADS. 

1.  Employee  of  railroad  company;  when  cannot  recover  against,  for  per- 

sonal injury.— tA  railroad  company  is  not  liable  for  damages,  at 
the  suit  of  one  of  its  employees,  for  injuries  received  in  a  collision 
between  two  trains,  when  such  collision  was  caused  by  gross  neg- 
ligence on  the  part  of  the  officers  in  charge  of  one  of  the  trains. 
Bull  V.  Mobile  &  Montgomery  R.  R.  Co.  206. 

2.  Same;  when  may  recover  damages  sxistained  by  reason  of  defective  ma- 

terial, ifcc— While  a  passenger  may  recover  damages  from  a  rail- 
road company  on  a  presumption  of  negligence,  whenever  injuries 
are  received  because  of  unfit  instrumentalities  employed  m  his 
transportation,  a  servant  or  employee  of  the  company  can  not 
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recover  without  proof  of  negligence,  either  in  the  selection  of  in- 
strumentalities originally  defective  and  unsafe,  or  in  the  use  of 
unsafe  instrumentalities  after  knowledge  of  their  defective  con- 
dition ;  and  such  knowledge  on  the  part  of  a  fellow  servant  is  not 
sufficient  to  charge  the  company  with  notice  of  the  defect.  Smoot 
V.  Mobile  dc  Montgomery  R.  R.  Co.  13. 

3.  Cars  and  locomotives,  duty  of  railroad  companies  as  to  inspecting. 

It  is  the  duty  of  a  railroad  company  to  exercise  ordinary  care  for 
the  inspection  of  its  locomotives  and  cars,  and  to  prevent  the  use 
of  those  which  are  unsafe  or  unfit  for  use  ;  hut  a  system  of  inspec- 
tion which  would  embarrass- the  operation  of  the  road  cannot  be 
required.     lb.  13. 

4.  Engineer;  duty  of  as  to  stopping  trains  on  discovering  persons  on  rail- 

way track. — Ordinarily,  persons  who  ^valk  on  railway  tracks  are 
trespassers,  and  the  engineer  is  not  bound  ^o  stop  or  check  his 
train  on  discovering  a  person  on  the  track,  at  a  place  where  he 
can  readily  get  off  and  escape  from  danger,  but  where  the  tres- 
passer does  not  appear  to  be  apprised  of  the  impending  danger, 
or  from  any  cause,  is  unable  to  leave  the  track,  the  rule  is  other- 
wise.    Cook,  Adm'r,  v.  Cen.  R.  R.  &  Banking  Co.  of  Ga.  533. 

5.  Care;  degree  of  required  from  railroad,  companies. — The  law  demands 

of  railroad  companies,  and  their  servants,  only  that  degree  of  dil- 
igence which  very  careful  and  prudent  persons  take  of  their  own 
affairs ;  infallibility  is  not  required  or  expected.     lb.  533. 

6.  "Regrdar  depot  or  stopping  place;"  what  is  not,  within  the  meaning  of 

the  statute,  {Code,  §  1699). — A  place,  not  on  a  public  road  where  a 
railroad  company  was  in  the  habit  of  stopping  its  trains,  for  the 
sole  purpose  of  taking  on  or  putting  off  passengers,  who  had  no- 
tified those  in  charge  of  the  trains  to  do  so,  and  when  such  trains 
would  also  stop  at  other  places  for  this  purpose,  is  not  a  "regular 
depot  or  crossing,"  within  the  meaning  of  the  statute  (Code, 
§  1699),  requiring  the  bell  to  be  rung  or  the  whistle  blown  within 
a  quarter  of  a  mile  of  such  depot  or  crossing.     lb.  523. 

REDEMPTION. 

1.  Redemption,  bill  for;  necessary  averment  in. — A  court  of  equity  will 

not  enforce  the  statutory  right  of  redemption  in  lands  sold  under 
a  power  in  a  deed  of  trust,  when  the  bill  fails  to  aver  that  the 
complainant,  before  it  was  filed,  tendered  the  amount  of  the  pur- 
chaser's bid,  with  ten  per  cent,  per  annum  thereon,  and  demanded 
redemption.     Stocks  v.  Young,  341. 

2.  Delivery  of  possession,  a  condition  precedent  to  the  statutory  right  of 

redemption. — It  is  a  condition  precedent  to  the  statutory  right  of 
redemption,  that  the  debtor  shall  have  delivered  possession  to.  the 
purchaser  within  ten  days  after  the  sale  ;  and  a  bill  which  fails  to 
aver  distinctly  that  this  provision  of  the  statute  has  been  com- 
plied with,  is  without  equity,     lb.  341. 

RELEASE. 

1.  Release',  duty  of  court  to  construe  decree  relied  on  as. — When  the  de- 

fendant relies  on  a  decree  of  the  Chancery  Court  to  show  a  release 
of  the  plaintifTs  cause  of  action,  the  court  must  construe  the  de- 
cree, and  determine  from  its  face,  whether  it  was  intended  to 
operate  as  a  release,  and  a  charge  which  submits  this  question  to 
the  jury  is  erroneous.     Shook  v.  Blount  et  al.  301. 

2.  Same ;  when  parol  evidence  of  consent  of  parties  to  decree  relied  on  is 

not  admissible. — When,  in  such  a  case,  the  decree  shows  nothing 
on  its  face  which  operates  as  a  release,  parol  evidence  that  the 
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plaintiff's  solicitors  consented  to  the  decree,  is  illegal  and  incom- 
petent, lb.  301. 
3.  Release  by  one  of  several  plaintiffs,  or  after  suit  brought. — A  release, 
executed  by  one  of  several  plaintiffs,  without  the  assent  or  author- 
ity of  the  others,  does  not  affect  their  right  of  recovery ;  and  when 
a  release  is  executed  after  suit  brought,  it  does  not  "bar  the  ex- 
pense of  the  suit  theretofore  incurred."  Harris  v.  Swanson  & 
Bro.  486. 

REMOVAL  OF  CAUSES. 

1.  Removal  of  causes  from  State  to'  United  States  courts;  when  may  be 

made. — An  affidavit  and  bond,  for  the  removal  of  a  cause  from  a 
State  court  into  the  United  States  court,  is  filed  in  time,  although 
the  case  has  been  twice  continued  by  the  consent  of  the  party 
seeking  to  remove  it.     Elliott  v.  Stocks  &  Bro.  290 . 

2.  Same. — A  petition  and  affidavit,  filed  under  the  act  of  Congress  of 

March,  1867,  to  remove  a  cause  from  the  courts  of  this  State  into 
the  United  States  courts,  which  shows  that  the  petitioner  is  a  res- 
ident of  another  State,  but  fails  to  show  that  the  opposing  party 
is  a  citizen  of  Alabama,  is  fatally  defective,  and  it  is  not  error  to 
refuse  a  motion  for  removal.    lb.  290. 

SALES. 

1.  Judicial  sales;  relief  to  purchaser  against. — The  doctrine  of  caveat 

emptor  applies  to  judicial  sales,  and  the  purchaser  can  not  resist 
the  payment  of  the  purchase-money,  nor  recover  it  if  paid,  be- 
cause his  purchase  proved  to  be  injudicious  or  worthless.  Boiling 
V.  Jones,  508. 

2.  Same;  sales  by  personal  representative  of,  under  decree,  are  judicial. 

Sales  of  the  lands  of  estates  by  the  personal  representative,  under 
the  decrees  of  the  Probate  Court,  which  fixes  the  place  and  terms 
of  sale,  and  which  are  subject  to  confirmation  by  it,  are  essentially 
and  strictly  judicial.  The  court  is  the  vendor,  and  the  executor 
or  administrator  merely  the  agent  or  officer  through  whom  the 
sale  is  made.     Cruikshank  v.  Luttrell,  318. 

SET-OFF. 

1.  Set-off;  tvhen  will  be  allowed. — If  the  defendant  could  maintain  a 

suit  in  his  own  name  on  the  demand  which  is  proposed  as  a  set- 
off, and  if  he  owned  it  before  action  brought,  or  (if  the  action  be 
by  an  assignee)  before  notice  of  assignment,  provided  the  cause 
of  action  is  not  commercial  paper,  such  set-off  will  be  allowed. 
Collins  V.  Greene,  211. 

2.  Set-off;  executor  sued  individually  can  not  set-off  debt  due  him  as  such. 

An  executor,  when  sued  individually,  can  not  set-off  against  the 
plaintiff's  demand,  damages  arising-from  the  failure  of  the  plain- 
tiff to  comply  with  his  purchase  of  lands,  which  were  sold  by  the 
register  in  chancery,  on  a  bill  filed  by  such  executor  to  enforce 
the  vendor's  lien,  held  by  the  testator  on  the  lands,     lb.  211 

3.  Set-off;  what  demands  are  available  at  law  — .A.  cross  demand,  to  bo 

available  as  a  set-off  at  law,  must  be  such  as  would  support  an  in- 
dependent action  at  law  by  the  defendant,  at  the  commencement 
of  the  suit ;  hence,  a  payment  of  his  principal's  debt  by  the  surety, 
after  the  commencement  of  suit  against  him  on  a  debt  due  to  his 
principal,  is  not  available  as  a  set-off  in  the  action.  Goldthwaite 
v.  National  Bank,  549, 

4.  Same,  as  against  assignee  of  note. — As  against  the  assignee  or  holder 

of  a  promissory  note,  suing  the  maker,  the  doctrine  of  set-off  has 
never  been  carried  further  than  to  put  him  in  tiic   place  of  the 
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f)ajee,  or  party  having  the  beneficial  interest ;  and  a  set-off  in 
avor  of  the  maker,  against  an  intermediate  holder,  has  been  uni- 
formly disallowed,  in  the  absence  of  an  agreement  founded  on 
new  consideration,  between  the  maker  and  such  intermediate 
holder.    Jb.  549. 

STATUTES. 

1.  Statutes;  read  and  construed  with  reference  to  the  common  law. — Stat- 

utes are  always  read  and  construed  in  the  light  of  the  common 
law,  and  are  not  regarded  as  infringing  on  its  rules  and  principles, 
except  so  far  as  may  be  expressed,  or  fairly  implied,  to  give  them 
full  operation.     Scaife  &  Co.  v.  Stovall,  237. 

2.  Same;  effect  of  charge  on  property  created  by. — ^When,  by  a  statute, 

a  charge  is  created  on  property  for  the  satisfaction  of  a  debt,  un- 
less the  intention  is  clearly  expressed,  or  is  matter  of  just  implica- 
tion, it  can  not  be  intended  that  such  charge  has  a  superiority, 
which  the  common  law  does  attach  to  similar  charges,  especially 
a  superiority  which  that  law  has  carefully  withheld.    lb.  237. 

SUMMARY  JUDGMENT. 

1.  Summary  judgment;  error  to  render  against  sheriff  for  failing  tore- 

turn  execution  without  the  intervention  of  a  jury. — A  motion  for  a 
summary  judgment  against  a  sheriff  for  failing  to  return  an  exe- 
cution, is  not  an  "action  founded  on  a  written  instrument  ascer- 
taining the  plaintiff's  demand,''  and  it  is  error  in  such  a  motion, 
to  render  a  final  judgment  by  default  against  the  defendant,  with- 
out the  intervention  of  a  jury,  and  without  the  introduction  of  evi- 
dence to  establish  his  liability  for  the  alleged  neglect  of  duty. 
Warwick  et  al.  v.  Brooks,  252. 

2.  Sheriff;  when  entry  of  motion  against,  not  notice  to. — The  entry,  on 

the  motion  docket,  of  a  motion  against  a  sheriff,  whose  term  of 
office  has  expired,  for  failing  to  pay  over  money  collected  on  exe- 
cution, does  not  operate  as  notice  of  the  motion.  Lovins  et  al.  v. 
Humphries,  437. 

3.  Summary  judgment;  when  motion  for,  discontinued. — When  no  no- 

tice is  given  of  a  motion  for  summary  judgment,  and  no  action  is 
taken  on  it,  at  the  term  at  which  it  was  entered,  such  motion  is 
discontinued,    lb.  437. 

4.  Same;  allegations  and  proof  must  correspond,  on  motion  for. — When 

an  execution  is  described  in  a  motion  against  the  sheriff,  for  fail- 
ure to  pay  over  money  collected  on  it,  as  issued  in  favor  of  one 
person,  and  the  evidence  introduced  relates  to  an  execution  in 
favor  of  a  different  person,  the  variance  is  fatal.     lb.  437. 

5.  Same;  notice  and  motion  for,  joint  proceeding. — When  a  notice  is 

given  to,  and  a  motion  made  against,  a  sheriff,  for  failing  to  pay 
over  money  collected  on  an  execution  issued  in  favor  of  several 
persons,  the  notice  and  motion  form  a  joint  proceeding,  and  it  is 
error  to  render  judgment  on  the  motion  in  favor  of  one  of  the 
plaintiffs  in  execution,     lb.  437. 

6.  Same;  when  motiori  for,  made  by  transferree  must  prove  interest  of 

transferror. — Where  a  motion  was  made  by  the  transferree  of  a 
judgment  against  the  sheriff,  for  failing  to  pay  over  money  col- 
lected on  the  execution  issued  upon  it,  and  the  transfer  did  not 
mention  the  judgment,  but  assigned  the  transferror's  interest  in 
an  estate  which  was  not  shown  to  have  any  connection  with  the 
judgment,  evidence  that  the  judgment  was  embraced  in  the  trans- 
fer, and  of  its  connection  with  the  estate,  was  essential  to  support 
the  movant's  right  to  the  money  collected.    lb.  437. 
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1.  Surety  on  rent  note  ;  when  has  the  right  to  recover  value  of  crop  from 

merchant,  appropriating  it  for  advances  when  delivered  to  pay  rent. 
When  a  tenant  delivers  part  of  his  crop  to  a  surety  on  his  note  for 
rent,  to  be  used  in  paying  rent,  and  the  latter  forwards  it  to  com- 
mission merchants,  to  be  used  for  that  purpose,  and  they,  in  vio- 
lation of  instructions,  apply  it  in  payment  of  advances  made  by 
them  to  the  tenant,  such  surety  may,  after  paying  the  rent,  re- 
cover the  value  of  the  crop  so  delivered  to  them.  Shields  v.  At- 
kinson, 244- 

2.  Same  ;  same. — In  such  case,  the  rent  being  the  paramount  charge 

on  the  crop,  the  surety  has  a  property  in,  and  a  right  to  hold  it, 
and  apply  it  to  the  payment  of  rent,  and  may  recover  its  value, 
although  it  was  delivered  to  him  for  the  double  purpose  of  paying 
rent,  and  advances.    lb.  244. 

3.  Security  created  by  surety  ;  when  enures  to  creditor. — A  security  or 

trust  created  by  the  principal  debtor  for  the  benefit  of  his  surety, 
and  not  limited  in  terms  to  the  mere  personal  protection  of  the 
latter,  is  a  security  or  trust  for  the  payment  of  the  debt,  and  en- 
ures to  the  benefit  of  the  common  creditor.  Ala.  Gold  Life  Ins. 
Co.  V.  Anderson,  245. 

4.  Same;  same. — But,  to  have  this  effect,  the  trust  or  security  must 

confer  on  the  surety  a  clear  right  to  appropriate  it  to  the  payment 
of  the  common  debt,  aTid  the  right  to  retain  it  until  the  debt  be 
paid.     lb.  245. 

5.  Sureties  of  executors  on  supersedeas  bonds ;  when  may  recover  for  pay- 

ment of  judgment  made  by  them. — The  execution  of  a  supersedeas 
bond  on  appeal  to  this  court  by  the  executors  of  an  estate,  creates 
no  privity  between  the  sureties  thereon  and  the  estate ;  and  a 
payment  by  the  sureties  of  the  judgment  on  its  affirmance  gives 
them  no  right  of  action  against  the  estate.  They  could  only  re- 
cover against  the  property  devised  or  bequeathed  by  being  sub- 
rogated to  the  rights  which  the  executors  could  themselves  en- 
force against  the  estate,  and  while  such  executors  would,  if  they 
had  otherwise  properly  disbursed  all  the  personal  estate,  be  enti- 
tled to  proceed  against  specific  legacies  and  devised  land  to  have 
them  marshalled,  and  themselves  reimbursed,  yet  they  must  ac- 
count for  all  assets  realized  and  for  all  devastavits,  and  can  only 
recover  as  for  an  original  deficiency  of  assets  and  not  for  a  defi- 
ciency caused  by  their  want  of  diligence  and  prudence  in  the  ad- 
ministration.    Maybury  v.  Orady,  147. 

TENANT  IN  COMMON. 

1.  Tenant  in  common  ;  has  lien  -on  land  for  excess  of  payment  of  pur- 

chase-money above  his  share. — Where  two  purchasers  of  land  take 
a  conveyance  in  their  joint  names,  thereby  becoming  tenants  in 
common,  by  force  of  the  statute  (Code,  §  2191),  and  jointly  exe- 
cute a  mortgage  on  the  lands,  to  indemnify  their  surety  on  the 
purchase-money  note ;  if  one  pays  more  than  his  proportion  of 
the  debt,  he  has  an  equitable  lien,  for  the  excess,  on  the  interest 
of  his  co-tenant  in  the  land.     Newbold  v.  Smart,  326, 

2.  Same  ;  not  liable  to  each  other,  for  use  and  occupation. — Tenants  in 

common  are  seized  per  my  et  per  tout,  and  each  has  an  equal  right 
to  occupy  the  premises ;  and  unless  the  one  in  actual  possession 
denies  the  other  the  right  to  enter,  or  agrees  to  pay  rent,  nothing 
can  be  claimed  for  such  occupation.     lb.  226. 

3.  Same  ;  unequal  occupation  by  one,  simple  contract  debt,  creating  no 

lien. — If  one  tenant  in  common  owes  another  for  unequal  use  and 
occupation  of  the  common  property,  it  is  a  simple  contract  debt, 
and  creates  no  lien  on  the  land.    lb.  326. 
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1.  Tender,  or  agreement  to  waive  interest,  affirmative  matter. — A  tender 
is  an  affirmative  plea,  both  at  law  and  in  equity,  and  the  burthen 
of  proving  it  rests  on  the  party  pleading  it,  and  the  making  of  an 
agreement  to  absolve  the  debtor  from  the  future  payment  of  in- 
terest, is  affirmative  matter,  and  must  be  proven  by  the  party  re- 
lying on  it.     Park  et  al.  v.  Wiley,  310.  • 

4.  Interest ;  how  vendee  absolved  from  payment  of,  vendor  being  unable  to 

make  title. — If  the  vendee  of  lands  offers  to  pay  the  purchase- 
money,  at  the  time  appointed,  and  the  vendor  is  unable  to  make 
titles,  and  another  day  is  appointed  for  that  purpose,  the  vendee, 
to  relieve  himself  from  payment  of  interest,  must  pay,  or  tender 
the  money  on  that  day.    lb.  310. 

5.  Same  ;  same. — If,  in  such  a  case,  the  vendor  declines  to  receive  the 

purchase-money  because  he  is  not  able  to  make  titles,  the  vendee 
will  not  be  compelled  to  pay  interest  if  the  tender  is  kept  open. 
lb.  310. 

6.  Tender;  how  kept  open. — When  a  tender  is  relied  on,  the  party 

making  it  must  keep  the  money  (though  not  the  identical  coin  or 
notes,  but  money  of  a  like  kind)  safely,  so  that  he  may  produce  it 
when  required,  and  in  this  way  the  tender  is  kept  open  tor  the  ac- 
ceptance of  the  party  whenever  he  shows  a  willingness  to  accept 
it.    lb.  310. 

7.  Same  ;  when  insufficient. — ^When  the  e\4idence  shows  that  the  party 

xnaking  the  tender  borrowed  the  money  to  be  used  for  that  pur- 
pose, and  immediately  returned  it  to  the  lender,  such  a  tender  is 
insufficient,  and  will  not  absolve  the  party  from  the  payment  of 
interest.     76.  310. 

8.  Same  ;  money  must  be  paid  into  court  to  support  plea  of. — A  plea  of 

tender  cannot  be  supported,  unless  accompanied  by  the  payment 
of  money  into  court.    lb.  310. 

TRESPASS. 

1.  Trespass  or  case  ;  when  the  proper  remedy. — Trespass  lies  to  recover 
damage  for  an  injury  which  is  the  direct  and  primary,  or  inevita- 
ble result  of  gross  or  reckless  carelessness ;  but  when  the  injury, 
though  proximate,  is  secondary  or  consequential,  and  is  not  the 
necessary  result  of  the  act  of  negligence,  an  action  on  the  case  is 
the  remedy.     Bay  Shore  Railroad  Co.  v.  Harris,  pro  ami,  6. 

TRIAL  OF  THE  RIGHT  OF  PROPERTY. 

1.  Trial  of  the  right  of  property  ;  evidence  as  to  the  character  of  defend- 

ant's possession  admissible. — On  the  trial  of  the  right  of  property 
between  attaching  creditors  and  a  claimant,  the  creditors  must 
prove  that  the  propertj^  in  controversy  belonged  to  the  defendant 
in  attachment,  at  the  time  of  the  levy,  and,  for  this  purpose,  they 
may  trace  the  title  from  the  original  owner  to  the  defendant,  and 
may  show  the  character  of  the  actual  possession  to  disprove  the 
authority  of  one  actually  in  possession  to  convey  or  assign  the 
property  to  the  claimant,  and,  in  such  a  case,  any  evidence  as  to 
the  authority  of  the  person  in  actual  possession  to  convey  the 
property,  or  as  to  the  consideration  of  the  conveyance,  and  its 
amount,  is  admissible.     Elliott  v.  Stocks  ct-  Bro.  £90. 

2.  Bona  fides  of  the  debt  ;  to  be  proved  by  the  claimant. — If  the  property 

is  held  by  the  claimant,  as  a  trustee  for  creditors,  under  a  deed,  it 
is  also  incumbent  on  him  to  show  the  existence  and  bona  fides  of 
the  secured  debts.    lb.  290. 

TROVER. 

1.  Trover;  fixtures  annexed  to  the  realty  not  recoverable  in.— Trover  lies 
only  for  the  conversion  of  personal  property  and  can  not  be  main- 
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tained,  at  least  between  vendor  and  vendee,  to  recover  fixtures 
which  form  part  of  the  freehold.     Thweat,  Adm'r,  v.  Stamps,  96. 

2.  Same;  lohat  necessary  to  sustain  action  of. — To  sustain  an  action  of 

trover  the  defendant  must  have  unlawfully  assumed  dominion 
over  the  property  in  defiance  or  exclusion  of  the  plaintiff"  's  right, 
or  withheld  possession  from  him  under  claim  of  title  inconsistent 
with  the  plaintiff" 's.     lb.  96. 

3.  Conversion;  ivhat  necessary  to  constitute. — A  vendee  of  land  whose 

tenant  annexed  "  rails  and  bricks,"  which  were  on  the  land  at  the 
time  of  the  sale,  to  the  realty,  is  not  guilty  of  a  conversion  unless 
he  directed,  induced,  or  ratified  the  act  of  his  tenant  in  the  exer- 
cise of  an  unauthorized  dominion  over  the  property.     lb.  96. 

4.  Trover;  when  no  more  costs  than  damages  recoverable  in. — When  the 

damages  recovered  in  an  action  of  trover  do  not  exceed  twenty 
dollars,  it  is  error  to  render  judgment  for  more  costs  than  damages, 
unless  the  presiding  judge  certifies  th^t  greater  damages  should 
have  been  awarded ;  and  it  will  not  be  presumed  on  error,  in  the 
absence  of  an  express  recital  in  the  record  to  that  effect,  that  the 
certificate  was  made.     Tecumseh  Iron  Co.  v.  Mangum,  227. 

5.  Same;  what  necessary  to  maintain,  and  when  mortgagee  cannot  main- 

tain.— The  plaintiff,  to  maintain  trover,  must  have  at  the  time  of 
suit  brought,  either  the  absolute  or  a  qualified  property  in  the 
chattels  alleged  to  have  been  converted,  and  the  right  to  immedi- 
ate possession  ;  but  a  mortgagee  has  not  this  right,  when,  by  the 
mortgage,  he  is  only  authorized  to  take  possession  of  the  property 
after  default,  or  the  law  day  of  the  mortgage.  Elmore  v.  Simon 
&  Bro.  526. 

6.  Proper  action,  when  goods  or  chases  in  action  are,  by  a  wrong-doer, 

subsequent  to  his  tort,  converted  into  money. — When  goods  orchoses 
in  action  are  converted  by  a  wrong-doer,  into  money,  subsequent 
to  the  tort,  giving  the  cause  of  action,  the  owner  may  waive  the 
tort  and  recover  in  assumpsit  the  money  received.  Miller,  Adm'r, 
V.  King,  575. 

7.  Same;  when  not  converted  into  money. — Trover  lies  to  compel  a  de- 

livery of  a  note  improperly  obtained,  if  on  demand  delivery  is 
refused ;  but  in  this  case,  not  having  used  the  note  as  money, 
having  converted  it  simply,  there  is  no  ground  on  which  the  law 
can  raise  a  promise  to  pay  money  for  the  conversion.     lb.  575. 

TRUSTS. 

1.  Trust  funds;  whenway  be  followed  by  cestuis  que  trustent. — Aslongas 

trust  funds,  or  the  proceeds  of  trust  property,  can  be  satisfacto- 
rily traced  and  identified,  the  cestuis  que  trustent,  if  proper  par- 
ties complainant,  and  entitled  to  relief,  may  follow  them  into  the 
hands  of  third  persons,  although  such  person  may  have  take  the 
title  to  the  property  purchased  with  the  trust  fund  in  his  own 
name,  or  in  the  name  of  any  other  person,  with  notice  of  the  facts, 
but  the  evidence  in  this  case,  as  held  by  the  Chancellor,  fails  to 
trace  the  trust  funds  into  the  property  sought  to  be  charged. 
Parker  et  al.  v.  Jones'  Adm'r  et  al.  2S4. 

2.  Express  trust;  statute  of  limitations  does  not  run  against. — The  stat- 

ute of  limitations  does  not  begin  to  run  against  an  express  and 
continuing  trust,  until  the  trustee  disavows  and  repudiates  the 
trust,  and  this  disavowal  is  brought  to  the  knowledge  of  the  cestui 
que  trust.     Hastie  &  Silver  v.  Aiken,  313. 

3.  Cestuis  que  trustent ;  can  fiot  set  up  statute  of  limitations  against  each 

other. — Cestuis  que  trustent  can  not  set  up  the  statute  of  limitations 
against  each  other,  unless  the  trustee  himself  could  make  this  de- 
fense against  the  cestui  que  trust.    lb.  313. 
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4.  Same;  evidence  as  to  shares  of,  in  trust  fund. — On  a  bill  filed  by  a 

cestui  que  trust,  against  another  cestui  que  trust,  and  the  trustee, 
who  holds  funds  belonging  to  them  as  late  partners,  for  a  settle- 
ment of  the  trust,  any  evidence,  such  as  the  state  of  the  partner- 
ship accounts,  showing  the  relative  proportion  due  to  the  claim- 
ants out  of  the  fund,  is  admissible.     lb.  SIS.- 

5.  Trustee  and  cestui  que  trust;  evidence  as  to  transactions   betvjeen. — 

Where  parties  stand  to  each  other  in  confidential  relations  the 
contract  does  not  of  itself  import  consent.  The  burthen  of 
proving  the  transaction  fair  and  just,  and  the  consent  of  him  who 
sustains  the  detriment,  and  is  subject  to  the  influence,  is  upon  the 
party  who  takes  the  benefit,  and  in  whom  the  trust  was  reposed. 
Holiv.  Agnew,  360. 

USES,  STATUTE  OF. 

1.  Statute  of  uses  ;  estates  under  may^  commence  in  futuro. — In  convey- 
ances deriving  their  operation  under  the  statute  of  uses,  freehold 
estates  may  be  made  to  commence  in  futuro ;  a  fee  may  be  lim- 
ited on  a  fee,  or  an  estate  may  be  limited  to  take  effect  in  abridg- 
ment or  derogation  of  a  preceding  estate.  Brewton,  Adm'r,  v. 
Watson,  121. 

VENDOR  AND  PURCHASER. 

1.  Vendor  has  lien  on  lands. — In  the  absence  of  an  agreement,  express 

or  implied,  to  the  contrary,  the  vendor  of  lands  has  a  lien  on  them 
for  the  unpai  I  purchase-money  which  will  prevail  against  a  sub- 
purchaser with  notice.     Craft'v.  Russell,  9. 

2.  Bona  fide  purchaser  ;  what  necessary  to  sustain  defense  as. — When  a 

defendant  sets  up  the  defense  of  a  bona  fide  purchaser  for  value 
without  notice  in  answer  to  a  bill,  to  enforce  a  vendor's  lien  on 
land,  he  must  aver  clearly,  distinctly  and  without  equivocation — 
1.  That  he  is  the  purchaser  of  the  legal  title.  2.  That  he  pur- 
chased it  in  good  faith.  3.  That  he  parted  with  value  by  paying 
money  or  other  valuable  thing,  assuming  a  liability,  or  incurring 
an  injury.  4.  That  he  had  no  notice  of  complainant's  equity,  and 
knew  no  fact  calculated  to  put  him  on  enquiry,  either  at  the  time 
of  his  purchase,  or  at  or  before  the  time  he  parted  with  the  con- 
sideration,   lb.  9. 

3.  Creditor  taking  conveyance,  purchaser  for  value. — AVlien  a  creditor 

takes  an  absolute  conveyance  in  payment  of  an  antecedent  debt 
he  is  a  purchaser  for  value.     lb.  9. 

4.  Purchaser  protected  as  to  payments  made  before  notice. — A  purchaser 

of  lands  is  entitled  to  protection  pro  tanto,  to  the  extent  of  pay- 
ments made  by  him  before  notice  of  the  vendor's  equity.     lb.  9. 

5.  Purchase-money  ;  lohen  evidence  of  payment  is  admissible  in  ejectment 

by  vendor  against  his  vendee. — In  ejectment  by  the  vendor,  or  his 
heirs,  against  his  vendee,  or  those  claiming  under  him,  who  hold 
possession  under  an  executory  contract  of  sale,  evidence  of  the 
payment  of  the  purchase-money  is  irrelevant,  unless  the  vendee, 
or  those  claiming  under  him,  have  been  in  continuous  possession 
of  the  lands  for  the  period  prescribed  by  the  statute  of  limitations 
(ten  years),  as  a  bar  to  the  action,  after  such  payment.  Potts  v. 
Coleman,  217. 

6.  Vendee  paying  debts  of  vendor^ s  estate  in  depreciated  currency  entitled 

to  credit.— -When,  on  a  bill  filed  to  enjoin  an  action  of  ejectment 
by  the  heirs  of  a  vendor  against  a  sub- vendee  who  holds  under  an 
executory  contract,  it  appears  that  such  vendee  had  used  depre- 
ciated currency  collected  by  him  as  agent  of  the  administrators  of 
the  vendor's  estate,  in  paying  the  debts  of  such  estate,  he  will 
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be  credited  with  such  payments,  and  has  an  equity  to  redeem  on 
payment  of  the  purchase-monej'.     Ferguson  et  al.  v.  Morris,  2S9. 

7.  Vendee  of  land  under  parol  contract ;  when  cannot  resist  action  for 

purchase-money. — When  the  vendee  of  lands,  or  of  an  interest 
therein  under  a  parol  contract,  takes  possession  under  it,  and  his 
vendor  is  able  and  willing  to  protect  him  in  tha  quiet  enjoyment, 
he  cannot  successfully  resist  an  action  for  the  purchase-money. 
Houston  et  al.  v.  Hilton  et  al.  374- 

8.  Vendor's  lien  ;  may  he  enforced,  although  remedy  on  purchase-money 

note  barred. — A  vendor  of  land,  whether  he  retains  or  has  parted 
with,  the  legal  title,  may  enforce  his  equitable  lien  for  the  unpaid 
purchase-money,  although  an  action  on  the  note  or  debt  is  barred 
by  the  statutes  of  limitation.     Ware  v.  Curry,  275. 

9.  Sam,e  ;  how  far  vendee  is  protected  on   bill  to  enforce. — When  the 

vendee,  in  good  faith,  and  without  notice  of  the  vendor's  lien,  has 
entered  into  possession  of  the  land,  and  made  valuable  improve- 
ments thereon,  he  will  be  allowed  compensation  for  them,  and  for 
partial  payment  made  before  notice,  and  the  land  will  be  charged 
with  the  lien  for  the  balance  of  the  purchase-money,  after  deduct- 
ing such  payments,  ail3"the  value  of  such  improvements.   lb.  275. 

10.  Same ;  this  rule  applied  to  facts  of  this  case. — A  corporation,  having 

purchased  land  in  good  faith,  and  entered  into  possession,  with- 
out notice  of  the  vendor's  lien  for  unpaid  purchase-money,  and 
having  agreed  to  pay  for  it  in  the  shares  of  its  capital  stock,  will 
be  allowed  compensation  for  valuable  improvements,  although  it 
has  not  delivered  the  stock  nor  received  a  deed,  but  will  be  com- 
pelled to  answer  to  the  vendor,  for  so  much  of  the  stock  as  will 
correspond  to  the  extent  of  his  lien  on  the  land.     lb.  275. 

11.  Vendor's  lien;  tvhen purchaser  can  not  resist,  on  account  of  defect  in 

title. — A  purchaser  of  land  under  an  executory  contract,  having 
expressly  stipulated  for  a  postponement  of  payment  of  the  pur- 
chase-money until  the  termination  of  a  pending  suit  involving  his 
vendor's  title,  and  for  a  rescission  of  the  contract  "if  said  litiga- 
tion terminate  unfavorably  to  the  interest  of  R."  (vendor),  "so 
that  he  can  not  make  good  and  valid  titles  to  said  lot;"  and  hav- 
ing received  possession  under  the  contract,  and  still  retaining  it, 
can  not  resist  a  bill  to  enforce  payment  of  the  purchase-money, 
on  account  of  the  defect  in  the  vendor's  title,  or  his  inability  to 
comply  with  the  terms  of  the  contract,  when  it  appears  that  the 
suit  was  decided  in  favor  of  his  vendor,  on  the  ground  that  the 
adverse  party,  having  been  adjudicated  a  bankrupt,  could  not  as- 
sert any  right  under  the  contract  alleged  by  him,  and  the  assignee 
in  bankruptcy  has  become  barred  by  the  lapse  of  time.  Richards 
V.  Holmes,  577 . 

WILL. 

1.  W'dl;  better  practice,   when,  after  application  for  letters,   will  pro- 

pounded.— When,  on  an  application  for  the  grant  of  letters  of  ad- 
ministration, it  appears  that  a  paper  has  been  propounded  for 
probate  as  the  last  will  of  the  deceased,  it  is  the  better  practice  to 
appoint  a  special  administrator  to  preserve  the  assets,  until  the 
issue  of  devisavit  vel  non  is  determined.  Jordan  et  al.  v.  Thomp- 
son, 469. 

2.  "My  estate;"  meaning  of  these  words  in  the  ivill  construed  in  this  case. 

Where  testator  gave  one-half  of  his  personal  property  to  his  wife, 
the  remaining  half  of  his  personal  property  and  all  his  real  prop- 
erty to  his  executors,  to  be  held  by  them  in  trust,  to  pay  to  his 
wife  annually  one-third  of  the  net  income  and  profits  of  the  realty, 
if  she  accepted  it  in  lieu  of  dower,  and  to  take  and  hold  all  the 
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rest  of  the  property  of  every  kind  and  nature,  except  the  personal 
property  given  to  his  wife,  and  certain  contingent  legacies  out  of 
a  litigated  claim,  to  manage  and  control  for  the  benefit  of  his 
daughter  until  she  reached  the  age  of  twenty-one  years,  when  all 
of  said  property  should  be  delivered  to  her  except  the  portion 
given  to  his  wife,  and  said  contingent  legacies,  including  all  that 
remained  of  the  contingent  fund  arising  from  said  litigated  claim ; 
the  executors  retaining  compensation  therefrom,  and  further 
authorized  the  executors  to  appropriate  money  from  "the  estate" 
for  the  support  and  education  of  his  daughter,  and  in  a  subse- 
quent clause  in  the  will  directed  that  his  executors  might  at  their 
discretion  expend  money  out  of  "my  estate"  to  pay  his  funeral 
expenses,  &c. ;  the  words  "my  estate"  refer  to  that  portion  of 
his  property  given  to  his  daughter,  and  the  executors  might,  in 
their  discretion,  defray  the  funeral  expenses  out  of  the  income  of 
the  real  estate,  and  the  residue  of  the  litigated  claim  which  were 
given  to  the  daughter.    Maybury  v.  Orady,  147. 


